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Bay Delta Conservation Plan and Draft EIR/EIS — Reviews and Comments

Requested Action: This action would authorize the Council to submit the
recommended comments on the BDCP’s draft EIR/S, including any alterations directed
by the Council, to the Natural Resources Agency and the Department of Water
Resources.

Summary

The Department of Water Resources (DWR) released the final draft of the Bay Delta
Conservation Plan (BDCP) and its draft EIR/S on December 9, 2013. This item presents
three distinct reviews of the BDCP and its draft EIR/S and recommends comments on
the draft EIR/S. The reviews of the BDCP and its draft EIR/S were conducted by (1) the
Council’s independent consultant, ARCADIS, which has assessed how the BDCP
addresses the Delta Reform Act's goals and objectives, (2) an independent panel
convened by the Council’s Delta Science Program to review the BDCP’s Effects
Analysis, and (3) the Delta Independent Science Board, which reviewed the BDCP and
its draft EIR/S, pursuant to the Delta Reform Act. Draft comments on the BDCP’s draft
EIR/S are presented by the staff for the Council’'s consideration and potential action, in
accordance with its role as a responsible agency in the EIR/S’s development.

|. Background

The Bay Delta Conservation Plan is being developed as a 50-year Natural Community
Conservation Plan (NCCP) with the goal of recovering the Delta’s endangered or
threatened species. This will be accomplished in part by improving the conveyance of
water from the Sacramento River to the south Delta pumps of the Central Valley Project
and State Water Project, by establishing parameters for operating those projects, and
by restoring wildlife and fish habitats in and around the Delta. Drafts of both the BDCP
and its EIR/S were released December 9, 2013. If the BDCP meets the requirements of
the California Environmental Quality Act and the California Natural Community
Conservation Planning Act (NCCPA), as well as the requirements set forth in the Delta
Reform Act, the BDCP will be incorporated into the Delta Plan and will play a key role in
achieving the goals of providing a more reliable water supply for California and
protecting, restoring, and enhancing the Delta’s ecosystem.

The Delta Reform Act, in Water Code Section 85320(c), designates the Council as a
responsible agency in the development of the BDCP’s EIR/S, providing a formal
opportunity for the Council to comment on the draft plan’s environmental impacts,
alternatives, and mitigation measures. The Act also gave the Council a consultative role
with regard to plan development, and a possible appellate role with regard to whether
the BDCP satisfies specified criteria for purposes of incorporation into the Delta Plan.
The Act also directs the Delta Independent Science Board to review the draft EIR/S and
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submit its comments to the Council and the Department of Fish and Wildlife. To assist it
in fulfilling these duties, the Council retained ARCADIS USA, an international water
resources consulting firm.

This memo introduces reports about the BDCP and its draft EIR/S prepared by (1)
ARCADIS, (2) an independent panel convened by the Delta Science Board to review
the BDCP's Effects Analysis, and (3) the Delta Independent Science Program. It also
proposes comments on the draft EIR/S that the staff recommends the Council submit to
the Natural Resources Agency and DWR. The deadline for comments is June 13, 2014.

This is the most recent in a series of the reports to the Council about the BDCP. Prior
sessions have addressed the requirements for incorporation of the BDCP into the Delta
Plan and the Council’s roles and responsibilities in its review (8/23/12), DSC's approach
to its BDCP EIR/S Review and the charge to the Independent Science Board
(11/15/12), the BDCP implementation structure (2/21/13), a BDCP overview (8/22/13),
BDCP adaptive management and governance (9/26/13), BDCP implementation costs
and funding sources (10/24/13), coordination of reviews of the BDCP by the
Independent Science Board (ISB) and ARCADIS (11/21/13), the BDCP’s environmental
effects in the Delta (12/19/13), and the BDCP’s regulatory assurances (2/27/14). Prior
Council materials related to the BDCP are available at http://deltacouncil.ca.gov/delta-
plan-and-bdcp

[I. Summary Conclusions

The Delta Plan recommends that the relevant federal, state, and local agencies
complete the BDCP, consistent with the provisions of the Delta Reform Act, and receive
the required incidental take permits, by December 31, 2014. If the Department of Fish
and Wildlife approves the BDCP as a natural communities conservation plan and
determines it complies with Delta Reform Act’s requirements in Water Code 85320, and
the BDCP is approved by the federal government as a habitat conservation plan
pursuant to the federal Endangered Species Act, the Delta Reform Act requires the
Council to incorporate the BDCP into the Delta Plan.

This report summarizes DSC activities to evaluate the BDCP in order to comment on its
EIR/S and guide our continued consultations with the BDCP agencies. The three
reports presented today identify both strengths and shortcomings of the BDCP.
ARCADIS reports that the BDCP’s conservation strategy, if successfully implemented,
could partly contribute to furthering the Delta Reform Act’s coequal goals. But the BDCP
could also adversely affect in-Delta water quality and the agricultural, recreational and
cultural values of the Delta if better mitigation of impacts is not provided, ARCADIS
found. The report of the independent science panel that reviewed the BDCP Effects
Analysis emphasizes the significant uncertainties about the outcomes of BDCP
conservation actions. The Delta Independent Science Board’s (ISB) report concludes
that the BDCP’s adaptive management program needs improvements to better address
these uncertainties. ARCADIS’ report corroborates the ISB’s assessment of the
adaptive management program. The ISB report also surveys shortcomings in the
BDCP'’s draft EIR/S. Finally, ARCADIS reports that the BDCP’s finance and governance
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provisions have both strengths and limitations. Developing regulatory assurances that
balance the risks to the BDCP’s water agencies and the environment will be
challenging, ARCADIS concluded.

In response to these reports, the staff recommends comments on the BDCP’s draft
EIR/S that suggest improvements to:

e Reflect more accurately the uncertainties about how effectively conservation
actions may mitigate the BDCP’s adverse effects,

e Develop regional conservation strategies for the Delta’s six restoration
opportunity areas in order to both improve certainty about habitat restoration
measures’ outcomes and to enable further environmental evaluations,

e More carefully assess effects on the Delta’s values as a place, and

e Better mitigate adverse effects to in-Delta water quality, agricultural, recreational,
community, aesthetic, and cultural resources.

lll. ARCADIS’ report: How the BDCP addresses the goals and objectives of the
Delta Reform Act and the Delta Plan

To assist the Council in its consideration of the BDCP, ARCADIS has prepared a
summary report reviewing how the BDCP addresses the Delta Reform Act’s goals and
objectives and the Act’s directions about the contents of the Delta Plan (Attachment 1).
The report is not presented for the Council’s approval, but rather to share with the
Council ARCADIS’ assessment of the BDCP, its benefits and strengths, and aspects
where improvement may be desirable. The report describes key features of the BDCP,
its effects on the Delta ecosystem, California’s water supplies, and the unique values of
the Delta as a place, where uncertainties exist regarding the BDCP’s outcomes, and
aspects of the BDCP’s adaptive management program, governance, finances, and
regulatory assurances. The report compares the BDCP with the coequal goals for the
Delta, with the Delta policies of the Delta Reform Act (Water Code Section 85020-
85022) and with the Act’s directions about the contents of the Delta Plan (Water Code
Section 85302-85308). The report does not, however, assess the BDCP’s compliance
with the Delta Reform Act’s requirements for incorporation into the Delta Plan, as this
may be the subject of potential appeal to the Council should the Department of Fish and
Wildlife approve the BDCP.

As attachments to ARCADIS’ summary report, ARCADIS is also presenting as
background to its analysis its more detailed assessments of several BDCP features.
ARCADIS prepared these memos during the course of its work to provide in-depth
evaluation of aspects of the BDCP. These attachments are:

e Attachment A Delta Plan Policies and Recommendations referenced in
ARCADIS’ memo

e Appendix B Conservation Measure 20: Recreational Users Invasive Species
Programs

e Appendix C Conservation Measure 21: Nonproject Diversions in the Bay Delta
Conservation Plan
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e Appendix D Comments on Adaptive Management in the Bay Delta Conservation
Plan

e Appendix E Annual Work Plan and Budgeting

e Appendix F Comments on Implementation, Governance, and Funding of the Bay
Delta Conservation Plan

e Appendix G Analysis of the Value of Regulatory Assurances to BDCP

e Appendix H BDCP Cost and Schedule by Conservation Measure

Presenters: ARCADIS’ report will be presented by Larry Roth, P.E., who is ARCADIS’
project manager for its BDCP review. Other members of ARCADIS’ team will be joining
Mr. Roth: William Hinsley, a water resources planner and ARCADIS’ Associate Vice
President, Dr. Lucas Paz, a hydrologist specializing in water quality and aquatic system
restoration, and Jessica Ludy, a water resources planner.

IV. Report of the independent panel’s review of the BDCP’s Effects Analysis

At the request of the BDCP agencies, the Council’s Delta Science Program convened
an independent panel of scientists to assess the scientific soundness of the BDCP
Effects Analysis. The independent panel’'s report is Attachment 2 to this memo. The
panel’s report has been shared with the BDCP agencies. It is being provided to the
Council today to assist the Council in its consideration of the BDCP’s draft EIR/S, rather
than for the Council’s approval. The report is the third by the independent panel. Its prior
reports reviewed earlier drafts of the Effects Analysis and are available at
http://deltacouncil.ca.gov/delta-plan-and-bdcp

The Effects Analysis, chapter five of the BDCP, is a critical component of the plan. Its
purpose is to provide the best scientific assessment of the likely effects of BDCP actions
on the species of concern and ecological processes of the Bay-Delta system. The
Effects Analysis also provides the fish and wildlife agencies--U.S. Fish and Wildlife
Service, National Marine Fisheries Service, and Department of Fish and Wildlife--with
information that they will need to issue incidental take permits and authorizations for the
BDCP, to prepare findings regarding the contribution that the BDCP will make to the
conservation and management of covered species and natural communities, and
comply with other regulatory requirements. The Effects Analysis is a summary of all the
technical analyses developed to understand the BDCP'’s effects on ecosystems, natural
communities, and covered species, and presents the key technical results and methods
needed to meet permit issuance criteria. Conclusions and summaries in the chapter are
derived from a number of appendices that provide full technical descriptions of all
methods and results used in the analysis.

Presenter: The independent panel’s report will be presented by the panel’s chair,
Dr. Alex Parker, Assistant Professor of Oceanography at the California Maritime
Academy, California State University.
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V. Report of the Delta Independent Science Board

The Delta Reform Act directs the Delta Independent Science Board (ISB) to review the
draft environmental impact report for the BDCP and submit its report to the Council and
the Department of Fish and Wildlife (Water Code Section 85320(c)). Its report is
Attachment 3 to this memo. The ISB’s report was transmitted to the Department of Fish
and Wildlife and to the Council on May 19, 2014. The briefing that the ISB is providing
to the Council today is intended to assist the Council in its consideration of the BDCP’s
draft EIR/S, rather than for the Council’s approval.

To guide the ISB’s review, the Council and Department of Fish and Wildlife provided a
joint charge to the ISB, emphasizing aspects of the BDCP, especially its adaptive
management program, and elements of the EIR/S on which the ISB’s views were
particularly sought. The charge is available at
http://deltacouncil.ca.gov/sites/default/files/documents/files/ltem_6_ Attach_1 7.pdf

The ISB initiated its BDCP review upon the release of earlier drafts of the plan and its
EIR/S. During this most recent review, it discussed the BDCP during four meetings
between January and April, 2014. During these meetings the board heard from staff of
the BDCP agencies, their consultants, and other members of the public and deliberated
about the BDCP among its members.

Presenters: The ISB’s report will be presented by the Board’s chair, Dr. Tracy Collier.
Dr. Collier recently retired as Director of the Environmental Conservation Division of
NOAA's Northwest Fisheries Science Center. He currently works as Science Advisor to
NOAA's Oceans and Human Health Program. Dr. Collier will be joined by Dr. Jay Lund,
the ISB’s vice chair and Director of the Center for Watershed Sciences at the University
of California, Davis, where Dr. Lund is the Ray B. Krone Professor of Environmental
Engineering.

VI. Recommended comments on the BDCP’'s draft EIR/S

Attachment 4 of this memo presents the comments recommended by staff on the
BDCP’s draft EIR/S. These comments were prepared by the Council’s staff with
ARCADIS’ assistance.

The Delta Reform Act designates the Council as a responsible agency in the
development of the BDCP’s EIR/S (Water Code Section 85320(c)). As a responsible
agency, CEQA requires that the Council participate actively in the EIR/S process,
review the draft EIR/S, and use the EIR/S when making any decision on the project.
Comments of a responsible agency are supposed to be limited to aspects of the project
within its area of expertise or required to be carried out or approved by the agency and
are to be supported by substantial evidence. When a responsible agency identifies
significant impacts, it is supposed to propose mitigation to address those effects,
including performance measures for mitigating the impacts, or should refer the lead
agency to readily available guidelines or reference documents concerning mitigation
measures.
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The Delta Reform Act provides that the EIR/S for the BDCP include unique information
and analyses not required in other EIR/Ss. Water Code Section 85320(b)(2) specifies
that the BDCP EIR/S include a comprehensive review and analysis of all of the
following:

e A reasonable range of flow criteria, rates of diversion, and other operational criteria
required to satisfy the criteria for approval of a natural community conservation plan
as provided in subdivision (a) of Section 2820 of the Fish and Game Code, and
other operational requirements and flows necessary for recovering the Delta
ecosystem and restoring fisheries under a reasonable range of hydrologic
conditions, which will identify the remaining water available for export and other
beneficial uses.

e A reasonable range of Delta conveyance alternatives, including through-Delta, dual
conveyance, and isolated conveyance alternatives and including further capacity
and design options of a lined canal, an unlined canal, and pipelines.

e The potential effects of climate change, possible sea level rise up to 55 inches, and
possible changes in total precipitation and runoff patterns on the conveyance
alternatives and habitat restoration activities considered in the environmental impact
report.

e The potential effects on migratory fish and aquatic resources.

e The potential effects on Sacramento River and San Joaquin River flood
management.

e The resilience and recovery of Delta conveyance alternatives in the event of
catastrophic loss caused by earthquake or flood or other natural disaster.

e The potential effects of each Delta conveyance alternative on Delta water quality.

These requirements received particular attention in the preparation of these comments.

The remaining comments identify EIR/S topics about which the staff recommends that
additional information or analysis in the EIR/S could help provide a fuller assessment of
important environmental impacts of the BDCP or its alternatives. They also suggest
additional mitigation measures that may help to avoid, reduce, or compensate for
adverse effects that the staff suggests be considered in the EIR/S. They reflect
information from the two scientific reviews, as well as ARCADIS’ assessment of the
BDCP and its review of the EIR/S.

The draft comment letter for your considerations includes concerns that remain
outstanding from comments previously submitted by the staff on the administrative draft
of the BDCP EIR/S and by the Council during the scoping of the BDCP’s EIR/S. Those
prior comments offered 56 major suggestions about the scope and contents of the
EIR/S. The current draft BDCP EIR/S addresses some of these, but many still need
attention.

The comments recommended here should not be misconstrued as a broad criticism of
the BDCP or its draft EIR/S. Of necessity, these comments emphasize aspects of the
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draft EIR/S that the staff suggests can be improved, rather than the many satisfactory
parts of the draft EIR/S.

In addition to these detailed comments, the staff recommends that the Council
incorporate the entire report of the ISB within its comments by reference and attach it
with our own comments, with a request that the ISB’s comments be responded to in the
final EIR/S.

Recommendation: The staff recommends that the Council, after discussion of these
comments, authorize the chairman to submit them, with such revisions as the Council
may direct. The staff further requests that the Council authorize the staff to make any
non-substantive or technical revisions to these comments as may be necessary.

Staff further recommends that, in approving the comments for submittal, the Council
adopt the following motion:

1. The Council has received and formally accepts ISB comment letter and thanks it
for its hard work and fulfillment of its statutory duty.

2. The Council directs that the ISB letter be incorporated--by reference and
attachment--into the Council’s responsible agency comment letter, and requests
that DWR address the ISB’s issues as if they were raised by the Council, with the
understanding that a CEQA evaluation using best available science, while not
required by CEQA, may facilitate DWR’s and DFW'’s use of best available
science for purposes of the Natural Communities Conservation Planning Act.

3. The Council adopts staff suggested responsible agency comment letter, with the
incorporation of the ISB letter and with the other substantive changes agreed
upon at this meeting, and directs the Executive Officer to send the comments to
the Department of Water Resources after making appropriate technical, non-
substantive changes as appropriate.

List of Attachments

Attachment 1: ARCADIS’ Report on How the BDCP Addresses the Delta Reform Act’'s
Goals and Objectives

Attachment 2: Report by the Independent Review Panel for the BDCP’s Effects
Analysis

Attachment 3: Report of the Delta Independent Science Board on the BDCP and its
Draft EIR/S

Attachment 4: Draft Comments on the BDCP’s Draft EIR/S
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