Agenda Item: 7 980 9t Street, Suite 1500

Meeting Date: February 21, 2013 Sacraén?nto, CA 95814
Page 1 WWW. etacouncﬂ.ca.gov

Bay Delta Conservation Plan Implementation Structure

Summary: On December 12, the Natural Resources Agency released a draft of the
implementation structure for the Bay Delta Conservation Plan (BDCP). The
implementation structure describes how agencies involved in the BDCP will work together
to carry out the BDCP. The purpose of this information item is to brief the Council on the
draft implementation structure, consider its intersection with the Delta Stewardship
Council’s role of overseeing the Delta Plan’s implementation, and to gather input from the
Council about questions it would like addressed as the BDCP’s implementation structure is
finalized over the coming months.

Background

The Natural Resources Agency recently released an updated draft of the implementation
structure for the Bay Delta Conservation Plan (BDCP) (Attachment 1). The BDCP is a
Natural Community Conservation Plan (NCCP) that is being developed to help recover the
Delta’s fish and wildlife, especially rare, endangered, or threatened species, in part by
developing new facilities to convey water from the Sacramento River to the south Delta
pumps of the Central Valley Project and State Water Project, establishing parameters for
operating those projects, and restoring wildlife and fish habitats in and around the Delta. If
it meets the requirements set forth in the Delta Reform Act, the BDCP will be incorporated
into the Delta Plan and will play a key role in achieving the goals of providing a more
reliable water supply for California and protecting, restoring, and enhancing the Delta’s
ecosystem.

The Natural Resources Agency expects to release a complete draft of the BDCP soon and
a draft EIR/EIS for the project in the spring.

Oversight and implementation of the BDCP will require cooperation among the
Department of Water Resources (DWR) and the U.S. Bureau of Reclamation (USBR),
which operate the two major state and federal water projects exporting water from the
Delta, the contractors supplied by the two projects, and the three agencies responsible for
the Delta’s fish and wildlife — the state’s recently renamed Department of Fish and Wildlife
(DFW) and the federal Fish and Wildlife Service and National Marine Fisheries Service.
Implementation of the plan must also be coordinated with a host of other agencies, many
of which have some regulatory authority over parts of the project, and with other
stakeholders.

The Council has several roles and responsibilities with respect to preparation of the
BDCP:
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e The Delta Reform Act directs the DWR to consult with the Council and the Council-
appointed Delta Independent Science Board (ISB) as the plan is developed (Water
Code Section 85320 (c)).

e The Act requires the ISB to review the BDCP’s draft EIR and provide comments to
the Council and DFW .

e The Delta Reform Act designates the Council as a responsible agency in the
development of the BDCP’s environmental impact report, providing a formal
opportunity for the Council to comment on the draft plan and its environmental
impacts.

e |f the BDCP is approved as a NCCP under state endangered species law, as a
habitat conservation plan under the federal endangered species law, and has been
found by DFW to be, and potentially by the Council on appeal, in compliance with
the applicable provisions of the Delta Reform Act (Water Code Section 85320),
BDCP shall be incorporated into the Delta Plan.

e The Council will establish and oversee a legislatively-mandated committee of
agencies implementing the Delta Plan, including the BDCP (Water Code Section
85204).

Because the BDCP, once approved, will be incorporated into the Delta Plan,
recommendations about how the implementation of the BDCP will be governed and how it
will be coordinated with other actions are potentially important to the effectiveness of both
plans.

The Delta Plan, BDCP, and the Delta Reform Act

The Council’s draft Delta Plan calls for completion of the BDCP by December 31, 2014
(Recommendation WR R12).

If the BDCP has been approved by the Director of the Department of Fish and Wildlife, the
Council will hold at least one hearing on it, act on a potential appeal of the Director’s
approval, and then, if the Council ultimately finds the BDCP meets the statutory tests, it
shall be incorporated into the Delta Plan. The Delta Reform Act does not authorize the
Council to modify or alter the terms and conditions of BDCP’s state and federal permits ,
but it can make recommendations to the BDCP implementing agencies (Water Code
Section 85320 (c) and (g)).

Because the BDCP, once approved, will be incorporated into the Delta Plan,
recommendations about how the implementation of the BDCP will be governed and how it
will be coordinated with other actions are potentially important to the effectiveness of both
plans. In adopting the Delta Reform Act, the Legislature intended to ... establish a
governance structure that directs efforts across state agencies to develop a legally
enforceable Delta Plan” (Water Code Section 85001(c)). It also declared that inherent in
the law’s coequal goals is “... establishing a new governance structure with the authority,
responsibility, accountability, scientific support, and adequate and secure funding” to
achieve the law’s objectives (Water Code Section 85020). The Council, the Delta Plan, the
BDCP, and the Delta Science Program are key elements of that governance structure.
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Their provisions ought to fit together smoothly to provide the effective governance called
for by the law.

Highlights of the Draft BDCP Implementation Structure

The draft BDCP implementation structure calls for creation of an Implementation Office,
overseen by a Program Manager, to address planning, budgeting, sequencing,
scheduling of the BDCP’s implementation, and coordinating with the Delta Stewardship
Council and others. The Implementation Office may act directly or through others to
implement conservation measures to protect, enhance, or restore habitats called for in the
BDCP and will oversee management and maintenance of conservation lands acquired by
the BDCP.

The Implementation Office will be overseen by an Authorized Entity Group comprised of
DWR, USBR, and potentially representatives of the state and federal water contractors,
that will provide program oversight and general guidance to the Program Manager.

A Permit Oversight Group, composed of federal and state fish and wildlife agencies, will
coordinate agency review of actions being implemented under the plan and assessments
of compliance with the plan’s provisions. Water operations would remain the responsibility
of DWR and USBR, not the Implementation Office. Representatives of fisheries
agencies, water agencies, water contractors, and the Delta Science Program would
administer the plan’s adaptive management program.

The draft BDCP implementation structure also proposes creation of a Stakeholder
Council to provide a forum for the stakeholders to assess the implementation of the plan,
and to propose to the Implementation Office ways in which plan implementation may be
improved. The draft recommends that the Stakeholder Council include DWR, USBR, SWP
and the CVP water contractors, USFWS, NMFS, DFW, the U.S. Army Corps of Engineers
regulatory program, the U.S. Environmental Protection Agency, State Water Resources
Control Board, Delta Stewardship Council, Delta Protection Commission, Delta
Conservancy, Central Valley Flood Protection Board, the five Delta Counties, and twenty
members appointed by the Natural Resources Agency to represent conservation groups,
local governments, fishing organizations, hunting organizations, recreation organizations,
reclamation districts, Delta agriculture, scientists, water agencies in the Sacramento Valley
and the San Joaquin River watershed, the building trade unions, and the unions
representing state-employed scientific or engineering professionals.

To administer the BDCP’s Adaptive Management and Monitoring Program, the draft BDCP
implementation structure proposes that the Implementation Office’s Program Manager
would select a Science Manager, with the concurrence of DWR, USBR, and the
representatives of state and federal water contractors. The Science Manager will be
responsible for building the Implementation Office’s scientific capacity and resources,
helping identify research priorities, administering a process to select and coordinate
researchers who will be involved in the program, and coordinating and communicating with
the Delta Science Program, the Independent Science Board, the Interagency Ecological
Program and other scientific programs.
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The Science Manager will chair the BDCP’s Adaptive Management Team which will also
consist of representatives of DWR, USBR, DFW, USFWS, and NMFS; the Interagency
Ecological Program’s Lead Scientist; a Delta Science Program representative; the state
and federal water contractors’ science manager; and the director of the NOAA Southwest
Fisheries Science Center. The Adaptive Management Team will have primary
responsibility for administration of the adaptive management and monitoring program,
including development of performance measures, synthesizing and presenting the results
of studies and research, compiling the findings of monitoring efforts, summarizing the
current scientific knowledge on Delta resources, proposing changes to conservation
measures, and proposing modifications to the BDCPs’ biological objectives The Adaptive
Management Team will also decide when and on what terms to seek independent science
review to evaluate technical issues to support adaptive management decision making. The
Adaptive Management Team will operate by consensus of its ten members.

The implementation structure also touches on performance measures, progress reporting,
regulatory compliance, dispute resolution, and science review.

Next Steps

With the potential future integration of the BDCP into the Delta Plan in mind, the Council
staff seeks guidance from the Council’s, if any at this juncture, about the draft
implementation structure that warrant further exploration with the Natural Resources
Agency and other BDCP participants.

List of Attachments

Attachment 1: Draft Implementation Structure for the Bay Delta Conservation Plan
(12/12/12)

Contact

Dan Ray Phone: (916) 445-5511
Chief Deputy Executive Officer



