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IntroductionIntroduction

 State Water Board created in 1967: merger ofState Water Board created in 1967: merger ofState Water Board created in 1967: merger of State Water Board created in 1967: merger of 
Water Rights and Water Quality FunctionsWater Rights and Water Quality Functions

 Water Rights/Water Quality: The DeltaWater Rights/Water Quality: The Delta Water Rights/Water Quality: The DeltaWater Rights/Water Quality: The Delta

 Delta Water Quality PlansDelta Water Quality Plans
 Water Quality objectives and implementation plansWater Quality objectives and implementation plans

 Implementation:  Water Rights AuthorityImplementation:  Water Rights Authorityp g yp g y
 Term 91: Example of using water rights authority to Term 91: Example of using water rights authority to 

implement water quality objectives implement water quality objectives 

Agenda Item 6 - Presentation 
Meeting Date:  January 24, 2013 
Page 2



Stored Water Bypass: 
R i t d A th itiRequirements and Authorities

 No water right holder has a right to use water thatNo water right holder has a right to use water that No water right holder has a right to use water that No water right holder has a right to use water that 
was previously stored or imported by another water was previously stored or imported by another water 
right holder upstream and then released into the right holder upstream and then released into the 
water course for use downstream.  Such water has water course for use downstream.  Such water has 
already been appropriated and is not natural or already been appropriated and is not natural or 
abandoned flowabandoned flowabandoned flow.abandoned flow.

 Water Code Water Code secssecs. 1201, 1252, 1375:. 1201, 1252, 1375:
 As a prerequisite to the issuance of a permit to As a prerequisite to the issuance of a permit to 

appropriate water, there must be appropriate water, there must be unappropriatedunappropriated water water 
available to supply the applicant available to supply the applicant 
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Stored Water Bypass: 
R i t d A th iti ( t’d)Requirements and Authorities (cont’d)

 Water which has been appropriated may be turnedWater which has been appropriated may be turnedWater which has been appropriated may be turned Water which has been appropriated may be turned 
into the channel of another stream, mingled with its into the channel of another stream, mingled with its 
water, and then reclaimed (water, and then reclaimed (LindblomLindblom vsvs Round Round 
V ll W t C (1918) 178 C l 450 173 994V ll W t C (1918) 178 C l 450 173 994Valley Water Co. (1918) 178 Cal. 450; 173 p.994.Valley Water Co. (1918) 178 Cal. 450; 173 p.994.

 Rule of Priority: Rule of Priority: 
 Persons are entitled to divert natural flows based Persons are entitled to divert natural flows based on on 

prioritiespriorities
 Persons must bypass even natural flows when suchPersons must bypass even natural flows when such Persons must bypass even natural flows when such Persons must bypass even natural flows when such 

flows are needed by senior water right holders within the flows are needed by senior water right holders within the 
area of originarea of origin

 The rule against diverting stored water is not implicated The rule against diverting stored water is not implicated 
for natural for natural flowsflows
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Stored Water Bypass: 
( )Requirements and Authorities (cont’d)

 Area of Origin StatutesArea of Origin Statutes Area of Origin StatutesArea of Origin Statutes
 Area of origin persons are entitled to divert natural and Area of origin persons are entitled to divert natural and 

abandoned flows before Projects may divert such water abandoned flows before Projects may divert such water 
for export outside the area of originfor export outside the area of origin

 Regarding stored water, area of origin diverters have Regarding stored water, area of origin diverters have 
priority over exporters if they pay for the waterpriority over exporters if they pay for the waterpriority over exporters if they pay for the water.priority over exporters if they pay for the water.
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The Projects & Stored Waterj
 The ProjectsThe Projects

 State Water ProjectState Water ProjectState Water ProjectState Water Project
 Central Valley ProjectCentral Valley Project

 Projects store winter and spring runoff and thenProjects store winter and spring runoff and then Projects store winter and spring runoff and then Projects store winter and spring runoff and then 
release and transport it to satisfy downstream needsrelease and transport it to satisfy downstream needs

 Delta Water Quality Control Plans/WRsDelta Water Quality Control Plans/WRsDelta Water Quality Control Plans/WRs Delta Water Quality Control Plans/WRs 
ImplementationImplementation
 Projects required to meet specified water quality objectives Projects required to meet specified water quality objectives 

b fi i lb fi i lto protect beneficial usesto protect beneficial uses
 Effect of water right conditions is to require the Projects to Effect of water right conditions is to require the Projects to 

release water from storage or to curtail diversions when the release water from storage or to curtail diversions when the gg
flow of water entering the Delta would otherwise be flow of water entering the Delta would otherwise be 
insufficient to meet water quality.  insufficient to meet water quality.  
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Term 91 Developmentp

 Projects protested most water rights applications Projects protested most water rights applications 
i th D lt t h d ft bli ti t ti th D lt t h d ft bli ti t tin the Delta watershed after obligation to meet in the Delta watershed after obligation to meet 
water quality objectives was established.water quality objectives was established.

 Term 91: Prohibits specified Term 91: Prohibits specified permitteespermittees from from 
diverting stored Project water which is being diverting stored Project water which is being 
released to meet Delta water quality standards orreleased to meet Delta water quality standards orreleased to meet Delta water quality standards or released to meet Delta water quality standards or 
other other inbasininbasin needs.needs.
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Term 91 Development (cont’d)p ( )

 Named Named permitteespermittees (post 1965) cannot divert (post 1965) cannot divert 
Project water whenProject water when::Project water whenProject water when::
 Natural flows entering the Delta are insufficient to meet Natural flows entering the Delta are insufficient to meet 

water quality standardswater quality standards
 Projects are releasing water to meet the standardsProjects are releasing water to meet the standards

 Intended to be interim solution but becameIntended to be interim solution but became Intended to be interim solution, but became    Intended to be interim solution, but became    
longlong--term method of allocating responsibility for term method of allocating responsibility for 
meeting standards.meeting standards.
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Implementation of Term 91p e e tat o o e 9

 ProcessProcess

 2012 Experience2012 Experience
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Term 91 Process

 120 120 PermitteesPermittees have Term 91have Term 91

P j t tif St t W t B d h t d tP j t tif St t W t B d h t d t Projects notify State Water Board when stored water Projects notify State Water Board when stored water 
is being released to meet standards (timing depends is being released to meet standards (timing depends 
on type of weather year)on type of weather year)on type of weather year)on type of weather year)

 State Water Board issues Notice of Curtailment of State Water Board issues Notice of Curtailment of 
Water Diversions with curtailment datesWater Diversions with curtailment dates

 PermitteesPermittees file Term 91 Compliance Certification file Term 91 Compliance Certification 
StatementStatement
 No diversionNo diversion
 Alternate Source (other water right, purchased water)Alternate Source (other water right, purchased water)
 No hydraulic continuityNo hydraulic continuity

 Compliance InspectionsCompliance Inspections
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Term 91:  2012 Experience

 Notification from Projects of Term 91 Condition: Notification from Projects of Term 91 Condition: 
June 2012June 2012June 2012June 2012

 Curtailment Letter sent to 27 Curtailment Letter sent to 27 PermitteesPermittees: July 2012: July 2012

 Curtailment Period:  August 2Curtailment Period:  August 2--31, 201231, 2012
 Compliance Compliance Certification received from Certification received from 27 27 PermitteesPermittees

 One diverter filed after receiving draft Cease & Desist OrderOne diverter filed after receiving draft Cease & Desist Order
 All persons certified that they either had not diverted water All persons certified that they either had not diverted water 

or had diverted water under alternative sourceor had diverted water under alternative sourceor had diverted water under alternative sourceor had diverted water under alternative source

 Compliance checksCompliance checks
 File reviews aerial photos interviews and inspectionsFile reviews aerial photos interviews and inspections File reviews, aerial photos, interviews, and inspectionsFile reviews, aerial photos, interviews, and inspections
 No instance of violation foundNo instance of violation found
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Expansion of Term 91pa s o o e 9

 WhyWhyyy

 HowHow

 Practical ConsiderationsPractical Considerations
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Term 91 Expansion: WhyTerm 91 Expansion:  Why

 Downstream water right holders should not beDownstream water right holders should not beDownstream water right holders should not be Downstream water right holders should not be 
diverting stored waterdiverting stored water

 A wider application of curtailments will spreadA wider application of curtailments will spread A wider application of curtailments will spread A wider application of curtailments will spread 
obligation to meet water quality standards more obligation to meet water quality standards more 
fairlyfairlyyy

 Requiring a broader group of diverters to help Requiring a broader group of diverters to help 
achieve standards increases the likelihood theyachieve standards increases the likelihood theyachieve standards increases the likelihood they achieve standards increases the likelihood they 
will be metwill be met
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Term 91 Expansion: HowTerm 91 Expansion:  How

 Appropriators: Term 91 currently applies only toAppropriators: Term 91 currently applies only toAppropriators:  Term 91 currently applies only to Appropriators:  Term 91 currently applies only to 
120 post120 post--1965 1965 permitteespermittees

 Term 91 can be expanded to more seniorTerm 91 can be expanded to more senior Term 91 can be expanded to more senior Term 91 can be expanded to more senior 
appropriators, phaseappropriators, phase--in based on prioritiesin based on priorities

T 91T 91 lik li it ld b li d tlik li it ld b li d t 19141914 Term 91Term 91--like limits could be applied to prelike limits could be applied to pre--1914 1914 
appropriators and to appropriators and to ripariansriparians when curtailments when curtailments 
beyond those made bybeyond those made by permitteespermittees and licenseesand licenseesbeyond those made by beyond those made by permitteespermittees and licensees and licensees 
are needed to achieve water quality standardsare needed to achieve water quality standards
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Term 91 Expansion:  
P ti l C id tiPractical Considerations

 A proceeding(s) must be conducted to expand    A proceeding(s) must be conducted to expand    
Term 91 to other Term 91 to other permitteespermittees
 Existing ProceedingExisting Proceeding
 New ProceedingNew Proceeding New ProceedingNew Proceeding
 RegulationsRegulations

 How to phaseHow to phase in Term 91 requirementsin Term 91 requirements How to phaseHow to phase--in Term 91 requirementsin Term 91 requirements
 Use of Groupings (Phase 8 of 1995 Delta Plan Use of Groupings (Phase 8 of 1995 Delta Plan 

Implementation)Implementation)

 PrePre--1914 and 1914 and RipariansRiparians
 Only when necessaryOnly when necessary
 Implement via letter notificationImplement via letter notification
 Natural flow issues (use percentage of flow curtailments)Natural flow issues (use percentage of flow curtailments)
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ConclusionConclusion

 Enforcement of existing Term 91 requirementsEnforcement of existing Term 91 requirementsEnforcement of existing Term 91 requirementsEnforcement of existing Term 91 requirements

 Expand Term 91 requirements to more broadly Expand Term 91 requirements to more broadly 
apply stored water bypass obligationsapply stored water bypass obligationsapply stored water bypass obligationsapply stored water bypass obligations
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