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January 14, 2013

Phil Isenberg, Chair

Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

Re:  Comments Regarding the Final Draft Delta Plan

Dear Chairman Isenberg and Council Members:

The California Association of Sanitation Agencies (CASA) appreciates the
opportunity to provide comments on the Final Draft of the Delta Plan (Final Delta Plan).
CASA is a statewide association of municipalities, special districts, and joint powers
agencies that provide wastewater collection, treatment, and water recycling services to
millions of Californians. CASA’s members will be directly impacted by the Final Delta
Plan, and have a significant interest in its development and implementation.

CASA previously commented on the Fifth Staff Draft of the Delta Plan, and we
appreciate that some of our comments were addressed. However, significant concerns
remain regarding elements of the Final Delta Plan, and thus those comments are
incorporated by reference. Specifically, CASA is providing input regarding the
financing mechanisms articulated in Chapter 8, Funding Principles, and Appendix O,
Funding and Financing Options, particularly the concept and implementation of the
“stressors pay” approach. The following comments highlight CASA’s specific concerns
with this approach as articulated in the Final Delta Plan.

The “Stressor Fee” Concept as Set Forth in the Final Delta Plan is Flawed and is not
an Appropriate Financing Mechanism as Applied to NPDES Permit Holders

CASA remains concerned that the proposed “stressors pay” approach simply
targets permitted entities that are already operating in compliance with existing law and
are already paying significant sums to comply with federal and state permitting
requirements and meet applicable water quality standards. Discharges from entities
operating under National Pollutant Discharge Elimination System (NPDES) permits must
be in compliance with the Clean Water Act and the California Water Code, which require
the protection of beneficial uses such as fishing, swimming, and many others. Regional
Water Quality Control Boards are required to develop permit effluent limitations to
ensure that NPDES discharges do not cause or contribute to violations of water quality
standards, and NPDES dischargers are required to meet numeric and narrative water
quality standards that are protective of human health and the environment. Compliance
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with such limitations can require hundreds of millions of dollars in capital expenditures and very significant
annual operation and maintenance costs. To suggest that additional fees should be imposed on entities already
operating under these conditions based on the volume of constituents discharged, without regard to their
environmental effect, is entirely inappropriate.

The very concept of a stressor fee on dischargers, as proposed, fails to recognize that NPDES
dischargers already pay vast sums and undertake extraordinary efforts to reduce constituent loadings and
comply with water quality standards. The proposed “stressor fee” is not an appropriate revenue mechanism as
applied to these NPDES permit holders, nor is the idea that such a fee may be calculated and assessed based on
a particular discharger’s volume of constituents discharged. The Final Delta Plan proposes to assess this fee on
all discharges of constituents, regardless of whether the discharger is operating in compliance with its NPDES
Permit and without an analysis of whether the discharge is actually impacting beneficial uses. (See Final Delta
Plan at p. 309, Lines 11-13; p. O-2 and O-3, Lines 40-43 and 1-2.) These proposed fees would be imposed on
already highly regulated entities that face significant costs to comply with evolving and increasingly stringent
water quality requirements, based purely on the volume of constituents discharged. If stressor fees are to be
included as part of the Delta Plan, such fees should take into account the degree to which the pollutant loading
affects beneficial uses of the Delta. This would more closely correlate an entity’s impact on the Delta with
amount of fees charged to a stressor, and represents a more accurate and fair distribution of the fee allocations
than a simple constituent volume based assessment.

Solutions to Challenges Posed by Proposition 218 and Proposition 26 Remain Unresolved in the Final Delta
Plan

As local public wastewater agencies, CASA’s members fund their activities through user rates, and these
rates are subject to the constitutional constraints on raising revenue set forth in Proposition 218. In order to
satisfy the prerequisites of the law, local governments may include in their rates only the costs of providing a
property related service to their ratepayers, and as the Final Delta Plan recognizes, the ability of local agencies
to fund various projects is specifically governed by the provisions of Proposition 218, and potentially
Proposition 26. (Final Delta Plan at p. 305, Lines 25-37.) Nonetheless, the Final Delta Plan still proposes to
assess “stressor” fees against public agencies (which would, in turn, have to be recouped through user fees), yet
the plan fails to describe the activities to be funded by these fees and the specific benefits that will accrue to
agency ratepayers. In other words, there is no clear nexus between the proposed fees and the service to be
provided, and without the requisite nexus, agencies would likely be precluded from adjusting user rates to
include such “stressor fees.” As the Final Delta Plan notes, more thorough research is needed to identify entities
that may be assessed stressor fees and work through the legal implications of any financing strategy, including
calculating the public benefits and the practical effects of Propositions 218 and 26 on State and local financing
mechanisms. (Final Delta Plan at p. 304, Lines 3-6.) Thus, the Final Delta Plan itself seems to acknowledge
this issue requires further study, and while the vague references in the Fifth Staff Draft Delta Plan to legislative
“fixes” for Proposition 218 appear to have been eliminated from the Final Delta Plan, these fundamental issues
surrounding the legality of the “stressor fee” approach in light of Proposition 218 and Proposition 26 remain
unresolved.

The Fee Proposal Remains Dismissive of Many “Stressors” and is Under Inclusive
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The concept of “stressors” as identified in the Final Delta Plan represents a seeming improvement from
the Fifth Staff Draft Delta Plan, but questions remain as to whether the approach will ultimately be sufficiently
inclusive. As CASA has noted previously, to be equitable, the fee base must be sufficiently broad to capture the
full range of all those who benefit from and utilize the Delta, as well as all of those sources of “stressors” that
contribute to the decline of the Delta ecosystem. CASA appreciates that a number of other types of potential
“stressors” are identified in the Final Delta Plan, including land use charges on practices that contribute to
stressors, retail sales fees on the sale of products that may become stressors, habitat alteration fees on land
alterations that contribute to habitat stressors, special diversion fees on water diversions that contribute more
than average to entrainment, stranding, or flow-related habitat loss, recreation use fees, and hatchery fees on
management practices that damage Delta resources. (Final Delta Plan at p. O-4, Lines 14-25.) However, CASA
is disappointed with the assessment that these other stressor-based fees are not as straightforward, diffuse,
inefficient, difficult to quantify, or hard-to-measure and therefore may be “unfair” or problematic to implement.
(Final Delta Plan at p. O-4, Lines 30-40, p. O-5, Lines 1-3.) To the extent that this is simply a different way for
the Council to prematurely dismiss such fees as “infeasible” as noted in CASA’s comments to the Fifth Staff
Draft Delta Plan, this proposal remains unduly narrow. We recommend that the Council include a broad base of
fee payors that more accurately reflects those that benefit from and contribute to stresses upon the Delta, and
CAGSA reiterates that if the Final Delta Plan is to include “stressor” fees as a revenue raising mechanism, it must
include all stressors to ensure that appropriate entities are paying their fair share.

The “Fines and Forfeitures” Proposal Could Be Duplicative of Existing Enforcement Actions and
Inappropriate as Applied to Dischargers

The Final Delta Plan contains a suggestion that the Council “evaluate the potential for assessing fees,
fines, and forfeitures for actions detrimental to the Delta directed to Delta activities” and references the State
Water Resources Control Board’s Water Code section 13260 authority as an example to consider. (Final Delta
Plan at p. O-2, Lines 6-13.) To the extent that this paragraph suggests that the Council should have the
authority to fine an agency for a sanitary sewer overflow (SSO) or for a violation of its NPDES permit
requirements if the Council finds such an action to be detrimental to the Delta, this proposal duplicates existing
enforcement authority and mechanisms and is an inappropriate method of financing Delta activities. NPDES
permit holders are already subject to potential enforcement actions and potential fines in the event of an SSO or
permit violation, and subjecting these entities to the threat of an additional “fine or forfeiture” from the Council
merely complicates existing enforcement processes and threatens dischargers with additional costs related to the
exact same event. For the same reason that “stressor fees” are not an appropriate revenue mechanism for the
Council to consider, “fines and forfeitures” levied against perceived stressors should not be further evaluated or
implemented.

It Is Unclear Whether Credit Will Be Given to “Stressors” That Spend Funds to Reduce Impacts on the
Delta

The Fifth Staff Draft Delta Plan specifically proposed to deny credit to entities that reduce impacts on
the Delta by spending funds on improvements or structural changes for that purpose and stated that credit
should not be given to dischargers for capital improvements or waste treatment costs that have or will improve
water quality. However, the Final Delta Plan appears to be silent on this issue. As CASA noted previously,
such credits might allow entities to offset some costs associated with proactively addressing issues in the Delta.
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Numerous public agencies will be spending millions of dollars on efforts to reduce impacts on the Delta through
improvements in treatment capability and fish protection, yet if credit is not given, these entities will be
required to pay the same stressor fees as those who have taken no early action whatsoever to improve the Delta.
The absence of any credit or offset for actions undertaken to reduce a stressors impact on the Delta ecosystem
creates a disincentive to undertake such actions, and CASA appreciates that the Council has removed this
specific reference in the Final Delta Plan. However, it is unclear from the current draft of the plan whether such
credits will be allowed, and CASA would suggest that the Council proactively develop a framework for
crediting those entities that are already contributing and/or are making progress towards improving the Delta.

The Fees Must Take Into Account Existing Programs and Avoid Duplication

The Final Delta Plan does not recognize or account for the existence of numerous other fees already
assessed on purported “stressors” throughout the Delta. In many cases, the beneficiaries and stressors are
already paying large sums of money correlated to their particular benefit from and burden on the Delta. The
Final Delta Plan does not appear to contain any proposed evaluation of existing fees currently paid by the
various Delta users (i.e., exporters, dischargers, agricultural users, recreational users, fisherman, etc.), as CASA
suggested in its previous comments. This type of detailed evaluation is necessary in order to determine if any
restructuring needs to take place and/or if any duplicative fees currently exist. CASA remains concerned the
Council may adopt additional fees as part of its proposed funding mechanisms that will duplicate efforts already
underway, and place additional unnecessary burdens on proposed fee payers. Chapter 8 and Appendix O still
do not identify all sources of funding that will be used to finance programs and projects in the Delta, yet
continue to suggest new fees to support the Council’s actions.

Given the importance of these issues to the clean water community, CASA requests the opportunity to
participate in any ad hoc workgroup formed by the Delta Plan Interagency Implementation Committee for
development of a finance plan. Our knowledge of rate and fee structures of local/regional wastewater agencies
that manage projects in accordance with the Clean Water Act and experience with Proposition 218 would be an
asset to any such workgroup. Thank you for the opportunity to provide our comments. Please contact me at
(916) 446-0388 if you have any questions or concerns regarding our comments.

Very truly yours,
Kplunde RApds2e

Roberta L. Larson
Executive Director
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