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“ESAJCESA Take Prohibitions:
Foundation for HCP/NCCP Process

o Section 9 of federal ESA:

— Harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture or collect

e Sections 2080 and 2085 of CESA:

— Hunt, pursue, catch, capture or Kill
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Ea:(ceptions to Take Prohibitions

 Federal ESA:

— Section 10(a)(1)(B) incidental take permit,
based on habitat conservation plan, and

— Section 7 consultation on HCP/ITP and
accompanying incidental take statement

e California law:

— CESA section 2081 incidental take permit, or

— NCCPA section 2835 incidental take permit,
based on NCCP
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NCCPA v. CESA Take Permit

NCCP permits cover larger areas, multiple
species and habitat types; are ecosystem-based

Can apply to multiple jurisdictions, entities and
activities

Can authorize take of unlisted and fully
protected species

Regulatory assurances authorized

Plan must meet higher “conservation” (recovery)
standard for protection of species and habitat
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Water Code
§ 85320(b) and (e):

BDCP shall not be incorp. into
Delta Plan unless it complies with
NCCPA, FGC § 2800 et seq.
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“Natural Community Conservation
Planning Act (NCCPA)

 Primary purpose:

“To provide for effective protection and
conservation of state’s wildlife heritage
while continuing to allow appropriate
development and growth”

Fish & Game Code § 2801(b)



ggggggggggg

NCCPA (Cont’)

* NCCP definition:

— Provide measures necessary to “conserve
and manage” covered species and habitat

— While allowing “compatible and appropriate”
development and other human uses of land
and water (FGC § 2805(h))

« “Conserve”: all measures necessary to
— Recover each covered listed species

— Maintain or enhance condition of each
covered unlisted species (FGC 2805(d))
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Covered Species

 Listed and unlisted species identified in
the plan that are to be authorized for take
under the permit

* Plan must contain specific measures to
conserve and manage each covered
species

 DFG must make specific findings as to
why coverage is warranted and measures
are adequate for each covered species
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NCCPA Ciriteria for Plan Approval

* Plan must be developed consistent with
planning agreement.

* Planning agreement must include, inter
alia, processes for:
— Independent scientific input

— Public participation throughout plan
development

— Coordination with federal wildlife agencies
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NCCPA Ciriteria for Plan Approval

Protection of habitat, natural communities and
species diversity through reserves or other
“equivalent” conservation measures

Reserve systems and equiv. conservation
measures must meet specific criteria (post)

Allowable activities and restrictions thereon
within reserve areas in order to conserve
species and habitat

Monitoring (post)
Adaptive management
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NCCPA Ciriteria for Plan Approval

Estimated timeframe and process for
iImplementation of conservation measures

Obligations of landowners and plan
signatories

Consequences of failure to implement
conservation measures within timeframe

Provisions to ensure adequate funding to
Implement conservation measures

Implementation agreement (post)
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Plan Conservation Measures

Based on best available science

Tailored to each covered species and
habitat type within plan area

Specific measures that meet the biological
needs of each covered species

Conserve, manage and restore:

— Large habitat blocks

— Linkages between habitat blocks within and
outside of plan area



Agenda ltem 9
Meeting Date: August 23-24, 2012
Page 13

Monitoring Program Requirements

Surveys to determine status of covered species
and habitat

Periodic accountings and assessment of
authorized take

Schedule for conducting monitoring activities

Progress reports on:

— Status of implementation of conservation measures
— Status of funding

— Compliance with NCCP and implementation agmt.
— Plan effectiveness



ggggggggggg

Implementation Agreement

Definition of covered species and
conditions for coverage

Provisions for long-term protection of
reserves or equivalent measures

Procedures for amendment of NCCP and
iImplementation agreement

Provisions for oversight of plan
implementation
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Implementation Agreement

Provisions ensuring implementation of
adaptive management and monitoring
programs

Provisions for periodic reporting
Mechanisms to ensure adequate funding

Provisions to ensure conservation
measures implemented “roughly
proportional in time and extent to impact
on covered species and habitat”
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| Implementing Agreement

 Terms and conditions that if violated would
result in permit suspension or revocation,
including:
— Failure to provide adequate funding

— Failure to maintain rough proportionality
between conservation measures and impacts
on species and habitat

— Approval of any plan or project that is
inconsistent with the NCCP

— Level of take exceeds authorized amount
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Regulatory Assurances

NCCPA provides that no additional mitigation
beyond that in an approved NCCP may be
required in the event of unforeseen
circumstances, without permittee’s consent

Unforeseen circs: changes adversely affecting
the status of one or more covered species that
could not reasonably have been anticipated at
time of plan development

Typically provided for in the |IA
Only apply if NCCP being properly implemented
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Regulatory Assurances (Cont’)

« Caveat: level of assurances must be |
commensurate with level of conservation

« DFG must consider, inter alia:

— Level of knowledge of covered species’ and habitats’
status

— Adequacy of analysis of the impact of take

— Size and duration of plan, esp. in relation to

— Quality and amount of scientific info in support of plan
— Sufficiency of long-term funding mechanisms

— Reliability and effectiveness of mitigation strategies

— Whether plan adequately provides for all foreseeable
circumstances through monitoring and AM
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Water Code § 85320(e):

BDCP must be approved as an
HCP under federal ESA
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Federal Incidental Take Permit

« FWS and/or NMFS can issue ITP to non-
federal entity if:

* Applicant prepares HCP that specifies:
— Likely impacts of taking

— Steps applicant will take to minimize and
mitigate these impacts

— Funding available to implement these steps
— Alternative actions considered
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~ Federal ITP (Cont)

FWS or NMFS makes following findings:

— Taking will be incidental

— Applicant will minimize and mitigate impacts of taking
“to the maximum extent practicable’

— Applicant will ensure that mitigation measures will be
adequately funded

— Taking will not jeopardize the continued existence of
the species (i.e. will not “appreciably reduce the
likelihood of survival and recovery of species in the
wild”)

 Federal ITP also contains regulatory assurances
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Sectlon / Consultation and
Incidental Take Statement

« Section 7 consultation required for any action
authorized, funded or carried out by a federal
agency

 |Issuance of an ITP is a federal agency action

« Section 7 prohibits any federal agency from
taking any action that is likely:

— To jeopardize the continued existence of any listed
fish, wildlife or plant species, or

— Result in the destruction or adverse modification of
any designated critical habitat
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Section 7 and ITS (Cont’)

Federal action agencies must formally
consult with FWS and NMFS if proposed
action may adversely affect listed species
or critical habitat

Federal ITP by definition may affect

FWS and NMFS must prepare written
biological opinion on these effects

BiOp may contain an incidental take
statement
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Section 7 and ITS (Cont’)

* |Incidental take statement provides take
authorization for federal agency actions

* ITS must specify:
— Impact of taking on the species

— “Reasonable and prudent” mitigation
measures to minimize impact

— Terms and conditions to implement the
measures
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Water Code § 85320(b):

BDCP shall not be incorp. into
Delta Plan unless it complies with
CEQA, PRC § 21000 et seq.
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CEQA Requirements for EIR

Project description

Environmental setting
Environmental impacts

Mitigation measures

Alternatives

Effects found not significant
Cumulative impacts

Mandatory findings of significance
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Project Description

Precise location and boundaries of project
Statement of project objectives

General description of project’s technical,
economic and environmental
characteristics

Principal engineering proposals

Description of intended uses of EIR, incl.
ist of reviewing agencies and required
permits
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Environmental Setting

Description of physical environmental
conditions for project (baseline), at time of
NOP

Local and regional setting

Rare or unique environmental resources
affected by project

Inconsistencies between project and
applicable plans, incl. other NCCPs, HCPs
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Environmental Impacts

Consider all phases of project: planning,
acquisition, construction, operation

Direct and indirect significant effects
Cumulative effects (post)

Short-term and long-term effects

Unavoidable significant effects

Significant irreversible environmental changes
Growth inducing impacts

Effects found not to be significant and why
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Mitigation Measures

Feasible measures which could avoid or
minimize (reduce) significant impacts

Mitigation measures must be fully enforceable

Mitigation must not be deferred to a future time,
unless specific performance standards are
specified

Where several measures are available, discuss

each and the basis for selecting chosen
measure

Consistent with constitutional standards
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Alternatives to Project

Discuss reasonable range of alternatives
to project or to location of project

Alternatives must be able to:
— Avoid or substantially reduce project effects

— While feasibly attaining all or most of basic
project objectives

Range of alts guided by rule of reason
Comparative analysis
No project alternative
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Cumulative Impacts

EIR must discuss cumulative impacts of a
project that are “considerable”

Determine cumulative effects by adding
incremental project effects to effects of
other projects with related impacts

List of projects or plan summary approach

If effect determined to be inconsiderable or
insignificant, state why
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Mandatory Findings of Significance

* Required when project may or will:
— Substantially degrade quality of environment
— Have cumulatively considerable impacts

— Achieve short-term goals to disadvantage of
long-term goals

— Cause substantial direct or indirect adverse
effects on humans

— Eliminate important examples of Calif. history
or pre-history



Mandatory Findings of Significance

* Required when project may or will:
— Substantially reduce fish or wildlife habitat

— Cause fish or wildlife pop to drop below self-
sustaining levels

— Eliminate a plant or animal community

— Substantially reduce number or restrict range
of rare, threatened or endangered species

T & E species defined more broadly than
under federal and state ESAs
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Effect of Mandatory Finding

* |If mandatory finding is made, then lead
agency must:
— Analyze this effect in detail in EIR

— Make finding on whether effect can be
avoided or reduced through mitigation or
changes to project

— Make finding on whether any feasible
alternatives will avoid or reduce effect

— If effect cannot be avoided or reduced, adopt
statement of overriding considerations
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Mitigation Monitoring and Reporting

Required whenever lead agency adopts
mitigation measures or changes in project to
avoid or reduce significant effects

Upon approving project, lead agency must adopt
program for monitoring and/or reporting

Both monitoring and reporting should be
required for complex projects

Lead and responsible agencies should
coordinate monitoring and reporting programs if
possible
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Water Code § 85320(b)

In addition to meeting requirements of
CEQA, BDCP EIR must include “a
comprehensive review and analysis”
of:
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Section 85320(b) Criteria

Reasonable range of + Reasonable range of

flow criteria, rates of Delta conveyance
diversion and other alternatives
operational criteria — Thru Delta
Operational — Dual conveyance
requirements and — Isolated conveyance
flows to restore Delta — Lined canal
ecosystem and — Unlined canal

fisheries — Pipelines
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Section 85320(b) Criteria (Cont’)

Potential effects of  Ability of conveyance
climate change on alternatives to recover
conveyance after natural disaster
alternatives and . Effects of BDCP on:
habitat restoration — Migratory fish and
— Sea level rise up to 55 aquatic resources
inches — Flood management
— Changes in total — Water quality
precip.

— Changes in runoff
patterns
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Water Code § 85321
Stand alone criterion for BDCP:

BDCP must “include a
transparent, real time operational
decision-making process” by
which fishery agencies ensure
biological performance standards
are achieved in a timely manner
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Water Code § 85320(c)

Designates Council as a
responsible agency under CEQA
for BDCP EIR
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Council Duties re BDCP EIR

Council can comment on BDCP DEIR
Make determination of adequacy of FEIR

Must make specified findings for each
significant effect identified in FEIR

File NOD after Council makes final
determination re BDCP and Delta Plan

Timing will depend on if/when BDCP
appealed to Councill



ggggggggggg
Meeting Date: August 23-24, 2012
PPPPPP

Responsible Agency Duties re EIR

* General rule: PRC § 21167.2. EIR
conclusively presumed to comply with
CEQA for purposes of use by responsible
agency.

» Exceptions:

— If EIR is challenged within 30-day statute of
limitations

— Resp. agency prepares subsequent EIR (if
criteria met)
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Conclusion:
Q&A





