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September 21, 2015

Dr. Jay Lund, Chair

Delta Independent Science Board
980 Ninth Street, Suite 1500
Sacramento, California 95814

Dear Dr. Lund,

The Califomia Department of Water Resources (DWR) thanks you for the opportunity to
provide comments on your September 14, 2015 draft review of the Bay Delta
Conservation Plan/California WaterFix Partially Recirculated Draft Environmental
Impact Report/Supplemental Draft Environmental Impact Statement (RDEIR/SDEIS).
We previously provided verbal and written comments on September 16, 2015 at the
Delta Stewardship Council Public Meeting (attached). We are providing the following
additional comments as a supplement to our September 16th comments.

DWR appreciates the time and effort the Independent Science Board (ISB) took to
review the.previous 2013 BDCP Draft EIR/EIS as well as the RDEIR/SDEIS, per the
directive of the Delta Reform Act. To frame our responses we wish to point out that the
primary objective of the California Environmental Quality Act (CEQA) and National
Environmental Policy Act (NEPA) is to disclose to decision makers the environmental
impacts of a proposed action and alternatives, evaluating the potential for adverse
change to existing conditions and determining if mitigation is available to offset the
potential impact. These documents, along with many others deveioped through the
project planning (e.g., engineering, economic and other technical studies) and other
environmental compliance processes (e.g., Endangered Species Act, Clean Water Act,
and water rights compliance), will serve as the basis for DWR and other agencies’
decision on whether to approve the project. Therefore, your statement in your cover
letter that the RDEIR/SDEIS “falls shoit as a basis for weighty decisions about natural
resources” is misleading as it is not intended to be the sole document the state and
federal agencies will use in its decision-making.

You state that the “proposed” Bay Delta Conservation Plan (BDCP) actions have now
been recast as two separate efforts” and then you outline the differences between the
BDCP and California Water Fix (BDCP/CWF) (lines 85-118). To clarify:

. The BDCP has not been recast; it and the other alternatives that include a habitat
conservation plan (HCP) and natural community conservation plan (NCCP) remain as
viable alternatives to meet the stated project objectives and purpose and need. Three
new alternatives (2D, 4A, and 5A) were added to the existing 15 alternatives. The new
alternatives anticipate compliance with the ESA through the Section 7 process, rather
than as an HCP.
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This process does not have a defined permitting term, rather the permit remains in

place as long as environmental baseline conditions do not change substantially, or other
re-initiation triggers are not met related to the inter-agency coordination required under
Section 7. The construction of the facilities associated with the new alternatives is
anticipated to last approximately 10 years, after which project operations will begin. The
effects of these proposed alternatives were evaluated at an early-long term baseline
(2015) as well as at late-long term (2060).

. This is consistent for all alternatives, regardless of timeframe. Through their
Endangered Species Act and California Endangered Species Act authorities, the
agencies will issue permits or approvals for both construction and operation of the
proposed project, as well as oversee mitigation for project effects to listed species.

B There are many agencies that will have regulatory authority over various aspects
of project implementation. Please see Section 1 of the RDEIR/SDEIS for an overview
of permitting agencies and their authorities.

. The current proposed project (Alternative 4A) includes elements of 11
conservation measures from the BDCP. These measures are intended to offset
impacts from the construction and operation of the proposed conveyance facilities.
Moreover, consistent with BDCP, the conveyance facilities (“‘BDCP CM1”) are intended
to address ecological conditions of the Delta by reducing entrainment and improving
flows.

Adaptive Management (lines 200-254)

. As noted in our previous response, an EIR/S does not call for a comprehensive
summary of adaptive management principals. However, adaptive management has
been, and will continue to be, a key component to this project. Through California
EcoRestore, the California Natural Resources Agency is leading the effort to develop
and fund an adaptive management program for habitat restoration projects in the Delta
and Suisun Marsh. This program will be structured so it can be incorporated into a
future broader adaptive management program, potentially along the lines of the Delta
Adaptive Management Team as proposed by the ISB August 24, 2015 report “Adaptive
Management in the Sacramento-San Joaquin Delta: how it is used and how can it be
improved”. It is the intent that CWF will be a collaborative partner in this effort.

. As referenced in Section 3.4.6. Collaborative Science and Adaptive Management
of the RDEIR/SDEIS, the collaborative science effort will build on the progress being
made by CSAMP and CAMT processes. These processes are currently using adaptive
management and monitoring to develop science that will inform construction and
operations of CWF. Thus, DWR has, and will continue, to integrate adaptive
management into Delta activities. '
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Restoration as Mitigation (lines 255- 295)

. For the purposes of CEQA/NEPA, the EIR/S identifies acreages of mitigation
required to offset project impacts. CEQA/NEPA generally define mitigation as measures
that avoid, minimize, rectify, reduce, or compensate for the impact and neither CEQA or
NEPA require a sequencing to which element of the mitigation must be adopted first.
Mitigation sequencing is a requirement, however, as part of the U.S. Army Corps of
Engineers (USACE’s) permitting process under Section 404 of the Clean Water Act. As
such, DWR has coordinated the development of the mitigation presented in the CEQA
document where it overlaps with the expected mitigation requirements as part of the
USACE permit process. To document this coordination, DWR will be preparing an
alternatives analysis, in conjunction with the USACE, that documents the incorporation
of feasible avoidance and minimization measures for impacts related to the discharge of
dredged or fill material into waters of the United States. This analysis will also
document that restoration and compensation measures are only proposed where
avoidance and minimization measures were found to be infeasible. In addition, it is the
intent of DWR that all mitigation related to wetlands will be “in-kind” although it should
be noted that the USACE mitigation rule has provided for flexibility related to this issue
and the USCAE recognizes that “departure from [the “in-kind over out-of-kind"]
preference can be environmentally preferable where replacement wetlands, streams,
and other aquatic resources are designed and situated to address specific regional
environmental issues, and to bring the maximum ecological benefit to the watershed”
(see USACE Mitigation Rule Q and A:
http://www.nap.usace.army.mil/Portals/39/docs/regulatory/Mitigation/mitigation-qa. pdf)

. The coordination of the RDEIR/SDEIS analysis and the USACE permit process
has been on going. Because of the timing of the verified jurisdictional delineation it was
not possible to include a U.S. Army Corps of Engineers wetland delineation map in the
RDEIR/SDEIS, however, acreages for specific water resource types were presented
both in terms of natural communities (for CEQA purposes) and as “waters of the U.S.”
(For Section 404 purposes). In addition, we have mapped the natural communities (in
Mapbook 12-4 sheets 1-8) which include an overlay of the project showing wetlands,
open water and managed wetlands. The RDEIR/SDEIS thoroughly covers the impacts
of wetlands in Impact BIO-176, Effects of Constructing Water Conveyance Facilities on
Wetlands and Other Waters of the U.S (page 4.3.8-334). Additional permitting
information requested by the Corps is also included in Appendix E, Supplemental
Information for U.S. Army Corps of Engineers Permitting Requirements.
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. Although neither CEQA nor NEPA require specific timing requirements related to
mitigation implementation, other environmental review processes (e.g., Endangered
Species Act and Clean Water Act) will necessarily require mitigation implementation
before, or commensurate with project impacts. The RDEIR/SDEIS does not explicitly
identify the timing of implementation of the mitigation as the coordination with these
other environmental review processes is ongoing. In addition, at the time of project
approval, DWR is required to adopt a mitigation monitoring and reporting program (as
will also be identified in Reclamation’s Record of Decision) that will necessarily include
which mitigation measures will be implemented in advance of the project.

Levees (lines 296-316)

. DWR’s Delta Flood Emergency Management Plan provides information on
impacts of levee failures, this plan is available on DWR's website: _
http://www.water.ca.gov/floodmgmt/hafoo/fob/dfeprrp/InterdepartmentalDraftDFEMP-
2014.pdf

Long-term effects (lines 317-348)

. Appendix 29B, Climate Change Effects on Hydrology in the Study Area Used for
CALSIM Modeling Analysis is presented in the Draft EIR/EIS, and is not reproduced for
the RDEIR/SDEIS. This Appendix provides an overview of the changes in river and
reservoir inflows that could result from assumed changes in climate change and sea
level rise. These future changes in monthly runoff, reservoir releases, and Delta inflows
might have some influence on the likely benefits and impacts that would result from the
BDCP/CWF. The simulated projected changes in monthly and annual runoff from
projected future climate change generally reflect the expected shift from snowpack
runoff (in April, May, and June) to rainfall runoff (in January, February, and March). The
overall effects of these projected changes in runoff patterns on reservoir operations
might cause downstream river flows and Delta inflows to be slightly different. Data
tables are provided to illustrate the expected changes. Potential changes in operations
of the State Water Project (SWP) and Central Valley Project (CVP) as they relate to
CWF operations are considered oo speculative. Operation of conveyance facilities
propose no operations changes for reservoirs in the SWP and CVP system.

. Effects of the recently enacted Sustainable Groundwater Management Act are
considered in the Cumulative Effects analysis of Section 5 in the RDEIR/SDEIS.

. While the EIR/S is only required to mitigate for effects cause by the proposed
project, it is the intent of the State to provide for long-term conservation of the Delta’s
natural resources. This intent is reflected in the actions encompassed in both the
California Water Action Plan and California EcoRestore.
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Informative Summaries and Comparisons (lines 349-272)

. DWR is constantly striving to provide a range of information to the public to
provide clarity and allow comparisons of alternatives, For the public draft EIR/EIS, as
well as the RDEIR/SDEIS, we have provided many different types of outreach materials
in the hope of helping people--with inevitably different leaming needs and styles--
access the document efficiently and effectively. We have produced videos and web-
based presentations, comprehensive summary documents with many graphics and
charts and tables, and a wide variety of fact sheets and FAQs. We have also utilized
social media to provide an additional vehicle for getting information. For the
RDEIR/SDEIS, we have provided a new introeduction to summarize the changes, a new
“‘Fast Facts” and a roadmap. We have also held hundreds of briefings, in addition to
public workshops. For more information about the materials we have provided
throughout both public review time periods, please visit
www.BayDeltaConservationPlan.com.

Effectiveness of Conservation Actions (lines 387-405)

. As mentioned earlier, the project permitting period goes beyond the 10-year
construction period. Collaborative science and adaptive management will continue
throughout the period of operations to aliow for improvements in operations to better
achieve the co-equal goals of water supply reliability and Delta ecosystem protection,
restoration, and enhancement. Concurrently, monitoring and adaptive management of
restoration sites will continue to evaluate effectiveness and progress towards meeting
defined performance criteria.

Uncertainty (lines 406-424)

. The modeling analysis used to inform hydrodynamic based impacts of Alternative
4A is presented in Appendix B, Supplemental Modeling Results for New Alternatives, of
the RDEIR/SDEIS. This appendix summarizes the sensitivity analyses performed for
Alternative 4A compared to Alternative 4 to understand the incremental changes
between these two similar alternatives. The results of this analysis indicates that
modeling results for Alternative 4 and 4A are similar.

. Uncertainty and limitations that may be inherent in the CALSIM Il tool is
presented in Appendix 5A of the Draft EIR/EIS. For the purposes of CEQA and NEPA,
these uncertainties are disclosed as well as the comparative vs. predictive nature of this
modeling tool. Please see Section A, Modeling Methodology and Section C related to
appropriate use of modeling results. The analyses are presented within the context of
these disclosed uncertainties; therefore, these uncertainties are not always repeated
when alternative impacts are presented.
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Effects of Climate Change and sea-level rise on the proposed actions (lines 245-438)

. The climate change approach and assumptions used in the RDEIR/SDEIS
remained consistent with the 2013 public draft EIR/EIS to ensure consistency and
comparability across all the Alternatives even though there is newer scientific
information available since the 2013 Draft. In the 2013 EIR/EIS Draft, Appendix 5A
included a sensitivity analysis which shows modeling of water operations under a range
of future climate projections. The results from the sensitivity analysis shows that the
incremental changes between the No Action Alternative and the Alternative analyzed
remained similar for all the climate projections considered. Therefore, given that an
EIR/EIS is a disclosure document, and the focus is on the incremental changes due to
the REIR/SEIS Alternatives compared to the No Action Alternative, the impacts due to
the Alternatives under newer climate projections are expected to generally remain
similar.

Effects on San Francisco Bay, levees, and south-of-Delta environments (lines 265-486)

. Chapter 28, Growth Inducement and Other Indirect Effects includes a detailed
analysis of the potential for changes in SWP and CVP exports to a have direct and
indirect growth effects. Improving water supply reliability alone was not determined to
result in any predictable agricultural practice changes that could result in significant
environmental effects. Chapter 28 does present a discussion of indirect effects of
reduced SWP and CVP deliveries in the export service area in Section 30.3.4.

The ISB comments on individual sections and chapters will be reviewed and considered
for the Final EIR/S. Additionally, responses to those comments will be provided in that
document.

If you have any questions regarding the above responses please feel free to contact
me at (916) 651-1078 or via email at cassandra.enos@water.ca.gov.

Thank You,

Cassandra Enos-Nobriga
Program Manager
BDCP/California WaterFix

Cc:  Cliff Dahm, Lead Scientist, Delta Stewardship Council
Randy Fiorini, Chair, Delta Stewardship Council
Jessica Pearson, Executive Officer, Delta Stewardship Council

Attachments



September 16, 2015

DWR Statement Regarding Delta Independent
Science Board Comments on RDEIR/SDEIS

Statement from Cassandra Enos-Nobriga, program manager for the California Department of Water
Resources, about the Delta Independent Science Board comments on the Partially Recirculated Draft
Environmental Impact Report/Supplemental Draft Environmental Impact Statement (RDEIR/SDEIS) for
California WaterFix:

The Department of Water Resources is grateful for the Independent Science Board (ISB) review of the
California WaterFix/Bay Delta Conservation Plan RDEIR/SDEIS. The ISB’s comments will help ensure
the state's approach to protecting the Sacramento-San Joaquin Delta uses the best possible scientific
methods, coordination and inquiry. The ISB’s specific comments on various resource chapters of the
RDEIR/SDEIS will enhance analysis of the proposed project by DWR and the U.S. Bureau of
Reclamation and improve the final environmental impact documents.

The ISB found much to laud in the new documents, including for example that:

e The new Sections 1 through 4 are well-written;

e Section 2 provides the great service of summarizing how the previous draft was revised in
response to project changes and public input;

e Section 4 presents an impressive amount of detailed information; and

e if the comprehensive "Resource Restoration and Performance Principles" listed in the
environmental documents are adhered to, the project should have minimal impacts on biological

resources that might be affected by construction or operations.

Several of the ISB’s comments warrant clarification.

1. Indeveloping California WaterFix, three new alternatives were added to the existing 15 already
being considered to meet the project objectives and purpose and need. The primary change with
the RDEIR/SDEIS is that there is a different proposed project (preferred alternative). The

California WaterFix does not have a 15-year time period as stated in the ISB comments.

2. The 21 other conservation measures in the Bay Delta Conservation Plan are part of the

alternatives that include a Habitat Conservation Plan/Natural Community Conservation Plan



(HCP/NCCP). A portion of many of the conservation measures also would serve as mitigation to
offset construction related impacts, including construction of the conveyance project. Elements of
the conservation measures, including restoration, that offset construction related impacts remain
as part of the proposed California WaterFix project and non-HCP/NCCP alternatives. Other
conservation measures that make up the HCP/NCCP alternatives will be or are being pursued

through other projects and programs at the state, federal or local level.

Some comments of the Delta ISB relate to issues beyond the requirements of the California
Environmental Quality Act (CEQA) and National Environmental Policy Act (NEPA) and beyond
the scope of an EIR/EIS. The purpose of an EIR/EIS is to identify and evaluate the potential
impacts of a project on the existing environment. The major focus of the CEQA/NEPA
environmental review requirement directs the lead agency to focus on how construction and
operation of the proposed project would adversely impact existing resources. CEQA and NEPA
do not direct an agency, beyond a cumulative impact analysis, to specifically analyze how other
future actions, unrelated to the proposed project, also could affect the environment. So, for
example, while DWR appreciates the importance of understanding the viability of future levee
programs and the environmental effect of levee failure, such an assessment falls outside the
scope of CEQA and NEPA requirements and instead would occur as a part of a feasibility study

related to engineering design.

An EIR/EIS should not be speculative. CEQA specifically directs an agency not to speculate and
to terminate discussion of an impact where it is too speculative for evaluation. However, for
example, the ISB reviewers state that they would like to see in the draft environmental review
documents greater detail about the effects of changed water availability on agricultural practices
in the San Joaquin Valley. Although some degree of forecasting may be appropriate in certain
situations where the indirect actions are reasonably certain to occur, such speculation in this

instance would not be reasonably foreseeable and therefore inappropriate in an EIR/EIS.

To a large extent, CEQA and NEPA direct that an EIR/EIS follow a certain format related to
defining the environmental setting/affected environment and then sequentially analyzing impacts
of how the proposed action would cause potentially significant impacts to that existing
environment. The environmental setting should be focused on the physical conditions which exist
within the area and will be affected by the project. This area is limited to only that where
significant impacts would occur. While the ISB reviewers state that they would like to see greater

detail on a “landscape” level, an EIR/EIS does not call for such an analysis. The state, however,



is working to improve its landscape-level understanding of resource management. Similarly,
efforts are underway to better articulate how the California EcoRestore program will be properly

and effectively coordinated with other restoration programs.

6. The ISB reviewers state that they would like to see more detail on adaptive management. An
EIR/EIS is required to present all feasible mitigation to avoid or substantially reduce potentially
significant impacts and develop a monitoring program for the implementation of the mitigation that
is required. Where the mitigation relies on the future development of a detailed plan,
performance standards must be included within the measure’s description; however,
comprehensive adaptive management programs are not necessarily a specific element of that
mitigation plan. An EIR/EIS does not call for a comprehensive summary of adaptive
management principles. Nonetheless, DWR puts adaptive management into practice on a

regular basis and will continue to do so for any future project.

7. The ISB expresses interest in greater detail. But an EIR/EIS should not be judged as a
comprehensive treatise on Delta challenges or even a primer for policy makers. It is one piece of
the overall panoply of information to be utilized in decision-making, and its boundaries are

narrowly prescribed by law.

We welcome the Delta ISB's interest in how the State intends to manage water supplies and protect
invaluable natural resources in the Delta, and we hope to continue working collaboratively with both the
ISB and the Delta Stewardship Council toward that goal.
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