O’Laughlin & Paris LLP Attorneys at Law

SENT VIA EMAIL

April 22, 2013

Delta Stewardship Council

980 9" Street, Suite 1500

Sacramento, California 95814
Modifiedrulemakingprocess.comments@deltacouncil.ca.gov

Re: Recirculated Office of Administrative Law Requlatory Package

Dear Council Members:

The San Joaquin Tributaries Authority (“SJTA”) appreciates the opportunity to comment on the
recirculated regulatory package (“Regulations”) prepared for the Office of Administrative Law
(“OAL”). While the Regulations have improved since the Delta Stewardship Council (“DSC”) first
released them for public comment, a few issues persist which render the Regulations deficient and
unlawful pursuant to the Administrative Procedure Act (“APA”).

Background

The DSC issued a Notice of Proposed Rulemaking (“Notice”) on November 16, 2012. The SJITA
provided comments on the Notice in a letter dated January 14, 2013. Since the Notice, the DSC made
significant revisions to the Notice and issued a Notice of Availability of Modified Regulatory Text and
Availability of Additional Documents (“Modified Notice”). The Modified Notice included revisions to
the Cost Analysis for Proposed Delta Plan Regulations (“Revised Cost Analysis”). To the extent the
SJTA’s comments were not addressed by the Modified Notice, the SJITA incorporates its previous
comments by reference and requests the DSC further revise the Modified Notice accordingly. In
addition, the SJTA provides the following comments on the Regulations and Revised Cost Analysis.

Regulations
California Government Code section 11349.1 provides standards for regulations which include
necessity, authority, clarity, consistency, reference, and non-duplication. (Gov. Code, 811349.1(a)(1) —
(6).) Several proposed regulations do not meet these standards. Specifically, the proposed regulations
repeatedly do not meet the ‘“authority, “clarity” and “consistency” standards. (Gov. Code,
811349.1(a)(2), (3), and (4), respectively.)

Clarity “means written or displayed so that the meaning of regulations will be easily understood by
those persons directly affected by them” (Gov. Code, § 11349(c).) Regulations are presumed not to
comply with the clarity standard if: (1) the regulation can be reasonably and logically interpreted to
have more than one meaning; (2) the language conflicts with the agency’s description of the effect of
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the regulation; (3) the regulation uses incorrect language including, but not limited to, incorrect
grammar, spelling or punctuation; or (4) the regulation does not present information in a format that is
readily understandable by directly affected persons. (1 CCR § 16(a).)

Consistency “means being in harmony with, and not in conflict with or contradictory to, existing
statutes, court decisions, or other provisions of law.” (Gov. Code, § 11349(d).) Authority “means the
provision of law which permits or obligates the agency to adopt, amend, or repeal a regulation.” (Gov.
Code, § 11349(b).)

Article 1, Section 5001: Definitions

Article 1, section 5001 defines many terms which do not comply with the clarity standard; the DSC
must therefore clarify these definitions before adopting the Regulations.

a) Section 5001(k): Delta

The Regulations define Delta as that which is “defined in Section 12220 of the Public Resources
Code.” Section 12220 of the Public Resources Code includes definitions for the California Forest
Legacy Program Act of 2007; nowhere does it define “Delta.” Therefore, section 5001(k) of the
Regulations does not meet the APA clarity standard because it uses incorrect language and is not easily
understood by directly affected persons. (Gov. Code, § 11349(c), 1 CCR § 16(a)(2) and (5).)

b) Section 5001(v): Non-native Invasive Species
Section 5001(v) includes several requirements for non-native invasive species that are unnecessary,
such as “rapid” reproduction and “threatening” to native species. The definition should be much more
straightforward and include all species not native to the Delta estuary and introduced into the system
by human placement and other non-natural means.

c) Section 5001(y): Proposed Action

The Regulations are not necessary, unclear and duplicative, thereby violating the APA regulatory
standards. (Gov. Code, § 11349.1(a)(1), (3) and (6).)

The record does not contain substantial evidence which reflects a need for “proposed action” to have
its own regulatory definition. (Gov. Code, § 11349(a).) Therefore, a separate definition for a “proposed
action” is not necessary under the APA.

Further, this regulation is duplicative because it serves the same purpose as another regulation. (Gov.
Code, § 11349(f).) The definition of a proposed action has the same “screening criteria” as a covered
action and both actions are subject to compliance with the Regulations. The Regulations offer no
distinction between the definitions of a proposed action and a covered action, defined in section
5001(j). Therefore, separately providing proposed action with its own regulatory definition violates the
APA requirement that regulations are non-duplicative. (Gov. Code, § 11349.1(a)(6).)

Additionally, duplicating the covered action definition also renders the definition of a proposed action
unclear and in violation of the APA clarity standard. This clarity issue did not exist in the original
regulatory package the DSC released. There, a proposed action was defined as an action that met only
the first four of the covered action screening criteria, but not the fifth. This was non-duplicative and
offered more clarity as required by the APA standards.
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d) Section 5001(bb): Restoration or Restoring

Section 5001(bb) states that restoration actions may include “restoring more natural Delta flows.” This
conflicts with language in the Delta Plan. The Delta Plan defines natural flow as that which occurred
before 1849 in a pattern shaped by the natural topography of creeks, rivers, natural levees, and valley
floodplains. The Delta Plan further states that because these topographical landscape patterns “will
largely not be returned to their former state,” restoring natural flows is impossible. (Delta Plan (Nov.
2012), at 141.) Instead, the Delta Plan correctly references the concept of functional flow throughout
the Plan. The language in the regulatory definition of Section 5001(bb) conflicts with the Delta Plan
and therefore violates the APA clarity standard because the regulation is not easily understood by the
persons it directly affects. (Gov. Code, § 11349(c).) The DSC should change the language to
“functional flow” to remain consistent with the Delta Plan.

e) Section 5001(dd)(3): Exemption of Temporary Water Transfers.

The Regulations exempt certain categories of projects from a determination of “significant impact” for
the purpose of meeting the definition of a covered action. Included in those exemptions are temporary
water transfers of up to one year. (Regulations, § 5001(dd)(3).) However, this exemption is scheduled
to terminate as of January 1, 2017, unless the DSC extends the exemption prior to that date.

The exemption should not be allowed to sunset. The proposed sunset provision creates uncertainty for
transferors who have an immediate need to undertake temporary transfers. Also, the sunset provision is
inconsistent with the Legislature’s determination that such transfers should be exempt from CEQA
since the Water Code provides the State Water Board with the opportunity to protect against injury to
the environment and other legal water users. (Water Code, § 1725, 1729.)

Allowing the sunset provision would create uncertainty and contradict other Regulations. (Gov. Code,
8 11349(c) and (d).) The exemption that follows the temporary transfer exemption states that “other
projects exempted from CEQA” would also be exempt from DSC regulation. (Regulations, §
5001(dd)(4).) Short-term transfers are projects exempt from CEQA. (See, e.g., 14 CCR 88§
15061(b)(3), 15269, and 15300, et seq.) Therefore, the repeal of the exemption under section
5001(dd)(3) would directly contradict section 5001(dd)(4). (Gov. Code, § 11349(c).) In addition, the
repeal of the exemption under section 5001(dd)(3) is contrary to public policy, as declared by Water
Code section 475. (Gov. Code, § 11349.1(a)(4).)

Article 2, Certifications of Consistency

As drafted, the Regulations modified Article 2, Certifications of Consistency, as section “50024.” This
is likely a clerical error and must be corrected.

Article 3, Consistency with the Requlatory Policies Contained in the Delta Plan

a) Section 5003: Reduce Reliance on the Delta through Improved Regional Water Self-Reliance
Section 5003 goes beyond the authority of the DSC and Water Code section 85302, which limits the
geographic scope for projects and programs identified in the Delta Plan to the legal Delta. (Gov. Code,
§ 11349.1(a)(2); Water Code, § 85302(b).) While section 85302(b) allows for recommendations
outside of the Delta, it is unambiguous that the Delta Plan’s regulatory focus must remain on the legal
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Delta. Section 5003 goes beyond the authority allowed by the legislature because it attempts to
regulate water used throughout the entire Delta watershed, which extends beyond the statutory Delta
and boundaries of the DSC authority. This over-regulatory action is unlawful and must be revised.

While too broad geographically, section 5003 is too narrow regarding water use within the Delta.
Section 5003 only applies to “water suppliers.” Regulation section 5001(ii) defines “water suppliers”
as including agricultural water users that provide water to 10,000 or more irrigated acres. Thus, this
regulation does not apply to most agricultural water users in the Delta who provide water to less than
10,000 acres of irrigated acres. This exemption means that most Delta water users are not required to
reduce their reliance on Delta water and improve regional self-sufficiency — two foundational elements
of the Delta Plan. This acreage threshold is too narrow and renders section 5003 virtually meaningless.
Section 5003 must be amended to apply to all water users in the legal Delta.

Additionally, section 5003(c)(1)(C) is contrary to the statutory language of SB X7 7 regarding regional
water supply reliability. SB X7 7 “does not require a reduction in the total water used in the
agricultural or urban sectors.” (Water Code, 8§ 10608.8(c) [emphasis added].) In contrast, section
5003 specifically states that reduced reliance is achieved only when a water supplier demonstrates a
“reduction in the amount [or percentage] of water used ... from the Delta watershed.” The compliance
required by section 5003 is directly inapposite to SB X7 7, which expressly states that it “does not
require a reduction in the total water used.” Therefore, as currently drafted, section 5003 is
contradictory to existing law and fails to meet the APA consistency standard. (Gov. Code, 8§
11349.1(a)(4) and 11349(d).)

Further, section 5003 threatens to violate the rules of water right priority by requiring senior upstream
water users to curtail diversions for the benefit of junior downstream users. This is contrary to existing
statutory and case law which governs water use and priority in the State of California. (Gov. Code, 8§
11349.1(a)(4) and 11349(d) [“‘Consistency’ means being in harmony with, and not in conflict with or
contradictory to, existing statutes, court decisions, or other provisions of law.”].)

To the extent section 5003 intends to implement SB X7 7, it fails to meet the “reference” standard
because it does not cite to the statutes which arose from SB X7 7. (Gov. Code, 8§88 11349, 11349.1(5).)
The DSC approved the change that former proposed regulatory language be included as language in
the narrative of the Delta Plan. That language states that the intent of this regulatory language is to
“reduce reliance on the Delta by complying with the statutory requirements of SB X7 7.” The
regulation must cite the SB X7 7 statutes from which this regulatory language arose and intends to
comply with.

Section 5003(b) goes beyond the DSC authority because it states it applies to “proposed actions.”
(Gov. Code, § 11349.1(a)(2).) The DSC authority is limited to regulate covered actions; therefore the
regulation of “proposed actions” goes beyond DSC authority. (Water Code, 8§ 85022, 85210; see also
Delta Plan (2012), at 5 and 50.) The Delta Plan must be amended to limit regulatory action to covered
actions.

b) Section 5005: Update Delta Flow Objectives

Section 5005 has been greatly improved; the SJITA supports the deletion of proposed deadlines for the
State Water Resources Control Board flow objective review process. However, section 5005 states
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that, when adopted, the DSC will use the State Water Board’s flow objectives to determine consistency
with the Delta Plan. This determination is premature. If the State Water Board adopts objectives that
do not comply with the Delta Plan or frustrate the achievement of the co-equal goals, such objectives
should not be incorporated into the Delta Plan. Thus, the DSC must wait until the State Water Board
adopts water quality objectives and review the adopted objectives before determining that the
objectives shall be used to determine consistency with the Delta Plan.

Revised Cost Analysis For Proposed Delta Plan Regulations

The Modified Notice states the DSC has already provided the Economic and Fiscal Impact Statement
to the Department of Finance. This provision is premature. The DSC must provide the public with the
opportunity to review and comment on the modified Economic and Fiscal Impact Statement before
finalizing and sending it to the Department of Finance. (Gov. Code, § 11347.1(d).)

The Revised Cost Analysis underestimates the cost of implementing the Delta Plan policies.
Specifically, section 5003(c)(1) would require significant implementation costs, such as planning for a
measurable reduction in the amount or percentage of water used from the Delta watershed through
Urban or Agricultural Water Management Plans. The Revised Cost Analysis estimates these planning
measures would cost approximately $2,000. (Revised Cost Analysis, at 15.) This estimate drastically
underestimates the costs of planning required to implement section 5003. For example, the analysis to
determine which measures may result in reduction in reliance upon the Delta and which measures are
economically feasible will include hydrologic modeling, economic modeling, and multiple planning
efforts, which will cost much more than $2,000. Further, section 5003 may require significant costs
associated with water rights hearings because the language of 5003(c)(1) may result in upstream senior
water right holders litigating the reallocation of water rights to junior water users. The Revised Cost
Analysis must be revised to appropriately estimate these costs.

The Revised Cost Analysis also states that proposed regulation 5005 “suggests deadlines for the [State
Water Board] to update the Bay-Delta Water Quality Control Plan objectives.” (Revised Cost
Analysis, at 15.) This is incorrect. The revised language no longer sets forth deadlines for the State
Water Board’s revision of water quality objectives. Also, as noted above, because the State Water
Board has not yet adopted new objectives, the DSC must wait until the State Water Board acts to
review the action taken before it can determine whether it is appropriate to incorporate such action into
the Delta Plan. The Revised Cost Analysis must be revised to make these corrections.

Very truly yours,
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AUDREY K. PATTERSON

AP/tb
cc: San Joaquin Tributaries Authority



