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Submitted electronically to: RulemakingProcessComment@deltacouncil.ca.gov

SUBJECT: Rulemaking Package, Delta Plan
Dear Chairman Isenberg and Council Members:

The Sacramento Regional County Sanitation District (SRCSD) appreciates the
opportunity to review and submit the following comments on the Delta
Stewardship Council’s (Council) Rulemaking Package submitted to the Office
of Administrative Law on November 16, 2012. We have actively participated in
the Final Draft Delta Plan (Delta Plan) development by attending meetings,
reviewing and commenting on documents, and meeting with Council members
and Council staff. This participation in the development of the Delta Plan has
provided us with a wide knowledge base to evaluate the entire Rulemaking
Package.

Background

California’s Administrative Procedure Act (APA) provides, among other things,
that the California Office of Administrative Law (OAL) must review all
regulations adopted and proposed for publication for compliance with the APA.
(Gov. Code § 11349.1.) In doing so, the OAL is directed to use the following
standards in its review: necessity, authority, clarity, consistency, reference, and
non duplication. (Gov. Code § 11349.1(a).)

The Policies contained in the Delta Plan, that constitute the “regulations”
contained in the Regulatory Package being submitted to OAL for approval, fail
to satisfy the standards set forth in the APA. As a general matter, the proposed
regulations include a significant amount of unnecessary narrative language and
statements of policy that make it difficult for the potentially regulated entities to
discern precisely what is required of them.
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Specific Comments on Proposed Regulations

Section 5001(d) — Definition of “best available science. "The definition of “best available science” is
overly restrictive and inconsistent with Appendix 1A in that it requires best available science to have
“all” of the attributes listed in subparagraphs (d)(1)-(3). Very little available science will have all of
these attributes, though they should. Appendix 1A acknowledges that “There are several sources of
scientific information and tradeoffs associated with each” and that although “peer-reviewed
publications” are the “most desirable,” there are other sources of scientific information that may
qualify as best available, including “science expert opinion” and “traditional knowledge.” The
inclusion of subparagraphs (d)(1)-(3), which summarize some of the information found in the
appendix, but are not consistent with the appendix, make it difficult for the reader and the regulated
community directly affected by the proposed regulations to understand the scope and nature of the
requirements. As an example, subparagraph (d) (3) (F) would require the science to be peer reviewed
in order to be considered “best available science.” That concept is not consistent with the language
or intent of Appendix 1A.

Section 5003 — Covered Action Defined

Covered Action is already specifically defined in Water Code section 85057.5. It is not clear why the
proposed regulation repeats, verbatim, portions of Water Code section 85057.5 and changes and adds
other language. In this regard, Section 5003 fails the Clarity, Nonduplication, and Necessity
standards of the APA. Instead of attempting to redefine “Covered Action,” the regulations, if
anything, should simply define terms contained within the statutory definition. Additional confusion
arises from phrases and words like “unusual circumstances” contained in Section 5003(b)(2)(D), and
the narrative examples provided in Section 5003(b)(2)(D)(i) and (ii).

In addition, Section 5003 conflicts with those provisions of the Public Resources Code governing
projects that are exempt from CEQA (Pub. Res. Code §821080 et seq.). Water Code section 85075.5
uses CEQA’s definition of “project,” yet the regulations purport to only incorporate some of the
CEQA exemptions. The conflict it creates is that various projects are exempt from CEQA (require no
environmental review) and, by making them subject to the Council’s “consistency” determinations,
those projects that should be exempt from environmental (CEQA) review will nonetheless have to
undergo significant environmental review in the context of consistency with the Delta Plan. This at
least appears to be a consequence of using CEQA’s project definition but only including a limited
number of CEQA’s exemptions. The regulations should more clearly delineate what will be subject

to environmental review, and the Council should explain why not all CEQA exemptions are included.
Section 5004 — Certifications of Consistency

Subdivision (a) is narrative and appears unnecessary. Subdivision (b) is unclear. It provides, among
other things, that “[c]overed actions must be consistent with the coequal goals, as well as with each of
the regulatory policies contained in Article 3 implicated by the covered action.” First, it is not clear
how, if at all, the “regulatory policies” contained in the Delta Plan are different from the “coequal
goals.” Presumably, the Delta Plan’s regulatory scheme is in furtherance of the coequal goals. Water
Code section 85225 provides that a written certification of consistency must include detailed findings
as to whether the covered action is consistent with the Delta Plan. The regulation is confusing
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because a local agency cannot determine whether consistency with the Delta Plan is also consistent
with the coequal goals. This provision suggests that a covered action could be consistent with the
Delta Plan but be inconsistent with the coequal goals.

Subdivision (b) (4) provides mandatory language regarding adaptive management related to
ecosystem restoration and “water management covered actions.” However, it is unclear what is
meant by “water management covered actions.” Subdivision (b) (4) also provides that these actions
must “include adequate provisions, appropriate to the scope of the covered actions, to assure
continued implementation of adaptive management.” The regulations, however, do not explain what
“adequate provisions” are; explain what is meant by “appropriate to the scope of the covered
actions,” or what is needed to “assure” continued implementation. Local agencies cannot be left to
guess precisely what needs to be included in Certifications of Consistency. As such, Section 5004
fails to comply with the Necessity and Clarity standards contained in the APA.

Section 5007 — Update Delta Flow Objectives

Section 5007, subdivision (a), provides a “recommendation” to the SWRCB that it “should update the
Bay-Delta Water Quality Control Plan objectives” within certain time frames. Subdivision (a) is
unnecessary, as it simply provides a suggestion to another State agency. Subdivision (d) provides
that certain policies cover “a proposed action that could affect flow in the Delta.” It is unclear,
however, what is meant by “could affect flow.” For example, the construction of a bridge abutment
“could affect flow.” The construction of a dam could also “affect flow,” as could the diversion or
discharge of water. Itis entirely unclear what this regulation is intended on impacting. Itis also
unclear whether this regulation seeks to regulate activities that affect the timing, magnitude, quality,
or frequency of flow. Section 5007 does not comply with the Clarity or Necessity standards in the
APA.

Comments on Cost Analysis for Proposed Regulations

The Council has prepared a Cost Analysis as required by Government Code sections 11346.3 and
11346.5. The Cost Analysis, however, appears to suffer from substantial deficiencies.

First, the discussion regarding the ability of local agencies to “recover costs” associated with the
implementation of the Delta Plan is wrong and out of date. In this regard, the Cost Analysis relies on
the case of California Farm Bureau Federation v. State Water Resources Control Board (2011) 51
Cal.4th 421, to suggest that “regulatory fees” can simply be imposed to recover costs. This case,
however, is based on the law prior to the passage of Proposition 26 — a proposition that further
restricted the ability of state and local agencies to raise revenue and recover certain costs. (See
California Farm Bureau Federation v. State Water Resources Control Board (2011) 51 Cal.4th 421,
428 (fn.2) [“[o]n November 2, 2010, the voters approved Proposition 26, which requires a two-thirds
supermajority vote of the Legislature to pass certain fees. None of the parties have asserted that the
law enacted by Proposition 26 applies to this case].) The Cost Analysis, to be accurate and
informative, should consider the ability to local agencies to recover costs in light of Proposition 26.

Moreover, the Cost Analysis assumes that most of the regulatory components of the Delta Plan will
have no costs associated with implementation. This is somewhat surprising, given the Cost Analysis
recognizes that “the Delta Plan policies will become regulations that all State and local agencies, as
they are identified within each policy, must observe.” (Cost Analysis, p.12.) Yet, the Cost Analysis
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argues that Section 5005 “does not mandate substantial new costs on water suppliers” because those
water suppliers are already subject to the water management planning and implementation of existing
laws set forth in Section 5005. For Section 5006, the Cost Analysis states that this provision simply
provides that contracting “will follow [already] established procedures” and therefore “imposes no
new costs to state or local agencies or on private entities.” (Cost Analysis, p.14.) For Section 5007,
the Cost Analysis states that “no mandates are made” through the proposed regulation and, therefore,
there are no additional costs on any state or local agencies or on private entities. (Cost Analysis,
p.14.) The discussion of Section 5008 is remarkably similar, explaining that Section 5008 “does not
mandate any additional habitat restoration actions nor is it likely to significantly alter future
restoration plans” and therefore “imposes no new costs.” (Cost Analysis, Page 14.)

The same is true for Section 5010 (policy only requires consideration of alternatives and therefore is
not anticipated to impose additional costs); Section 5011 (policy would already be covered by
required CEQA mitigation and therefore imposes no new costs); Section 5012 (policy imposes no
direct costs); Section 5013 (“[t]his policy does not differ significantly from existing conditions”); and
Section 5014 (recognizes existing efforts underway and claims no additional costs).

The analysis used in the Cost Analysis appears to contradict the Delta Plan, the Proposed
Regulations, and the Initial Statement of Reasons supporting the regulations. The Initial Statement of
Reasons argues that “[t]he adoption of these regulatory policies is necessary to carry out the
legislative requirement that the Council adopt a legally enforceable long-term management plan for
the Delta” and “are necessary to carry out the legislative intent of achieving the coequal goals and
objections specified” in the Water Code. (Initial Statement of Reasons, p.1) The Cost Analysis,
however, argues that the Regulations impose no additional costs on anyone, in part, because existing
law already imposes the same mandates contained in the Regulations. The Council cannot have it
both ways. Either the proposed regulations are indeed necessary to effectuate the legislation — and
the associated costs are attributable to the regulations — or, as argued in the Cost Analysis, they are
not necessary.

Conclusion

The Proposed Regulations fail to meet the standards set forth in the APA for clarity, nonduplication,
and necessity and must therefore be revised. The cost analysis must be redone to reflect the actual
costs that will flow from the implementation of the Delta Plan. If you have any questions, please
contact me at (916) 876-6092 or mitchellt@sacsewer.com or Linda Dorn at 916-876-6030 or
dornl@sacsewer.com.

Sincerely,

e S mppebl

Terrie L. Mitchell
Manager, Legislative and Regulatory Affairs

cc: Stan Dean, SRCSD District Engineer
Prabhakar Somavarapu, Director of Policy and Planning
Linda Dorn, Environmental Program Manager



