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RE: Recirculated Draft Delta Plan Environmental Impact Report, November 2012 [SCH
#2010122028]

Dear Chairman Isenberg and Council Members:

The San Luis & Delta-Mendota Water Authority and State Water Contractors
(collectively, the “Public Water Agencies”)" write on their own behalf and on behalf of their
member agencies to express continuing significant concerns with the Delta Plan Draft
Environmental Impact Report as recirculated in November 2012 (“RDEIR”). The RDEIR does
not address the deficiencies under the California Environmental Quality Act (“CEQA”)
identified in detail in the Public Water Agencies’ prior letter regarding the Delta Plan Draft
Program Environmental Impact Report, dated February 2, 2012 (“DEIR”). Those comments
remain valid and relevant, and the Public Water Agencies incorporate them by reference as if set
forth fully herein. Additionally, although the Delta Stewardship Council (“Council”) requested
that comments be limited to the RDEIR, CEQA does not prohibit the public from submitting
comments on the DEIR, especially when the RDEIR incorporates so much of the DEIR. Thus,
the following general comments, and the additional specific comments presented in the
Attachment 2, incorporated herein by this reference, address deficiencies in both the DEIR and
the RDEIR (collectively referred to as the “EIR”).

The RDEIR is legally deficient for the following reasons:

. The RDEIR does not identify or analyze the environmental impacts that would result
from implementation of the proposed project. Further, the RDEIR does not adequately

! Descriptions of the San Luis & Delta-Mendota Water Authority and State Water Contractors are provided in
Attachment 1 hereto.
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address issues of the Council’s authority, and lack thereof, to implement the proposed
project. The RDEIR perpetuates and compounds the fundamental defects identified in
the Draft Program EIR.

Under CEQA, an environmental impact report must be prepared with a sufficient degree
of analysis to provide decision makers with information that enables them to intelligently
account for a proposed project’s environmental consequences. (CEQA Guidelines, §
15151.) The document’s conclusions must be supported by substantial evidence (i.e.,
facts and analysis). (Laurel Heights Improvement Ass’n v. Regents of University of
California (1988) 47 Cal.3d 376.) Despite these standards, the RDEIR contains virtually
no analysis of the environmental impacts of the proposed project and little or no
substantial evidence to support most of the conclusions presented therein. Rather the
RDEIR does not adequately support conclusions as to the significance of impacts in the
RDEIR.

The format of the RDEIR, like that of the DEIR, is extremely redundant. For each
resource area, the narrative in the RDEIR says essentially the same thing using the same
language — resulting in the excessive length of the document.

In addition to being unsupported by facts or analysis, the RDEIR’s conclusions are
conflicting and inconsistent. Throughout most of the RDEIR, the conclusions indicate
that because future projects are mostly unknown, impacts could be “significant.” At the
same time, for each of these conclusions the RDEIR also states that due to the imposition
of non-specific mitigation measures, the impacts also could be “not-significant.” This
dichotomy of possible conclusions does not satisfy the Council’s CEQA duties to prepare
meaningful impact analyses and identify enforceable mitigation measures.

Many of the mitigation measures presented in the RDEIR are inadequate either because
they do not constitute mitigation as defined under CEQA, are vague and uncertain, or are
improperly deferred to future environmental documents without any performance
standards or specific criteria to ensure effectiveness and enforceability. Additionally,
many of the measures are so generic that they would apply to virtually any type of
project. Overall, the document is far too general to enable decision-makers to make
required CEQA findings as to whether particular mitigation measures would be effective,
much less whether they would be feasible. The legal sufficiency of the mitigation
measures is further in question because the language in them is repetitive — containing the
exact same language irrespective of impact or resource area affected.

. The RDEIR creates further confusion regarding the elements of the proposed project and
fails to address critical issues concerning the project description, project objectives, and a
reasonable range of alternatives, among others. In this manner, the RDEIR does not
satisfy CEQA’s core policy of informed public involvement and decision-making.?

2 This comment letter and the attached specific comments refer to “proposed project,” “original Proposed Project,”
and “Revised Project.” As a result of the noted error, those terms may be used interchangeably at times.
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In the RDEIR, the “Revised Project” is presented as a new alternative that
apparently is the Council’s preferred proposal. The “Revised Project” thus
appears to be the actual project for purposes of CEQA. Yet the document
continues to refer to the original proposal as the “Proposed Project”.
Characterization of the “Revised Project” as an alternative creates unnecessary
confusion that compounds the concerns of clarity, accuracy and sufficiency, and
stability of the project description identified in our previous comments.

The emphasis of the RDEIR is purportedly to illustrate the differences between
the “Revised Project” and the “Proposed Project,” yet the DEIR’s and RDEIR’s
limited environmental analysis results in an inability to meaningfully compare
these two iterations of the project. The qualitative “greater than” or “less than”
comparisons in the RDEIR do not constitute the meaningful evaluation of
alternatives CEQA requires. (Kings County Farm Bureau v. City of Hanford
(1990) 221 Cal.App.3d 692.)

The RDEIR continues to support a proposed project that would impede, rather than
promote, achievement of the coequal goals. Illustrative of this deficiency is that through
its administrative procedures related to review of covered actions the Council seeks to
require that even projects undertaken pursuant to the BDCP must comply with Delta Plan
certification requirements. Using simple logic, if the BDCP is incorporated into the Delta
Plan, as the Legislature has directed, then by definition all of its actions are consistent
with the Delta Plan of which they are a part. This is not a question necessitating review
and would lead to unnecessary administrative process and could lead to unnecessary
litigation.

Because of the deficiencies identified in this letter, the attachment, and in the Public
Water Agencies’ February 2012 comment letter, the RDEIR does not satisfy CEQA’s
requirements. Accordingly, the Council should not certify the EIR. However, if it does,
the Council must first revise the EIR to make it legally compliant with CEQA. Such
revisions would constitute new information of substantial importance under CEQA and
thus require recirculation before the Council considers certification of a subsequent,
legally sufficient document. (State CEQA Guidelines, § 15088.5.)

Thank you for the opportunity to submit these additional comments.

Sincerely,

PARIAN, 'g Qﬂ&u
Daniel G. Nelson Terry L. Erlewine
Executive Director General Manager

San Luis & Delta-Mendota Water Authority State Water Contractors



ATTACHMENT 1

The SWC represents 27 public agencies that contract with the State of California for water from
the State Water Project (SWP). These agencies are each organized under California law and
provide water supplies to nearly 25 million Californians and 750,000 acres of prime farmland
from Napa County to San Diego and points between.

The SLDMWA, which was formed in 1992 as a joint powers authority, consists of 29 member
agencies, 27 of which contract with the United States Department of the Interior, Bureau of
Reclamation (Reclamation), for supply of water from the federal Central Valley Project (CVP).
The Authority’s member agencies hold contracts with Reclamation for the delivery of
approximately 3.3 million acre-feet of CVP water. CVP water provided to the Authority’s
member agencies supports approximately 1.2 million acres of agricultural land, as well as more
than 100,000 acres of managed wetlands, private and public, in California’s Central Valley. The
Authority’s member agencies also use CVP water to serve more than 1 million people in the
Silicon Valley and the Central Valley.

San Luis & Delta-Mendota
Water Authority Member Agencies:

Banta-Carbona Irrigation District
Broadview Water District

Byron Bethany Irrigation District (CVPSA)
Central California Irrigation District
City of Tracy

Del Puerto Water District

Eagle Field Water District

Firebaugh Canal Water District

Fresno Slough Water District

Grassland Water District

Henry Miller Reclamation District #2131
James Irrigation District

Laguna Water District

Mercey Springs Water District

Oro Loma Water District

Pacheco Water District

Pajaro Valley Water Management Agency
Panoche Water District

Patterson Irrigation District

Pleasant Valley Water District
Reclamation District 1606

San Benito County Water District

San Luis Water District

Santa Clara Valley Water District
Tranquility Irrigation District

Turner Island Water District

West Side Irrigation District

West Stanislaus Irrigation District
Westlands Water District

State Water Contractors
Member Agencies:

Alameda County Flood Control and Water
Conservation District Zone 7

Alameda County Water District
Antelope Valley-East Kern Water Agency
Casitas Municipal Water District

Castaic Lake Water Agency

Central Coast Water Authority

City of Yuba City

Coachella Valley Water District

County of Kings

Crestline-Lake Arrowhead Water Agency
Desert Water Agency

Dudley Ridge Water District
Empire-West Side Irrigation District

Kern County Water Agency

Littlerock Creek Irrigation District
Metropolitan Water District of Southern
California

Mojave Water Agency

Napa County Flood Control and Water
Conservation District

Oak Flat Water District

Palmdale Water District

San Bernardino Valley Municipal Water
District

San Gabriel Valley Municipal Water District
San Gorgonio Pass Water Agency

San Luis Obispo County Flood Control and
Water Conservation District

Santa Clara Valley Water District

Solano County Water Agency

Tulare Lake Basin Water Storage District
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ATTACHMENT 2

THE PUBLIC WATER AGENCIES’ SPECIFIC CONCERNS WITH THE DELTA PLAN
RECIRCULATED AND DRAFT PROGRAM EIR

A. Project Description Deficiencies.!

An accurate, stable and finite project description is the sine qua non of CEQA. (County
of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 193.) It allows the lead agency to
identify the proper environmental baseline, to evaluate the no-project alternative, to develop a
range of reasonable and viable alternatives, to consider mitigation measures, and to balance a
project’s benefits against its environmental costs. (Id., pp. 192-93.) The Project description
provided in the EIR does not meet CEQA’s requirements for several reasons.

1. The Project Description Fails to Identify and Disclose Replacement Water
Sources, Precluding Any Meaningful Analysis of Foreseeable Environmental
Impacts.

First and foremost, the EIR states that the Delta Plan will result in an overall decrease of
water conveyed through the Delta (often referred to as “exported” from the Delta). (E.g., DEIR
p. 2A-67 [The Plan asserts it would reduce water exports as compared to the current, “no
project” conditions].) Second, the EIR concludes that, even though the Delta Plan will result in
less water conveyed through the Delta, the total amount of water supplied to end users will
remain the same because agencies other than the Council will offset the reduced supply
conveyed through the Delta through increased groundwater use, development of desalination
plants, development of recycled water facilities, and increased water transfers. However,
although the EIR recognizes that these actions to offset the impacts of the Delta Plan are
foreseeable impacts of the proposed project and all alternatives (except the No Project
Alternative), there is no analysis of whether each of these actions is feasible, the amount of water
these actions will need to produce to offset the impacts of the proposed project, or the
environmental impacts of each action. Indeed, if such analysis were undertaken, the EIR would
reflect that in many, if not most, areas, local supplies are utilized, and, in a few areas, have been
over-utilized, sometimes resulting in groundwater overdraft. If the Council cannot quantify and
analyze the amount of water affected, including the amount of local supplies that will need to be
developed, where those supplies will likely come from, and the environmental impacts of
developing and utilizing those supplies, then the Council’s CEQA significance conclusions
cannot be supported by substantial evidence. The Council’s conclusions regarding impacts
amount to little more than a speculative guess. (See State CEQA Guidelines, § 15384
[substantial evidence includes facts, but not speculation or unsubstantiated opinion].)

! In addition to the errors presented in this letter, the project description fails because the proposed project is
unlawful. (See Appendix, which includes comments on the drafts of the Delta Plan and on the regulations the
Council has proposed for adoption, all of which are incorporated herein by this reference.)
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2. All Alternatives Focus on Decreasing Water Exports Without Analysis of
Jurisdiction or Impacts of Increased Reliance on Local Supplies.

The type of alternatives analyzed do not constitute a reasonable range of alternatives as
required by CEQA (see State CEQA Guidelines, 8 15126.6(a)), because they all focus on
decreasing the quantity of water conveyed through the Delta without considering the Council’s
jurisdiction over management of that water or the Council’s desired impacts of increased reliance
on local supplies. This is problematic. For example, groundwater wells will not be an adequate
replacement for water otherwise conveyed through the Delta since, as the EIR acknowledges,
some areas that receive water conveyed through the Delta and utilize groundwater are in a state
of overdraft and currently rely heavily on the water conveyed through the Delta to prevent the
worsening of this overdraft. (See, e.g., DEIR pp. 2A-16, 3-29 to 3-31, 3-34, 3-37, 3-41, 3-44, 3-
56, etc.; other pages fail to disclose the status of the relevant groundwater basins, see p. 3-58)
The EIR recognizes this, and that surface water is needed to recharge existing wells, and yet, in
direct contradiction, continues to claim establishing additional groundwater wells will help
achieve a more secure water supply for California. In addition, in coastal areas where
desalination could be considered, those plants take years—often, decades—to plan and develop.
(See DEIR p. 3-49, noting that Marin Municipal Water District has been investigating
desalination since the 1990s, with no resulting facilities, p. 3-74, noting that there are enormous
obstacles to large-scale desalination, due to difficulties with land acquisition, treatment,
operational costs, environmental review and permitting processes involving more than 20 local,
state, and federal agencies, and that of all of the proposed desalination plants, only a single one
has actually progressed to the construction phase, more than five years after the EIR was released
[p. 4-61], and will only deliver 56,000 acre-feet once fully completed and operational). All of
this, and additional realities and feasibility limitations of water management, directly contradicts
the EIR’s unsupported conclusion that sufficient, feasible replacement water sources exist.

3. The EIR Does Not Analyze Foreseeable Impacts of Replacement Sources.

The EIR does not analyze how many replacement sources of water would be required and
the environmental impacts of developing those different types of replacement sources. For
example, accepting for the sake of argument that the Council actually had the ability to reduce
the quantity of water conveyed through the Delta, as discussed in the EIR, if the EIR anticipates
the use of desalination plants as a replacement source, the EIR must analyze how many
desalination plants would be required to replace the loss of supply; the time required to design,
permit and construct such plants; and the energy requirements of desalination plants.
Alternatively, if the EIR anticipates the use of local groundwater as a replacement supply, the
EIR must analyze the number of wells required, the impacts of additional pumping on
groundwater basins, including those already overdrafted, and the potential for subsidence and
other relevant impacts. Similarly, the EIR’s reliance on water transfers must be supported by a
complete analysis of the amount of water available for transfer, and identify the areas water
would be available for transfer from. (See Vineyard Area Citizens for Responsible Growth, Inc.
v. City of Rancho Cordova (2007) 40 Cal.4th 412, 440-41.)

Where the EIR anticipates the use of recycled water in place of State Water Project
(SWP) / Central Valley Project (CVP) water, CEQA requires that the EIR analyze the
environmental impacts of doing so. In violation of CEQA, these foreseeable impacts that would
directly and indirectly result from the imposition of the proposed Water Resources Policy 1 (WR



-3-

P1), notwithstanding the Council’s lack of authority to enforce it, are not disclosed in the EIR.
Desalination, additional groundwater resources, and the other replacement sources the EIR
identifies are available only in limited amounts and areas.

While recycled water facilities are a potential future source of water for some locales,
many areas already recycle significant amount of wastewater. (See DEIR p. 3-74.) In addition,
at this time, recycled water facilities often do not produce large amounts of potable water, and,
because it is often high in salt content, the resulting recycled water has limited utility. Such
recycled water may not be usable for drinking water, but may be limited in use to irrigation
where purple pipes or other similar infrastructure is available, or for groundwater recharge.
However, even these uses may be threatened without adequate amounts of imported water for
blending, since water with higher salt content may need to be blended with higher quality water
to allow its most beneficial use. Recycled water, much groundwater, and some other alternative
sources (i.e., Colorado River water) may not be available to recharge groundwater (without
blending with higher quality water) if the recycled water is too high in salts. (See, e.g., DEIR p.
3-63 ["Groundwater quality is degraded through increased salinity and other constituents...the
use of imported Colorado River water with higher salinities has resulted in degradation of
groundwater quality in much of Southern California."].) None of these issues are disclosed or
analyzed in the EIR, in violation of CEQA. While the EIR states that (unidentified) Urban Water
Management Plans describe the existing use of recycled water and identify the potential for
increased use by 2020, there is no incorporation by reference of these documents or analysis of
their contents, so the feasibility or amount of these is unknown. In addition, the EIR states that
the State Water Resources Control Board mandates the increased use of recycled wastewater by
200,000 AFY by 2020 (DEIR p. 2A-21), so such increase would not be as a result of the
proposed project, but would properly be part of the baseline or No Project alternative.

4. The Vague Project Description Fails to Disclose the Timeline or Detail
Necessary for Future Modifications.

Even if the Council had the authority to curtail water exports as it asserts through WR P1,
the EIR improperly fails to disclose as part of the Project description, or anywhere in the
analysis, what the timeline would be for reductions in the quantity of water conveyed through the
Delta. This violates CEQA’s disclosure and analysis requirements. While the EIR refers to the
dates 2100, 2030, and 2016 (DEIR p. 1-14), it is not disclosed whether the quantity of water
conveyed through the Delta would be affected before that time, by which of those dates any or
all of the supposed replacement water sources would be available, how much water those new
sources could be producing by what date, etc. Also, while the EIR recognizes that small-scale
storage projects may take 5-10 years and new major dams and larger projects more than 10 years
to implement (DEIR p. 2A-11), specifics as to how many projects could be completed, the
environmental effects of doing so, as well as when and how much water would be available are
necessary to analyze the potential impacts of the Plan.

The EIR also confirms that there are “numerous studies and programs, the results of
which should be considered in development of the Delta Plan” but that “those studies have not
been completed and several are not anticipated to be completed before 2020.” (DEIR p. 1-14.)
The EIR goes on to imply that modifications in the Delta Plan may be necessitated by the result
of these studies. If these studies must be considered in the Delta Plan because they have the
potential to modify the Plan, they must be identified and analyzed. If they must be considered
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and are not, substantial evidence cannot support the Project description that was put forth in the
EIR. The Council should explain what modifications are likely and then analyze those in the
EIR.

5. Assumptions for the No Project Alternative Are Contradictory.

The No Project alternative is arbitrary and illogical. In one paragraph, the EIR states that
state law requires urban water supplies to reduce statewide urban per capita water use by 2020.
Accordingly, the expectation that per capita water usage will be reduced as required by law
should be assumed as part of the No Project alternative. It is not. In addition, the No Project
alternative assumes there will be no additional regional or local supplies. However, the EIR
states that local agencies are today already increasing their recycled water availability and
expanding and building recycled water facilities. (DEIR pp. 2A-11, 2A-86.) Therefore, the
DEIR’s No Project alternative does not assume current plans will be continued, contrary to what
is stated in the EIR and in violation of CEQA. (See State CEQA Guidelines, § 15126.6(e)(2)
[“The *no project’ analysis shall discuss the existing conditions at the time the notice of
preparation is published... based on current plans and consistent with available infrastructure
and community services”] [Emphasis added].)

6. The Project Description Lacks Identification of Necessary Agency Approvals.

CEQA requires that a project description include a list of other agency approvals that
may be necessary to implement the project. (State CEQA Guidelines, § 15124.) However, the
project description does not appear to include any such list. For example, the EIR states that
some federal agencies may consider the EIR in their review processes (DEIR p. 1-14), but there
is no indication of what federal agency approvals are necessary or in what capacity the federal
agencies may be considering the EIR. Similarly, the EIR does not identify whether approvals
from other state or local agencies are required. Given that the EIR repeatedly states that the bulk
of Plan implementation will fall on the shoulders of local agencies, failing to identify which
agencies may be relying upon the EIR or issuing approvals to implement the Plan is improper.

7. The RDEIR Proposes a Changed Project Description Without the Requisite
Detailed Analysis.

The “alternative” discussed in the RDEIR is problematic because it appears to, in reality,
be a change in the project description rather than a potential alternative. To the extent an
“alternative” is approved rather than the project as proposed, all of the requirements for the
project description must still be met, and that alternative must have received the same level of
analysis as the proposed project. (See Sierra Club v. City of Orange (2008) 163 Cal.App.4th
523, 533 [an action that is more limited than a proposed project may be approved, but not vice
versa]; Dusek v. Redevelopment Agy. (1985) 173 Cal.App.3d 1029, 1041.)

B. Baseline Deficiencies.

Under CEQA, an EIR must have a clear statement of what baseline was used for purposes
of determining the significance of environmental impacts. (See, e.g., State CEQA Guidelines, §
15125.) The EIR states that, “[t]he baseline for assessing the significance of impacts of the
proposed project is the existing environmental setting.” (DEIR p. 2A-85.) However, the EIR
gives no description of what those existing conditions actually are or how those existing
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conditions were determined on a state-wide basis. Specifically, the EIR does not make clear
whether it assumes that the “existing conditions” are drought conditions or “average” conditions,
whether the ability to convey water through the Delta was assumed to be curtailed by various
biological opinions or not, or what assumptions were made regarding the storage capacity and
conveyance capabilities. Absent such a description, the EIR’s baseline usage cannot be
supported by substantial evidence because it is not based on any discrete facts. (See State CEQA
Guidelines, 8 15384 [“substantial evidence” includes facts, but not mere opinions or unsupported
conclusions].)

The inadequate baseline described above is also impermissible under CEQA because no
account was taken of the rapidly changing circumstances affecting water supply within the State
of California. Where, as here, changing conditions may affect an agency’s significance
conclusions, courts have held that it is appropriate for the lead agency to take account of those
changing conditions by considering a range of circumstances in the baseline. (See Pfeiffer v.
City of Sunnyvale City Council (2011) 200 Cal.App.4th 1552, 1570.) A baseline should entail “a
realistic description of existing conditions” without the project and whether that baseline would
be “an illusory basis” for analyzing project impacts. (Communities for a Better Environment v.
South Coast Air Quality Management Dist. (2010) 48 Cal.4th 310, 322; Save Our Peninsula
Committee v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 121 [appropriate
baseline for determining “real conditions on the ground” included a range of years of water
usage].) Accordingly, the Council’s baseline is legally insufficient since it both (1) fails to
describe the physical baseline conditions used and (2) compounds this problem by apparently
using one illusory moment in time for the baseline, even though such a “snapshot” is not
representative of overall water supply conditions in California. The EIR should instead consider
overall water supply conditions and use a baseline based on a range of water year types.

Although the Public Water Agencies provided this same comment on the DEIR, it is
equally applicable to the RDEIR, because the RDEIR repeatedly states that it uses the same
environmental setting as that set forth in the DEIR. (E.g., RDEIR, pp. 3-1, 4-1, 5-1, etc.)

C. Project Features and Mitigation Measure Deficiencies.

1. Delta Plan Policies and Mitigation Measures, Which Are the Basis of the
Impacts Analysis, Are Not Mandatory or Enforceable by the Council.

The newly revised November 2012 draft Delta Plan (like earlier draft Delta Plans)
includes dozens of policies that are allegedly “mandatory.” (E.g., RDEIR p. ES-2 [“The Delta
Plan is a suite of regulatory policies that would have the force of law and nonbinding
recommendations....”].) Those policies are shown in the revised draft Delta Plan (November
2012) on pages xiii through xxxi and in Appendix C of the RDEIR. The RDEIR for the revised
draft Delta Plan makes the same mistake as the DEIR by determining the Plan’s impacts
assuming that the policies will be implemented. Specifically, the RDEIR “assumes that the Delta
Plan will be successful and will lead to other agencies taking the encouraged actions” through
the “Revised Project’s policies and recommendations.” (RDEIR p. ES-2.) What a plain reading
of these policies actually shows, however, is that they are far from mandatory, and thus it is error
for the EIR to assume their implementation. For example, the policies are full of non-binding
language stating that certain agencies “should” undertake certain tasks “where feasible” to
implement the Plan. (E.g., Policies ER P1, ER P2, ER P4, etc.) Likewise, the policies are
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unenforceable insofar as they seek to command other public agencies, over which the Council
has no clear authority (such as the State Water Resources Control Board and Caltrans), to take
certain actions to implement the Plan. (E.g., Policies ER P1, DP P1, etc.) The EIR does not
account for or explain what impacts may result if the Policies are not implemented. The Council
cannot offer up a “wish list” of future actions that may or may not occur, and then evaluate the
Plan’s impacts by assuming that this “wish list” will be granted.

As with the DEIR, the application of the Mitigation Measures proposed in the RDEIR is
unclear. On the one hand, the EIR states that “covered activities” must include the mitigation
measures identified in the EIR. On the other hand, however, the EIR is replete with statements
that the implementation of mitigation measures and Delta Plan policies may or may not be
feasible, calling into question whether these mitigation measures are actually required when the
Plan is implemented. The EIR should be clarified in that regard, and the consequences of
potential incompatibility with the Delta Plan should be presented. If it is reasonably foreseeable
that the Council’s mitigation measures will be infeasible for implementing agencies, then the
Council has the obligation to disclose to the public what the potentially significant and
unavoidable impacts actually are. It is not enough to merely state that impacts may be
significant, because CEQA’s information disclosure requirement is only satisfied by a detailed
discussion of what the impacts may be. (Keep Jets Over the Bay Comm. v. Bd of Port Commrs.
(2001) 91 Cal.App.4th 1344, 1371 [an EIR cannot simply state an impact is significant without
first providing its analysis].)

Moreover, and again as with the DEIR, the mitigation measures proposed in the RDEIR
are unenforceable. As the Public Water Agencies pointed out in their February 2, 2012 letter,
mitigation measures must be specific and mandatory, such that they are “fully enforceable.”
(State CEQA Guidelines, § 15126.4.) To that end, under CEQA, the formulation of mitigation
measures may not be deferred until a later time, although an agency is allowed to provide
specific performance standards that specify the extent to which impacts will be mitigated. (State
CEQA Guidelines, § 15126.4; Dry Creek Citizens Coalition v. County of Tulare (1999) 70
Cal.App.4th 20.) To the extent that it is infeasible to impose enforceable mitigation measures,
the lead agency must “reference that fact and briefly explain the reasons underlying the Lead
Agency’s [infeasibility] determination.” (Ibid.) Just as with the DEIR, the RDEIR fails to
provide enforceable mitigation and does not impose mitigation that will actually avoid or lessen
the identified impacts. Furthermore, and again as explained more fully in the Public Water
Agencies’ comments on the DEIR, the Council fails to explain why it is infeasible to make the
mitigation measures enforceable or to fund additional mitigation that might ease the burden on
local agencies while also reducing the significant impacts caused by the Council’s proposed
project. Additionally, the proposed project and the proposed mitigation are inconsistent with
each other, in that they encourage ocean desalination facilities and other water treatment
facilities to assure adequate water supply (Recirculated EIR p. ES-2), but at the same time forbid,
throughout the State, the siting of all future projects to improve water supply anywhere that
would result in a substantial reduction in fish and wildlife species habitat. (See DEIR pp. 4-71
[Impact 4-2a] and 4-83 [Mitigation Measure 4-1].) This could potentially apply as well to ocean
desalination facilities. The mitigation measures are even internally inconsistent, in that they are
worded one way in the main text and worded in another way (with important elements absent) in
the Executive Summary (examples provided below). Again, information that is contradictory
and that gives with one hand what the other takes away, is not substantial evidence. (See State
CEQA Guidelines, 8 15384.)
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2. Vague and Unenforceable Mitigation Measures.

The following are several examples of the vagueness and unenforceability of the
mitigation measures included in the EIR. Because they are vague, unenforceable, and inadequate
under CEQA, the Council should delete them.

Biological Resources

. MM 4-2 requires scheduling construction to avoid special status species’ breeding,
spawning, or migration locations, yet cannot identify when and where construction must
be halted.

. MM 4-2 also requires preconstruction surveys for special-status species but cannot

mandate how close in time to construction these surveys must occur, the species that
must be surveyed, or the seasons in which the surveys may or may not occur.

. MM 4-2 also requires relocation of special-status species “when appropriate,” yet cannot
identify any specific or enforceable criteria for determining appropriateness.

. MM 4-2 and 4-3 require that unavoidable impacts to special status species or substantial
loss of habitat be compensated by restoring or preserving in-kind suitable habitat, but
cannot identify any specific or enforceable performance standards for the ecological
value or location of the in-kind habitat.

. MM 4-4 requires that connectivity of habitats be protected, restored and enhanced, but
cannot identify specific and enforceable performance standards.

Delta Flood Risk

. MM 5-1, 5-2, 5-4, and 5-5 require a future drainage study to assess the need for drainage-
related mitigations, improperly deferring mitigation.

. MM 5-1 and 5-5 require setback levees or bypass channels where in-stream construction
sites “might reduce channel capacity” yet cannot identify performance standards.
Similarly, they require a sediment management program where low channel velocities
“might result from construction.”

. MM 5-1 also requires a long-term sediment removal program at in-river structures, but
cannot provide performance standards, time frame, or other necessary specifics for
enforcing this measure.

. MM 5-4 requires future preparation of evacuation and emergency response plans, but
cannot identify specific and enforceable criteria for these plans.

. MM 5-4 also requires future research and settlement analyses to assess the need for
settlement-related mitigations, improperly deferring mitigation.



-8-

MM 5-4 also requires construction of new evacuation roads and access roads “as
necessary” but cannot identify where, when, or how to determine whether these roads are
necessary.

MM 5-4 also requires a seepage and stability analyses to assess the need and act as a
basis for design of seepage and stability related mitigations, improperly deferring
mitigation.

Land Use and Planning

MM 6-1 provides examples of methods of minimizing physical division of residential
areas (i.e. burying or masking new facilities, restoring disturbed landscapes, etc.) but
cannot require any of these measures, making this measure impermissibly uncertain.

MM 6-2 requires compensation for the loss or reduction in environmental values
protected by an applicable land use plan and identifies potential mitigation actions for
compensation (deed restrictions, buffers, project redesign, and restoration). However,
none of these potential compensation methods can be mandated by the measure.

Agricultural and Forestry Resources

MM 7-1 and 7-2 require that proposed projects minimize “to the greatest extent feasible”
the loss of agricultural land, but measures conditioned on feasibility rather than applied
directly, are impermissibly uncertain.

Visual Resources

MM 8-1 requires development of turnouts and scenic vista points “where appropriate”
but cannot identify these locations.

MM 8-1 also reads, “Consider developing aesthetically well-designed [visitor facilities]”,
which is vague, uncertain, and unenforceable.

MM 8-2 requires replacement of scenic resources “when feasible.” The measure is
impermissibly uncertain because it is based on feasibility.

Air Quality

MM 9-1 requires use of “lower emitting alternative fuels... where feasible” without
defining lower emitting fuels. The measure is also impermissibly uncertain because it is
based on feasibility.

MM 9-1 also requires implementation of “applicable BMPs to reduce potential dust
emissions” from agricultural operations, but does not identify any specific BMPs or other
requirements.

MM 9-2 says, “Applicants should development and implement a project-specific Odor
Management Plan” making this measure uncertain and voluntary.



Cultural Resources

MM 10-3 requires that projects “identify measures to avoid significant historic
resources”, impermissibly deferring identification of mitigation measures.

Noise

MM 15-1 limits idling of construction equipment “to the extent feasible to reduce the
time that noise is emitted” yet cannot set specific idling time, making this measure
impermissibly uncertain.

Transportation

MM 19-2 requires avoidance of modifications to roadways and bridges that may reduce
vehicle capacity “to the extent feasible” but cannot identify any specific capacity criteria
or thresholds.

3. Internally Inconsistent Mitigation Measures.

As limited examples of the EIR’s internal inconsistency, the following mitigation

measure components identified in the main EIR’s text are not included in the Executive
Summary:

As part of MM 3-2: Conduct a survey of all wells located adjacent to the construction
site.

As part of MM 3-2: Install monitoring wells adjacent to any necessary dewatering wells
or pumps.

As part of MM 4-4: For new or expanded wildlife refuges, establish vegetation,
hydrology and other habitat components for optimized use by migratory waterfowl and
shorebirds.

As part of MM 4-5: Acquire areas with the potential to increase connectivity between
habitats, and protect these areas with conservation easements, deed restrictions, and
similar tools.

As part of MM 7-1. Require that project proponents ensure through easements, lot line
adjustments, and parcel mergers, that any non-project areas be of sufficient size and
otherwise able to sustain farming operations.

As part of MM 7-1: Require that project proponents acquire easements or provide
compensation for indirect effects on sensitive species or habitats.

As part of MM 7-1: Require easements for temporary or intermittent interruption in
farming activities.
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. As part of MM 7-1: Require acquisition or compensation for any permanent or
significant loss of economically viable operations.

. As part of MM 9-1: Implement conservation cropping sequences and wind erosion
protection measures; apply soil stabilization chemicals; re-apply drain water to establish
protective vegetation; reuse irrigation return flows to irrigate windbreaks. (Note: these
are identified just as BMPs that “could” be used, but are not required, making them
unenforceable mitigation in any case.)

D. Environmental Analysis Deficiencies.

The RDEIR states that the analysis of the new alternative presented in the RDEIR was
based on the same methodology presented in the DEIR. (E.g.,, RDEIR pp. 3-1, 4-1, etc.)
Accordingly, the RDEIR’s analysis of the revised project is invalid for all the reasons presented
in the Public Water Agencies’ comment letter (dated February 2, 2012) on the DEIR. In
addition, both the DEIR and the RDEIR’s analyses are invalid because they fail to account for
major changes in water supply issues that have arisen in the last year and because they rely upon
inaccurate information and Biological Opinions that have been found legally deficient.

1. DEIR and RDEIRs Fail to Account for Major Changes in Water Supply Issues
Arising Over the Past Year.

Coordinated Quantification Settlement Agreement Cases.

The Coordinated Quantification Settlement Agreement (“QSA”) cases have been
remanded to the trial court for determination of the CEQA claims against the Transfer Project
EIR and the Programmatic EIR (see Quantification Settlement Agreement Cases (2011) 201
Cal.App.4th 758). The district court’s decision to uphold the Colorado River Water Delivery
Agreement (which is interrelated with the QSA and other QSA-related agreements) against
challenges under the National Environmental Policy Act and Clean Air Act is currently on
appeal to the Ninth Circuit. (See Cal. ex rel. Imperial County Air Pollution Control Dist. v.
United States DOI (S.D. Cal. 2012) 2012 U.S.Dist.LEXIS 49020.) The outcome of these cases
could adversely affect the delivery of Colorado River water to Southern California. Since the
Legislative command to the Council is to provide coequal consideration to environmental issues
and to water supply reliability (Delta Reform Act of 2009), the failure to address this issue
means that the EIR’s analysis and consideration of water availability cannot be supported by
substantial evidence.

Invalidation of the December 2008 and June 2009 Biological Opinions

Both the USFWS December 2008 and the NMFS June 2009 Biological Opinions for the
long-term operations of the CVP and SWP have been found by the courts to be arbitrary and
capricious and were remanded to the Services for reconsideration. The DEIR inaccurately states
that the court challenge to the NMFS June 2009 is still pending, (DEIR, 8§ 3.3 at p. 3-15). The
DEIR should be updated to appropriately characterize the status of the Biological Opinions. Of
greater concern, however, is how the Biological Opinions were considered within the baseline
and thus relied upon by both the DEIR and RDEIR for purposes of determining project-related
impacts. It impossible to discern how the Biological Opinions were factored into the baseline
and the assessment of project effects. Inappropriate consideration could result in significant
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inaccuracies in many of the resource categories analyzed in the DEIR and RDEIR. This is a
deficiency that must be corrected throughout the documents to ensure the legally adequate
disclosure of existing conditions and potential project environmental impacts.

Studies Cited In The Delta Plan Were Previously Found To Have Been Used Improperly
To Justify Measures That Would Restrict The Quantity Of Water Conveyed Through The Delta

The Council’s conclusion that studies, particularly those outlined below, demonstrate the
need for reduced quantities of water conveyed through the Delta is foundational to various
aspects of the revised Delta Plan. Simply put, those studies do not support the Council’s
conclusion. The United States District Court found that they did not justify the reductions on
water provided in the biological opinions (BiOps) issued for long-term operations of the Central
Valley Project and State Water Project.

The revised Delta Plan cites to and relies upon various studies and articles prepared by
Wim Kimmerer and Frederick Feyrer for propositions related to the impacts of Delta turbidity
and salinity on fish rearing (Revised Delta Plan p. 139); invasive plants and bass predation on
fish population (Revised Delta Plan p. 152); and the correlation, alleged by Feyrer, between the
location of X2 and Delta smelt population abundance (Revised Delta Plan p. 231). Mr. Feyrer’s
work is especially suspect, as the court found it scientifically unacceptable in many respects,
especially regarding X2. (See Consol. Delta Smelt Cases (E.D. Cal. 2011) 812 F.Supp.2d 1133.)
These pervasive problems include Mr. Feyrer’s: (1) attempt to prove a correlation in a graph,
while improperly using the same data on both axes (which itself induces a correlation); (2) using
the “scientifically improper” “chaining” of the results of multiple modeling efforts together
without accounting statistically for the error introduced at each step; (3) considering abiotic
habitat alone rather than any of the biotic factors that have a greater impact; (4) failing to
separate salinity from turbidity; and (5) failing to recognize and account for a significant portion
of the delta smelt population that lived in the Cache Slough. (Id. at 1153-1156.) Ultimately, in
considering all the evidence, including Kimmerer’s and Feyrer’s work, the court concluded that
there was “no support for a direct link between X2 and smelt abundance.” (Id. at 1202, emphasis
added.) Kimmerer’s work must also be used with caution, as the court also found that it did not
support some of the propositions for which it was being used in the BiOps. (Consol. Salmonid
Cases v. Locke (E.D. Cal. 2011) 791 F.Supp.2d 802, 903 [salmonid BiOp’s “interpretation and
use of Kimmerer and Nobriga (2008) was not accurate”]; see also Delta Smelt Consol. Cases v.
Salazar (E.D. Cal. 2010) 760 F.Supp.2d 855, 877 [noting Kimmerer (2008) has a number of
disclaimers and caveats, limiting the purposes for which it can be cited], 893 [delta smelt BiOp
inappropriately relied on Kimmerer regarding specific flow measures that reduced water
exports].) The Delta Plan and supporting EIR should not make the same mistakes.

2. Lack of Authority Notwithstanding, the EIR Avoids Analysis of Impacts by
Limiting the Geographical Scope of Analysis and Deferring Analysis to an
Unspecified Future Date.

One of CEQA’s fundamental purposes is to ensure that public agencies take
responsibility for the impacts that their projects have on the environment and the public. Courts
have held that CEQA “requires public officials, in approving environmentally detrimental
projects, to justify their decisions based on counterbalancing social, economic or other benefits,
and to point to substantial evidence in support.” (Communities for a Better Environment v.
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California Resources Agency (2002) 103 Cal.App.4th 98, 124.) CEQA includes such a purpose
in order to “enable the public to determine the environmental and economic values of their
elected and appointed officials, thus allowing for appropriate action come election day should a
majority of the voters disagree.” (State CEQA Guidelines, § 15003(e) [citing People v. County
of Kern (1974) 39 Cal.App.3d 830].) Despite these requirements, both the DEIR and the RDEIR
attempt to obfuscate the true impacts of the Delta Plan, by repeatedly claiming that the Council’s
action is merely the adoption of the Plan and that it is really only the later activities of “other
agencies” that will cause impacts on the environment. (E.g., EIR p. 2B-1 et seq.) Although both
the DEIR and RDEIR do acknowledge significant and unavoidable impacts in numerous
resource areas, the repeated attempt to deflect responsibility for those impacts onto other
agencies is improper under CEQA. The EIR states that the connection between the Plan and
future activities is “complex” and “unclear.” Contrary to these statements, it is plainly evident
that, should the Delta Plan’s WR P1 be enforced notwithstanding the Council’s lack of authority
to do so, local agencies may need to look at and develop alternative sources of water. That
simple and clear connection should be set forth in both the DEIR and RDEIR. Finally, it is not
enough to merely say that impacts may be significant and then forego any detailed discussion of
what the exact impacts may be. (Keep Jets Over the Bay Comm. v. Bd of Port Commrs. (2001)
91 Cal.App.4th 1344, 1371 [an EIR cannot simply state an impact is significant without first
providing its analysis].) The foreseeable development of these other sources is a direct result of
the proposed project, and the environmental impacts of developing these sources must be
disclosed and analyzed in the Delta Plan EIR. The Council has the obligation to make a good
faith effort to determine what the potentially significant impacts may be related to this and to
disclose them.

Every section of the DEIR states that the analysis focuses on a “study area defined as the
geographic area in which the majority of the potential impacts are expected to occur.” (E.g.,
DEIR pp. 9-1, 10-1, 11-1.) The DEIR goes on to make clear that this area of analysis consists of
the “Delta and Suisun Marsh.” (E.g., DEIR pp. 9-1, 10-1, 11-1.) The RDEIR, then, refers back
to and incorporates the DEIR’s methodology, such that any defects in the DEIR are incorporated
into the RDEIR as well. Although the EIR claims to also take a general look at areas outside the
Delta, the EIR states that those areas are analyzed “to a lesser extent.” (E.g., EIR p. 9-1.) For
example, visual resources and geology, among other sections, have no analysis for areas outside
of the Delta, despite the high likelihood of significant impacts in those areas due to Delta Plan’s
effort to restrict the quantity of water conveyed through the Delta; water conservation methods,
which would likely reduce landscaping and greenery; and subsidence which may result from
increased pumping of groundwater. The repeated admission that the impacts within the Delta
region are the ones upon which the EIR focuses constitutes a violation of CEQA. Specifically,
CEQA case law makes it very clear that a lead agency has the obligation to analyze all
reasonably foreseeable impacts, even if they occur hundreds of miles away. (E.g., County
Sanitation District v. Kern County (2005) 127 Cal.App.4th 1544.) For the Council to imply that
impacts further away from the Delta are somehow less important and thus in less need of
analysis or mitigation is improper and seeks to obscure the true impact of the proposed project.
The EIR must be revised to correctly identify all impacts at the same level of detail, without
regard for where they occur.

Additionally, the RDEIR - like the DEIR — defers analysis of nearly every single impact.
The entire analysis is premised on the assumption that other agencies will conduct additional
CEQA review at a later time and will work out what the Plan’s impacts are and what mitigation
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is appropriate for those impacts at a future date. This failure to provide any meaningful or
detailed analysis of the proposed project’s impacts violates CEQA. (See, e.g., Stanislaus Natural
Heritage Project v. County of Stanislaus (1996) 48 Cal.App.4th 182, 206.) Since the Council’s
proposed project assumes reduced water conveyed through the Delta, it is incumbent upon the
Council to fully analyze the impacts that will occur as a result of water suppliers having to obtain
substitute water from other sources and/or implement enhanced conservation efforts if feasible.
Both the DEIR and the RDEIR fail to do this, instead repeatedly deferring the analysis to other
agencies. (See, e.g., DEIR pp. 3-85 [water supply impacts may be determined to be significant
by other agencies at a future date]; 9-35 [construction impacts would be analyzed by other
agencies at a later time]; 9-41 [odors to be analyzed at a later time]; 9-41 [health risks to be
analyzed at a later time]; 10-46 [cultural impacts to be determined at a later time].) The RDEIR
commits the same error under CEQA. (RDEIR pp. 6-8 [land use impacts to be determined at a
later time]; 6-10 [construction impacts to be determined at a later time]; 6-12 [water quality
impacts to be determined at a later time].)

CEQA states that a program EIR should include “a more exhaustive consideration of
effects and alternatives than would be practical in an EIR on an individual action.” (State CEQA
Guidelines, § 15168(b), emphasis added.) In fact, the purpose behind a program EIR is to “deal
with the effects of the program as specifically and comprehensively as possible” in order to
allow other agencies to perform a more focused and limited review of project-specific impacts.
(Ibid.) Instead of providing that more exhaustive consideration of impacts, the DEIR and
RDEIR defer meaningful analysis of water supply and other impacts to other agencies at a future
time. This is impermissible under CEQA.

3. The DEIR and RDEIR Fail to Make Factually Supported Significance
Conclusions.

Both the DEIR and RDEIR fail to provide a good faith disclosure of potential
environmental impacts. The DEIR and RDEIR repeatedly state that the proposed project’s
impacts may be mitigated to a level of less than significant or may be significant and
unavoidable. And following this discussion, the Council calls most impacts potentially
significant. As one example, the DEIR states that, “it is possible that air quality impacts of
projects encouraged by the Delta Plan may be less than significant, or could be mitigated to a
less-than-significant level.... and it is possible that significant and unavoidable impacts on air
quality could occur.” (DEIR p. 9-27.) The RDEIR, likewise, repeatedly states that it “is possible
that biological resource impacts of projects encouraged by the Revised Project may be less than
significant, or could be mitigated to a less than significant level [but that] the details of many of
the aspects of projects encouraged by the Revised Project are not currently known.” (E.g.,
RDEIR p. 4-3.) Accordingly, “it is possible that significant and unavoidable biological resource
impacts could occur.” (lbid.) The public cannot be expected to intelligently comment upon an
EIR that cannot definitely identify whether a given impact would be significant or insignificant.
The Council, as the lead agency, has the obligation under CEQA to analyze the impacts of its
proposed project and to make a good faith effort obtain the information needed to reach a
factually-supported significance conclusion rather than put forth an EIR that merely speculates as
to any number of potential outcomes. (See, e.g., State CEQA Guidelines, 88 15083, 15086
[consultation with affected agencies and the public is required to assist in the determination of
impacts].) Where — as here — an EIR fails to provide a “meaningful assessment of the true scope
of numerous potentially serious adverse environmental effects,” courts have struck down the
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CEQA document as inadequate. (Bakersfield Citizens for Local Control v. City of Bakersfield
(2004) 124 Cal.App.4th 1184, 1220-21.) The EIR has failed to provide a good faith, public
disclosure of the proposed project’s impacts, and the EIR thus fails under CEQA and must be
revised.

4. The Deficient Water Resources Analysis Ignores Known Factors and
Constraints Affecting Water Supply Availability and Ignores Foreseeable
Impacts of Water Resources Mitigation Measures.

The analysis regarding Water Resources is seriously deficient. For example, the DEIR
states that there are three DWR Surface Water Storage programs that could help achieve the goal
of greater water supply reliability. (DEIR pp. 2A-12, 3-77.) The RDEIR’s analysis is based on
the DEIR’s assumptions. However, two of the three storage projects mentioned are north of the
Delta. This means that the stored water will need to be sent through the Delta, and it is
reasonably foreseeable based on existing and past conditions, that conveyance of that water
would be limited by restrictions under SWRCB water right and water quality decisions, measures
under the federal Endangered Species Act, and possibly measures under the California
Endangered Species Act, among others. Similar regulatory prescriptions will exist for the
foreseeable future. Further, the RDEIR fails to disclose what the water management related
restrictions could be, much less analyze them and how they will affect the ability to convey
water from these new storage projects through the Delta. Fundamentally, however, regulating
water supply and water quality is within the jurisdiction of the SWRCB, not the Council, and it is
not appropriate for the Council to merely assume what will be done by another agency without
supporting evidence.

In its very short discussion of the supply of water conveyed through the Delta on pages 3-
14 to 3-15 of the DEIR and occasional mention elsewhere, the RDEIR fails to analyze that water
supply and the factors that impact it. While the DEIR states the raw quantities of water
conveyed through the Delta in 2007 through 2009, it does not disclose how these quantities of
water have varied over time and how they vary depending on the water year type, or how those
numbers have been impacted by the relevant biological opinions and other restrictions. These
failures violate CEQA, and these same failures exist in the RDEIR. Significantly more
disclosure, discussion, and analysis needs to be added.

The DEIR notes that, in many areas, existing water supplies are fully used, further
groundwater development is limited due to declining and poor quality groundwater, and existing
reductions are already challenging the areas’ ability to meet its water needs. (E.g., DEIR p. 3-69
to 3-70.) Despite this, both the DEIR and the RDEIR simply assume that the quantity of water
that can be conveyed through the Delta can be decreased under the Delta Plan and unidentified
new wells, desalination plants, water storage, recycled water, and transfers can easily make up
this loss of water, without any disclosure or analysis of how this would be possible, and with the
ultimate conclusion that finding and using these other sources will have a less-than-significant
impact on groundwater. (RDEIR p. 3-2.) Assertions in the EIR without support do not
constitute substantial evidence. In addition, Mitigation Measure 3-2, which is in both the DEIR
and the RDEIR, for impacts on groundwater, merely requires surveys made of new wells to see if
their operation affects water levels in other wells, installation of sheet piles, or, if not feasible,
trucking in water supplies to satisfy the well user’s water supply needs. (RDEIR p. 3-18.) This
does not address how the project will reduce impacts to groundwater, disclose how much water
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might have to be trucked in, where water is available to be trucked in from, or the fact that
trucking in water supplies on a wide-spread basis would have significant air quality, traffic, and
other impacts. The significant impacts of mitigation measures require disclosure and analysis in
the EIR. (State CEQA Guidelines, § 15126.4(a)(1)(D).)

The DEIR contains a significance conclusion for construction-related impacts to
“Reliable Water Supply,” but not from proposed project operations. (See DEIR pp. 3-80 to 3-
81.) Similarly, neither the DEIR nor the RDEIR has any conclusion of significance for Reliable
Water Supply, Impact 3-3a; the assertion, notwithstanding the Council’s lack of authority to
carry out, that the proposed project will “Substantially Change Water Supply Availability to
Water Users That Use Delta Water.” The two-sentence discussion of this statement (DEIR p. 3-
82) is clearly inadequate in any case, as it, like the rest of the EIR, merely assumes the feasibility
of replacement water, despite the fact that the EIR elsewhere notes the lack of groundwater, the
near-impossibility of constructing new dams or desalination plants, and other problems that will
prevent the development of new water sources. The same defect exists in the RDEIR. (RDEIR
p. 3-5.) The DEIR and RDEIR assume some unknown level of significant decrease in the
availability of water conveyed through the Delta. Such losses would result in a significant
impact on water supply for water users, particularly because most have already had their water
supplies cut back. The environmental impacts of this must be disclosed, evaluated, and
mitigated.

5. The Deficient Discussion of Colorado River Water Supplies Fails to Disclose
Known Uncertainties.

The DEIR’s discussion of the availability of Colorado River water supplies and the QSA
(DEIR p. 3-69) is deficient, as it does not describe where or how such supplies are used or
acknowledge that the QSA and related agreements are currently in litigation. The EIR should
recognize this, and disclose how the uncertainty in the outcome of the litigation could potentially
adversely affect Colorado River water deliveries to Southern California.

6. The Deficient Biological Resources Discussion Fails to Disclose Special Status
Species and Potential Impacts.

The Biological Resources analysis is inadequate under CEQA, as it fails to disclose the
special status species in the areas outside the Delta that will be impacted by reductions in the
quantity of water conveyed through the Delta, much less analyze the potential impacts to them
(notwithstanding the Council’s lack of authority to regulate exports). Furthermore, and as set
forth above, the biological “analysis” does not actually describe potential impacts, instead stating
that impacts may or may not be significant — the EIR does not provide sufficient information to
make a determination, in violation of CEQA. (E.g., EIR p. 4-3.)

7. Deficient Land Use Analysis Fails to Analyze Significant Impacts on Land Uses
Outside the Delta.

The Land Use analysis is inadequate under CEQA, as it does not analyze the impacts of
the proposed project on land uses in areas outside the Delta (see DEIR p. 6-26). The level of
impacts on the areas outside the Delta that would potentially be impacted by the proposed project
requires the same level of consideration as areas in the Delta. Also, while there is a single figure
showing the land uses in California, the impact of the proposed project on these land uses is not
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disclosed, much less analyzed, despite the fact the proposed project will have a host of
significant impacts on an area that, as stated in the DEIR, “represents 74 percent of the
incorporated population in the state and 60 percent of the total state population.” (DEIR p. 6-
43.) Furthermore, neither the DEIR nor the RDEIR address the impacts of displaced population
as a result of the Delta Plan’s intended moratorium on all land use development beyond that
already identified on existing general plans. (See revised Delta Plan Policy DP P1 [forbidding
development on any Delta lands that are not already designated for development in existing city
and county general plans].) Indeed, the land use analysis does not even mention Policy DP P1,
even though that policy seeks to shut down future growth and expansion of all cities/counties
within the Delta and to displace that growth and development to other areas of the state.

8. The EIR’s Deficient Discussion of Multiple Resources Fails to Analyze or
Disclose the Plan’s Impacts Throughout California.

The Visual Resources analysis is inadequate under CEQA, as it does not analyze or
disclose the visual impacts of reducing water deliveries to 24 million acres — 23% of the entire
land mass of California, or any other visual impacts to areas outside the Delta. (DEIR p. 8-15.)
Instead, it focuses solely on the areas in the Delta. The Geology and Soils section also fails to
analyze impacts on areas outside the Delta, despite the significant potential for subsidence due to
increased groundwater pumping that could result if the proposed project were to be implemented
as proposed. These errors, which are evident in the DEIR, are equally present in the RDEIR.

9. The EIR’s Deficient Air Quality Analysis Fails to Even Qualitatively Analyze
Impacts, Which Are Likely to Include Increased Particulate Emissions,
Increased Emissions Due to Use of Desalination Plants, and Impacts to
Sensitive Receptors.

The Air Quality analysis is inadequate, insufficiently detailed, and fails to provide even a
basic public disclosure of the proposed project’s impacts as required by CEQA. These
comments apply equally to the DEIR, which is defective, and to the RDEIR which uses the same
methodologies and approaches for “determining” impacts as did the DEIR. (RDEIR § 9.4.1
[*The impact analysis methods and significance criteria are the same as the methods presented in
the Draft PEIR.”]; see also 8§ 3.4.1,4.4.1,5.4.1, etc.)

Although the EIR states that any quantification of air quality impacts would be too
speculative to provide in the EIR (EIR p. 9-18), the Council has failed even to provide an
adequate gualitative discussion of impacts. The EIR fails to provide the thresholds of
significance that are used in various air basins and fails to give a potential magnitude of impacts
as a result of the proposed project. This makes it impossible to determine whether the proposed
project will result in impacts that are twice the applicable thresholds of significance or 200 times
the applicable thresholds.

Further, the EIR provides no analysis of the types of impacts that might occur within each
air basin, instead providing just a couple of paragraphs of general discussion to describe
significant impacts the might occur state-wide. This general disclosure provides little more than
a flat conclusion that the Council has no idea what the impacts of the proposed project actually
are and flies in the face of CEQA’s requirement that a good faith analysis be done before
reaching a significance conclusion. For example, potential risks from particulate emissions in
the Central Air Basin due to the proposed project’s assumed reductions in the quantity of water
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conveyed through the Delta are neither identified nor analyzed. The potential for certain air
basins (i.e., coastal basins) to disproportionately bear the impacts of desalination plants is not
discussed. The Council must significantly expand its discussion to actually analyze on a basin-
by-basin level what impacts are likely to result from implementation of the proposed project.

The EIR also provides no real discussion of sensitive receptors or what specific pollutants
those receptors may be exposed to. Although the EIR states that impacts to sensitive receptors
may be significant (or insignificant), the EIR does not clarify what those actual impacts are. It
is not enough to merely state that significant impacts may result — the Council must describe the
connection between the potentially significant emissions and the actual health risks that may
occur. (See Bakersfield Citizens for Local Control v. City of Bakersfield (2004) 124 Cal.App.4th
1184, 1219 [EIR struck down where it “failed to correlate the identified adverse air quality
impacts to resultant adverse health effects”].) Further, the EIR must identify whether certain
communities or schools are more at risk than others for being exposed to such pollutants based
on those communities’ proportionate need for replacement water facilities.

10.  The EIR’s Deficient Greenhouse Gas Analysis Ignores the Vast Array of Water
and Energy Projects Proposed by the Delta Plan, Despite the Massive Amounts
of Electricity They Will Require.

The Greenhouse Gas (“GHG”) analysis is inadequate, insufficiently detailed, and fails to
provide even a basic public disclosure of the proposed project’s impacts as required by CEQA.
These comments apply equally to the DEIR, which is defective, and to the RDEIR which uses
the same methodologies and approaches for “determining” impacts as the DEIR. (RDEIR §
21.4.1 [“The impact analysis methods and significance criteria are the same as the methods
presented in the Draft PEIR.”]; see also 88 3.4.1,4.4.1, 5.4.1, etc.)

The entire “analysis” of construction and operational GHG emissions are contained on
pages 21-3 and 21-4 of the RREIR. Given the vast array of water transport, water treatment,
water conservation, and energy projects contemplated by the proposed project, and given that
water transport and treatment impose significant energy demands — this two page “analysis” is
inadequate. Moreover, and as with other impact areas, the RDEIR concludes that it would be
“speculative” to try and provide any kind of more-detailed analysis. (RDEIR p. 21-4.) This in
no way meets CEQA’s requirements for a good faith disclosure of potential impacts.

As limited examples of items that need to be addressed in both the DEIR and the RDEIR,
the Council must discuss and attempt to analyze how the potential fallowing of thousands of
acres of agricultural lands (lands which previously grew crops or trees which remove CO2 from
the air) would contribute to climate change. Similarly, “[t]he Revised Project would encourage
projects such as new or expanded reservoirs, groundwater production facilities (wells and
pipelines), ocean desalination facilities, and recycled water facilities” as potential sources of
replacement drinking water (RDEIR p. ES-2), yet the RDEIR fails to discuss the fact that all of
these options require massive amounts of electricity to process and treat water. Since electricity
generation is one of the largest producers of GHGs, the failure to discuss this impact is
inadequate under CEQA. Another issue is that the proposed project could generate GHGs
through the construction and operation of replacement water supply facilities. No mention is
made of this fact. Both the DEIR and RDEIR must be revised to provide a detailed discussion of
climate changes, including discussing what impacts certain communities may see (i.e., the
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impacts of climate change are different depending on whether one lives in a coastal community,
the Delta area, the central valley, or the mountains).

11.  The EIR’s Analysis Regarding Delta Flood Risk is Deficient

The RDEIR’s discussion regarding Delta flood risk is deficient. First, the statement in
lines 6-8 on page 5-13 should be expanded to state that most, if not all, ecosystem restoration
projects will reduce the flood risk impacts by expanding flood conveyance and removing
infrastructure, and by providing increased protection for people and property.

Second, the RDEIR incorrectly concludes that the Revised Project does not encourage
projects promoting placement of additional housing within the Delta because current efforts on
Bethel Island to improve the levees to an equivalent 100-year FEMA urban standard could
ultimately facilitate additional urbanization, false sense of security, and increased potential loss
of life and property.

Third, Mitigation Measure 5-4 should be expanded. Even with the proposed project,
preventing floods is impossible?, especially floods from seismically induced levee failures.
Therefore, the portfolio of economically and ecologically based risk-reduction strategies for the
Delta must prioritize investments in the levee system. Risks can be reduced through an
emergency preparedness, response, and recovery system; appropriate land uses; land acquisition
and conversion to ecosystem functions; subsidence reversal strategies; and strategic levee
improvements. The mitigation measures in the Draft EIR should recognize and evaluate the
following: (1) Investment in alternative risk reduction strategies which include comparing levee
upgrades to flood-proofing, land acquisition and conversion to habitat; subsidence reversal;
relocation of infrastructure, and flood insurance, (2) Long-term drivers of change and economic
sustainability before establishing funding priorities, and (3) Integrated risk reduction investments
with the coequal goals through the coordinated transition of some islands to habitat.

12.  The EIR Fails to Consider Potentially Significant Impacts

CEQA requires analysis of the potentially significant impacts of the Council’s proposed
project. (State CEQA Guidelines, 88 15064, subd. (d), 15126.2, subd. (a), 15130, 15355;
Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564; Napa Citizens for
Honest Government v. Napa County Board of Supervisors (2001) 91 Cal.App.4th 342, 361.) The
EIR does not satisfy CEQA because it fails to adequately describe and disclose the potentially
significant effects of the proposed project, some of which has been previously identified, such as
effects associated with reductions in the quantity of water conveyed through the Delta, impacts
of the use of substitute water sources such as groundwater, resulting overdraft and/or ground
subsidence, impacts of likely increased water quality from alternative supplies, adverse impacts
to air quality from increased dust and particulate matter or from actions to obtain alternative

2 DWR August 2012 press release — “According to the 2009 Delta Risk Management Strategy prepared by the
Department of Water Resources, a ground motion equivalent to less than 20 percent of the acceleration of gravity
would be capable of collapsing, or liquefying, the loose, sandy soils in many Delta levees. An earthquake capable of
generating such motion has a 45 percent chance of being exceeded in the western Delta in the next 30 years,
according to experts. The hazard decreases farther from the Bay; experts put the probability at 26 percent in the
eastern Delta. However, the hazard increases each year that passes without an earthquake.” (Emphasis added.)
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supplies (new facilities, increased use of wells), and social and economic impacts of reduced
water supplies on local communities.

Further, the Council has not adequately considered economic and social factors in
determining the feasibility of proposed mitigation measures to reduce or avoid the Delta Plan’s
significant environmental effects. (State CEQA Guidelines, 8§ 15131m subd. (c).) Severe
impacts on agricultural communities, including job and income losses, increased food and
housing costs, and lost economic output, are the reasonably foreseeable result of the proposed
project. (See, e.g., Michael, et al., A Retrospective Estimate of the Economic Impacts of
Reduced Water Supplies to the San Joaquin Valley in 2009 (2010).) The EIR ignores these
effects and their relationship to the feasibility of the Proposed Regulations and to mitigation
measures.

Similarly, the EIR fails to analyze the impacts of the Proposed Regulations from the loss
of productive agricultural lands due to fallowing, levee setbacks, habitat restoration, or
limitations on use based on potential for restoration. The EIR ignores the relationship of these
impacts to the feasibility of proposed regulations and mitigation measures. In short, and as
previously presented, the EIR continues to ignore the impacts of its proposed regulatory
policies.

E. Alternatives.

The Comparison of Alternatives (RDEIR p. 25-1) fails to identify and quantify the
environmental impacts of the Revised Project as compared to each alternative. It also fails to
identify how each iteration of the project meets the project objectives. As a result, it is
impossible for the reader to meaningfully compare the alternatives, nor is a reader able to
determine if any alternatives are capable of avoiding or lessening the significant impacts of the
project. (See State CEQA Guidelines, 8 15126.6(b).)

The RDEIR compares the Revised Project to the original Proposed Project, the No
Project alternative, and four additional alternatives. However, not a single comparison is based
on any quantitative evaluation of an alternative’s impacts. Instead, the alternatives are described
as having a potentially lesser or greater impact on a specific resource. No details are provided
regarding how much less or how much greater the impacts would be for any particular
alternative. No details are provided regarding where the differences in impacts would occur
geographically, nor is it clear if the greater or lesser relative impacts involve significant effects
versus less than significant effects. In many cases, no details are given as to why the differences
in a certain impact’s magnitude occur. Without these salient details, the comparison of
alternatives is rendered meaningless and certainly does not meet CEQA’s mandate that the EIR
include “sufficient information about each alternative to allow meaningful evaluation, analysis,
and comparison.” (State CEQA Guidelines, § 15126.6(d).) These missing details include, but
are not limited to the following:

. The proposed project (Revised Project, the Proposed Project), and Alternative 3 have
“less water-supply impact than Alternative 2” but the RDEIR fails to quantify to what
degree. (RDEIR p. 25-6.)
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. Alternative 2 is described as “contribut[ing] more to improving conditions for biological
resources” yet the RDEIR does not identify in what quantity, for which particular
resources, or where this would occur. (RDEIR p. 25-7.)

. The No Project Alternative and Alternatives 1A, 1B and 3 are described as having “a
lower potential than the Revised Project to convert agricultural lands or timberland/forest
resources to other uses” but again, the comparison provides no information in the
difference of converted acreage, or the location of the land most likely to be converted.
(RDEIR p. 25-9.)

. Air quality impacts from operation of large or complex facilities such as reservoirs,
desalination or water treatment facilities or major conveyance systems are briefly referred
to, but no even rough estimate of the difference in potential air quality impacts between
the alternatives is identified. (RDEIR p. 25-9, 10.)

. Impacts on recreational facilities and activities under the No Project Alternative, the
proposed project Alternative and Alternatives 1A, 1B, 2 and 3 are described as being
“less than under the Revised Project” but again, there are no quantities or even orders of
magnitude identified to provide any meaningful comparison. (RDEIR p. 25-14))

Because the alternatives analysis is based solely on general qualitative comparisons, it is
wholly unclear from the text whether the alternatives reduce any significant impacts posed by the
Revised Project or the original Proposed Project, defeating the very purpose of the alternatives
analysis. (State CEQA Guidelines, § 15126.6(b).)

There is no meaningful comparison of each alternative to the project objectives. It is
unclear from the short descriptions of each alternative whether each meets the project objectives
in total, in part, or not at all. The very purpose of identifying the objectives sought by a project
is to evaluate a reasonable range of alternatives. (State CEQA Guidelines, 8 15124(b).) Each
alternative must be compared against the project objectives in order for decision makers to
determine the acceptability of each alternative, and meaningfully compare them against one
another.

The alternatives comparison of the RDEIR does not include a sufficient degree of
analysis to provide decision makers with the information needed to make an intelligent judgment
on the project. (Napa Citizens for Honest Govt. v. Napa Cnty Bd. of Supervisors (2001) 91
Cal.App.4th 342, 356.) As written, the RDEIR does not include an adequate comparison of
alternatives. No quantitative analysis of each alternative’s impacts is provided, and no
comparison of each alternative’s ability to meet the project objectives is given. Without this
essential information, there can be no meaningful alternatives analysis, as required by CEQA.

F. Cumulative Impacts.

1. The Cumulative Impacts Discussion Is Deficiently Vague.

The cumulative impacts analysis of the RDEIR identifies the “past projects, other current
projects, and probable future projects” that may contribute to cumulative impacts along with the
Revised Project in only the vaguest of terms. (RDEIR p. 22-1.)
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For example, under Water Resources, other projects identified as possibly leading to
cumulative impacts to water resources include specific projects such as the San Diego County
Water Authority Emergency Storage Project and EI Monte Valley Mining, Reclamation, and
Groundwater Recharge Project as well as general and undefined projects such as “fish screen
projects.” (RDEIR p. 22-2.) No locations or project descriptions are provided, and there is no
discussion of how cumulative impacts from these other projects were calculated and added to
those of the Revised Project. Additionally, as discussed above, the impacts of the Revised
Project are so vague and uncertain, there is no meaningful way to assess their contribution to
cumulative impacts in the region.

2. No Quantitative Comparison of Cumulative Impacts Between the Original
Proposed Project and the Revised Project.

The RDEIR’s cumulative impacts analysis provides only vague, qualitative comparisons
between the cumulative impacts of the Revised Project and the original Proposed Project. For
each analysis area, the impacts of the Revised Project are only identified as being “greater than,”
“less than,” or “the same” as those of the original Proposed Project. No quantitative information,
not even to identify vague orders of magnitude, are provided in the cumulative impacts analysis.
Examples of deficient cumulative impacts analysis include, but are not limited to, the following:

. In each of the analysis areas, from water resources to climate change and greenhouse gas
emissions, the Revised Project’s cumulative impacts related to reliable water supply
actions are described as being “greater than” the Proposed Project. Absolutely no
additional information regarding the quantity of the additional cumulative impacts is
provided. (See RDEIR pp. 22-3 to 22-24.)

. Similarly, in each of the analysis areas, from water resources to climate change and
greenhouse gas emissions, the Revised Project’s cumulative impacts related to Delta
ecosystem restoration actions are also described as being “the same” as the Proposed
Project, however no calculations to support this assertion are provided. (See RDEIR pp.
22-3 t0 22-24.)

. Similarly, in each of the analysis areas, from water resources to climate change and
greenhouse gas emissions, the Revised Project’s cumulative impacts related to Delta
enhancement actions are described as being “greater than” the Proposed Project, however
no calculations to support this assertion are provided. (See RDEIR pp. 22-3 to 22-24.)
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G. The Council’s Proposed Regulations Raise Additional Concerns About CEQA
Compliance®

1. The Proposed Regulations Directly and Substantially Conflict with Controlling
Law

Under the APA, proposed regulations purporting to implement or interpret a statute must
be consistent and not in conflict with statutory authority, and must be reasonably necessary to
effectuate the statutory purpose. (Gov. Code, § 11342.2.) Regulations are invalid if they impair
of conflict with the statute they purport to implement. (California Association of Psychology
Providers v. Rank (1990) 51 Cal.3d 1, 11; Esberg v. Union Oil Co. (2002) 28 Cal.4th 262, 269.)
No deference is accorded to the agency proposing the regulations as to whether it has exceeded
its statutory authority. (Rank, supra, 51 Cal.3d at pp. 11-12; Communities for a Better
Environment v. California Resources Agency (2002) 103 Cal.App.4th 98, 108-109.)

Section 5001(e)(1)

The proposed regulatory definition of “achieving the coequal goal of providing a more
reliable water supply for California” conflicts with the authorizing statute. (Wat. Code, 8 85302,
subd. (d)(1).) Specifically, the statute mandates that “[t]he Delta Plan shall include measures to
promote a more reliable water supply that address all of the following,” including “[m]eeting the
needs for reasonable and beneficial uses of water.” (Ibid.) The Council’s proposed regulation
conflicts with this key criterion identified in the Delta Reform Act to achieve the goal of water
supply reliability.

Section 5001(s)

The proposed regulatory definition of “significant impact” impermissibly attempts to
alter and amend established CEQA principles regarding baseline conditions and assessment of
impacts (direct, indirect, and cumulative), and is in direct conflict with controlling law. (Pub.
Resources Code, 88 21065, 21068; Cal. Code Regs., tit. 14, § 15125; In re Bay-Delta
Coordinated Proceedings (2008) 43 Cal.4th 1143, 1167-1168; Communities for a Better
Environment v. South Coast Air Quality Management District (2010) 48 Cal.4th 310, 315, 320-
322; Citizens for East Shore Parks v. State Lands Commission (2011) 202 Cal.App.4th 549, 557-
566.) The Council has no authority to alter the fundamental framework of environmental review,
which is concerned with whether approval of a proposed action may result in an adverse physical
change in the existing environment. (Pub. Resources Code, 88 21065, 21068; Cal. Code Regs.,
tit. 14, 88 15060, subd. (c)(2), 15061, 15064, 15125, 15358, 15360, 15378, subd. (a); 15382.)

Section 5003(b)(2)(D)

The proposed definition of “covered actions” impermissibly attempts to alter and amend
established CEQA principles regarding the definition of a “project,” as well as the application of

® As established in footnote 1, the Public Water Agencies submitted comments on the drafts of the Delta Plan and on
the regulations the Council has proposed for adoption, all of which were attached and incorporated herein by
reference. Those comments provide additional information on legal deficiency with the actions proposed by the
Council.
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statutory and categorical exemptions, and is in direct conflict with controlling law. (Pub.
Resources Code, § 21065; Cal. Code Regs., tit. 14, 88 15300.2, subd. (c), 15378; 15382.)
Statutory exemptions under CEQA are absolute; they reflect legislative policy determinations
and are not subject to any exceptions for “unusual circumstances.” (Cal. Code Regs., tit. 14, §
15061, subd. (b)(2); Sunset Sky Ranch Pilots Association v. County of Sacramento (2009) 47
Cal.4th 902, 907; Great Oaks Water Co. v. Santa Clara Water Dist. (2009) 170 Cal.App.4th
9576, 966, fn. 8; Communities for a Better Environment v. California Resources Agency (2002)
103 Cal.App.4th 98, 128-129.) The Council’s proposed regulation directly conflicts with these
established principles. Furthermore, “unusual circumstances” as they pertain to categorical
CEQA exemptions have been defined and interpreted under CEQA. (Cal. Code Regs., tit. 14, 8§
15300.2, subd. (c); see, e.g., Banker’s Hill v. City of San Diego (2006) 139 Cal.App.4th 249,
261; Turlock Irrigation District v. Zanker (2006) 140 Cal.App.4th 1047; Santa Monica Chamber
of Commerce v. City of Santa Monica (2002) 101 Cal.App.4th 786, 800; Fairbank v. City of Mill
Valley (1999) 75 Cal.App.4th 1243, 1260-1261.) The Council has no authority to fundamentally
alter controlling law.

Section 5004(b)(3)

The proposed regulation states that “[a]s relevant to the purpose and nature of the project,
all covered actions must document use of best available science (as described in Appendix 1A).”
While the use of best available science certainly should be encouraged, this regulation appears to
exceed the Council’s authority to the extent that it imposes higher standards of proof for local
agency actions than can be found in the controlling law. (See, e.g., Code Civ. Proc., 88 1085,
1094.5.) The Council lacks authority to limit or alter the scope of local agency discretion.

Section 5006

The Council’s proposed regulation of “improved transparency in water contracting” is
redundant of existing policies, as shown in the Council’s appendices. Furthermore, any attempt
by the Council to alter or amend those policies is inconsistent with supremacy principles under
federal law, which governs the contracting process for water supplied by the CVP.

Section 5009

The Council’s proposed regulation states that “[s]ignificant impacts to the opportunity to
restore habitat at the elevations shown in Appendix 4 must be avoided or mitigated.” It is
unclear what constitutes an “opportunity to restore habitat,” and how such an “opportunity”
might be the subject of a potentially significant impact (which much be an adverse physical
impact under controlling law). (Pub. Resources Code, 8§88 21065, 21068; Cal. Code Regs., tit. 14,
8815358, 15382.)

2. The Initial Statement of Reasons Fails to Establish Necessity for Most of the
Proposed Regulations

Government Code section 11349.1, subdivision (a)(1), requires OAL to review all
proposed regulations for compliance with the “necessity” standard. Government Code section
11349, subdivision (a), defines necessity to mean that “the record of the rulemaking proceeding
demonstrates by substantial evidence the need for a regulation to effectuate the purpose of the
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statute, court decision, or other provision of law that the regulation implements, interprets, or
makes specific, taking into account the totality of the record.” (See also Cal.Code Regs., tit. 1, 8
10, subd. (b).) For the reasons set forth below, the proposed regulations fail to comply with this
standard.

Section 5001(k)

The proposed regulatory definition of “feasible” merely repeats the language of Public
Resources Code section 21061.1. (See also Cal. Code Regs., tit. 14, 8 15364.) As such, the
regulation is unnecessary and duplicative.

Section 5001(s)

The proposed regulatory definition of “significant impact” conflicts with existing
statutory and regulatory definitions of the same term used in the same context. (Pub. Resources
Code, § 21068; Cal. Code Regs., tit. 14, § 15382.) The Council’s proposed regulation is
confusing and unnecessary as well as inconsistent with controlling law. (Pub. Resources Code, §
21068; Cal. Code Regs., tit. 14, § 15382; see also In re Bay-Delta Coordinated Proceedings
(2008) 43 Cal.4th 1143, 1167-1168; Communities for a Better Environment v. South Coast Air
Quality Management District (2010) 48 Cal.4th 310, 315, 320-322; Citizens for East Shore
Parks v. State Lands Commission (2011) 202 Cal.App.4th 549, 557-566.)

Section 5006

The Council’s proposed regulation of “improved transparency in water contracting” is
redundant of existing policies, as shown in the Council’s appendices. Furthermore, any attempt
by the Council to alter or amend those policies is inconsistent with supremacy principles under
federal law, which governs the contracting process for water supplied by the federal CVP.

3. The Proposed Regulations are Ambiguous and Confusing

OAL must review each proposed regulation to determine whether it complies with the
clarity standard set forth in Government Code section 11349.1, subdivision (a)(3). “Clarity”
means “written or displayed so that the meaning of regulations will be easily understood by those
persons directly affected by them.” (See also Cal.Code Regs., tit. 1, § 16, subd. (a).)

The Council’s proposed regulations will be implemented through a series of vaguely
described processes, with many of the critical details unknown. The proposed regulations do not
comport with the applicable standard of clarity, requiring that the regulations be “written or
displayed so that the meaning . . . will be easily understood by the persons directly affected by
them.” (Gov. Code, § 11349, subd. (c).) Because the regulations contain so many vagaries, the
regulated community cannot know how they may be required to comply. The Council has an
obligation to provide clear and complete regulations for public review and comment such that
their requirements are readily apparent.
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Section 5009

The Council’s proposed regulation states that “[s]ignificant impacts to the opportunity to
restore habitat at the elevations shown in Appendix 4 must be avoided or mitigated.” It is
unclear what constitutes an “opportunity to restore habitat,” and how such an “opportunity”
might be the subject of a potentially significant impact (which much be a physical impact under
controlling law). (Pub. Resources Code, 88 21065, 21068; Cal. Code Regs., tit. 14, 8815358,
15382.) Further, it is unclear how the proposed mandatory language requiring that “opportunity”
impacts “must be avoided or mitigated” is to be satisfied.

4. The Proposed Regulations Duplicate and Conflict with Areas Already
Regulated

Nothing in the Council’s authorizing statute permits it to supersede the regulatory
authority of any other California department or agency, or to duplicate or adopt conflicting
regulations in areas already regulated. A number of significant conflicts with existing statutes,
regulations, and established case law are created by and embedded in the Council’s proposed
regulations. For example, the California Resources Agency is responsible for adopting
guidelines implementing CEQA, and the courts have extensively interpreted that statute’s
definitions and requirements pertaining to environmental impact assessment, mitigation
requirements, and environmental disclosure standards in relation to project approval, among
others. The Council has no authority to adopt regulations that attempt to supersede, and create
substantial conflicts with, those established requirements.

Section 5001(k)

The proposed regulatory definition of “feasible” merely repeats the language of Public
Resources Code section 21061.1. (See also Cal. Code Regs., tit. 14, 8 15364.) As such, the
regulation is unnecessary and duplicative.

Section 5001(s)

The proposed regulatory definition of “significant impact” conflicts with existing
statutory and regulatory definitions of the same term used in the same context. (Pub. Resources
Code, § 21068; Cal. Code Regs., tit. 14, § 15382.) The Council’s proposed regulation is
confusing and unnecessary as well as inconsistent with controlling law. (Pub. Resources Code, §
21068; Cal. Code Regs., tit. 14, § 15382; see also In re Bay-Delta Coordinated Proceedings
(2008) 43 Cal.4th 1143, 1167-1168; Communities for a Better Environment v. South Coast Air
Quality Management District (2010) 48 Cal.4th 310, 315, 320-322; Citizens for East Shore
Parks v. State Lands Commission (2011) 202 Cal.App.4th 549, 557-566.)

Section 5003(b)(2)(D)

The proposed definition of “covered actions” impermissibly attempts to alter and amend
established CEQA principles regarding the definition of a “project,” as well as the application of
statutory and categorical exemptions, and is in direct conflict with controlling law. (Pub.
Resources Code, § 21065; Cal. Code Regs., tit. 14, 88 15300.2, subd. (c), 15378; 15382.)
Furthermore, “unusual circumstances” as they pertain to categorical CEQA exemptions have
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been defined and interpreted under CEQA. (Cal. Code Regs., tit. 14, 88 15300.2, subd. (c); see,
e.g., Banker’s Hill v. City of San Diego (2006) 139 Cal.App.4th 249, 261; Turlock Irrigation
District v. Zanker (2006) 140 Cal.App.4th 1047; Santa Monica Chamber of Commerce v. City of
Santa Monica (2002) 101 Cal.App.4th 786, 800; Fairbank v. City of Mill Valley (1999) 75
Cal.App.4th 1243, 1260-1261.) The Council has no authority to duplicate, supersede, or adopt
conflicting regulations in areas already regulated.

Section 5006

The Council’s proposed regulation of “improved transparency in water
contracting” is redundant of existing policies, as shown in the Council’s appendices.
Furthermore, any attempt by the Council to alter or amend those policies is inconsistent with
supremacy principles under federal law, which governs the contracting process for water
supplied by the federal CVP.

H. Conclusion.

For the reasons set forth above, the proposed regulations exceed and transgress the
Council’s statutory authority. As such they are invalid under the Delta Reform Act of 2009
(Wat. Code, § 85001 et seq.), the California Environmental Quality Act (“CEQA”) (Pub.
Resources Code, 8 21000 et seq.), and the APA (Gov. Code, § 11342.2). Additionally, this EIR
does not provide a legal basis for the Council to adopt the Delta Plan. Accordingly, the Council
should not certify the EIR. However, if it does, the Council must first revise the EIR to make it
legally compliant with CEQA. Such revisions would constitute new information of substantial
importance under CEQA and thus require recirculation before the Council considers certification
of a subsequent, legally sufficient EIR. (State CEQA Guidelines, § 15088.5.)





