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Re: Final Draft Delta Plan 

 

Dear Council Members: 

 

The San Joaquin Tributaries Authority and its members
1
 (“SJTA”) reviewed the Delta Stewardship 

Council’s (“DSC”) Final Draft Delta Plan (“Plan”) and appreciate the opportunity to provide 

informative comments. The Plan has improved since the initial staff draft and the SJTA is encouraged 

and optimistic that the DSC will remain committed to further improving the document. With that in 

mind, the SJTA provides the following comments on the Plan and asks the DSC to revise the Delta 

Plan accordingly.  

 

Water Supply Reliability Policy 1 

 

The SJTA was pleased with the efforts of the DSC and its staff to rework Water Supply Reliability 

Policy 1 (“WR P1”), Reduce Reliance on the Delta and Improve Regional Self-Reliance, but feels the 

revised language is inconsistent with Water Code sections 85021 and 85302, and the language of SB 

X7 7. 

 

As the DSC is well-aware, Water Code section 85021 states that “[t]he policy of the State of California 

is to reduce reliance on the Delta in meeting California’s future water supply needs through a statewide 

strategy of investing in improved regional supplies, conservation, and water use efficiency.” The goal 

is limited to reducing reliance on the Delta. Therefore, this provision cannot be used to regulate 

upstream agencies and stakeholders which do not rely on water from the Delta. 

 

Provided the limitation above, the current version of WR P1 goes beyond the authority provided by 

section 85021 because it states compliance “will be demonstrated through a significant reduction in the 

                                                 
1
 Members of the San Joaquin Tributaries Authority include the City and County of San Francisco, Merced Irrigation 

District, Modesto Irrigation District, Turlock Irrigation District, Oakdale Irrigation District, and South San Joaquin 

Irrigation District. 
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amount of water use, or in the percentage of water used, from the Delta watershed.” Upstream water 

users, who do not rely on the Delta, are not required to mitigate for users’ reliance on the Delta; 

requiring this goes beyond the State’s policy and the DSC’s authority. Further, WR P1 threatens to 

infringe on the priority of existing water rights because it would require water users which benefit from 

an earlier priority to forego the water which would otherwise be diverted and distributed pursuant to 

those rights, and allow downstream users to take that water—sometimes without a water right at all. 

This is contrary to existing statutory and case law. 

 

In addition WR P1 is contrary to language of SB X7 7. Water Code section 10608.8(c), part of SB X7 

7, states:  

 

This part does not require a reduction in the total water used in the agricultural or 

urban sectors, because other facts, including, but not limited to, changes in agricultural 

economics or population growth may have greater effects on water use. 

 

WR P1 specifically requires a “significant reduction in the amount of water use.” Thus, the compliance 

required by WR P1 is directly inapposite to SB X7 7, which expressly states that it “does not require a 

reduction in the total water used.” Therefore, as currently drafted WR P1 is contrary to existing law 

and it is impossible to achieve its intent to comply with SB X7 7.   

 

WR P1 is also contrary to Water Code section 85302 which identifies that the geographic scope for  

projects and programs identified in the Delta Plan “shall be the Delta[.]” (Water Code, § 85302(b).) 

While section 85302(b) allows for recommendations outside of the Delta, it is unambiguous that the 

Delta Plan shall remain focused on the legal Delta. WR P1 goes beyond the authority allowed by the 

legislature and will not be able to withstand a legal challenge. The SJTA therefore requests the DSC 

revise WR P1 to remove the language which applies to the Delta watershed (i.e. upstream water users) 

and that which “require[s] a reduction in the total water used.” In the alternative, WR P1 could be 

changed to a recommendation. 

 

WR P1 also fails to properly define “reduced reliance on the Delta.” As currently drafted, WR P1 

states that reliance will be reduced when water suppliers identify, evaluate, and commence 

implementation of “all programs and projects that are local cost effective and technically feasible that 

reduce reliance on the Delta.” The conundrum with this is that WR P1 defines “reduced reliance” with 

“programs and projects which reduce reliance.” This is unhelpful and offers no guidance to water 

suppliers because it defines “reduced reliance” with “reduce reliance.” Further, requiring water 

suppliers to commence implementation of “all” programs and projects which may reduce reliance is 

burdensome and does not allow for analyses of the possible effectiveness of those programs and 

projects, notwithstanding whether they are cost effective or technically feasible. 

 

Finally, water suppliers have been implementing measures to conserve water and increase efficiency in 

water deliveries for many years. Recognition of such measures and efforts when determining whether 

WR P1 has been met is necessary to ensure that such measures continue. 

 

Improved Water Supply Reliability 

 

Chapter 3 of the Plan involves one of the co-equal goals: improved water supply reliability. While 

many good strategies and issues are identified, some gaps and misstatements create confusion and 
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must be addressed. For instance, page 72 lists strategies which would improve water supply reliability, 

including prohibiting waste and unreasonable use. However, the Plan fails to identify how to 

accomplish that strategy. At minimum, one such measure that must be taken which would achieve this 

strategy would be to reduce in-Delta illegal diversions. 

 

The State Water Resources Control Board (“State Water Board”) identified illegal diversions as 

potentially “quite significant” especially in light of Order WR 2004-0004 and found several parcels in 

the Delta lack claimed riparian rights because those parcels were not adjacent to Delta waterways. 

(Strategic Workplan for Activities in the San Francisco Bay/Sacramento-San Joaquin Delta Estuary, at 

83.) While the Delta Watermaster has required Statements of Diversion and Use in which Delta 

diverters report their diversions by simply alleging water rights—often pre-1914 and riparian rights—

reporting diversions alone does not establish water rights. Those alleged water rights must be 

investigated and adjudicated as having (or not having) those water rights. This will help create 

certainty within the Delta, reduce illegal diversions which take water out of the system and increase 

water supply reliability, one of the co-equal goals that the DSC purports to be dedicated to reaching. 

 

Additionally, the Delta Plan’s use of the phrase “more natural flow patterns” is confusing and 

outdated. Indeed, during the State Water Board Workshop 3, Analytical Tools for Evaluating Water 

Supply, Hydrodynamic and Hydropower Effect, it was recommended that the phrase “natural flow” 

should not be used and was criticized across the board. Rather, as reflected by the Delta Plan’s use and 

definition of the phrase “functional flow,” the phrase “natural flow pattern” is not helpful or applicable 

in the Bay Delta’s highly altered system. As such, use of “natural flow” or similar throughout the Plan 

should be revised to read “functional flow” for purposes of consistency and understanding of realistic 

goals. 

 

Ecosystem Restoration Policy 1 

 

Ecosystem Restoration Policy 1 (“ER P1”), Update Flow Objectives, is a directive to the State Water 

Board to develop, implement and enforce new and updated flow objectives for the Bay-Delta Water 

Quality Control Plan (“Bay-Delta Plan”): 

 

The State Water Resources Control Board should update the Bay-Delta Water Quality 

Control Plan objectives as follows: 

a) By June 2, 2014, adopt and implement updated flow objectives for the Delta that are 

necessary to achieve the coequal goals. 

b) By June 2, 2018, adopt, and as soon as reasonably possible, implement flow 

objectives for high-priority tributaries in the Delta watershed that are necessary to 

achieve the coequal goals. 

This policy is flawed for several reasons. 

 

ER P1 oversteps DSC authority. The Delta Plan acknowledges that the Delta Reform Act allows for 

the DSC to have regulatory jurisdiction over covered actions, and that “entities proposing covered 

actions must comply with the regulations (policies) in the Delta Plan.” (Delta Plan, at 5.) It further 

states that the Delta Plan contains “policies that will be enforced by the Council’s appellate authority 

and oversight” (p. 39), and “The current regulatory provisions of the Delta Plan, including the 

consistency review and appeals process, apply to only covered actions[.]” (Sidebar, p. 50) It does not 
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make sense, then, that ER P1 is a policy rather than a recommendation because the DSC does not have 

the authority to mandate an action of the State Water Board that is explicitly exempt as a covered 

action.  

 

The State Water Board’s review of the Bay-Delta Plan is expressly exempt as a covered action. (Delta 

Plan, at 57 [“These exemptions include … A regulatory action of a State agency (such as the adoption 

of a water quality control plan by the SWRCB …”].) Therefore ER P1 cannot have regulatory 

authority since the DSC regulatory jurisdiction is limited to covered actions. Further, ER P1 

unambiguously calls only for an action by the State Water Board which is exempt as a covered action, 

leaving the policy with no other covered action to govern. 

 

Next, the deadlines the Delta Plan sets forth in ER P1 are unrealistic and cannot be met. ER P1, 

subsection (a), calls for updated and implemented flow objectives “for the Delta” by June 2, 2014. The 

State Water Board released its Substitute Environmental Document (“SED”) for Phase 1, occurring 

outside of the Delta, on December 31, 2012 and has not yet scheduled a date for release of an SED for 

the phase(s) which may include the Delta. The SED is a draft document, to which months of a 

comment period is afforded, with the final later being adopted. As the DSC is well-aware with its 

development of the Delta Plan and its associated environmental and regulatory documents, this process 

can take years. The 2014 deadline for final flow objectives, as well as implementation, for the Delta is 

unrealistic. Additionally, the Delta Plan admits that implementation through mechanisms such as 

settlement or water rights hearing will go beyond the 2014 and 2018 deadlines.  (Delta Plan, at 156, fn 

2.) The only other listed mechanism by which the Delta Plan suggests implementation is through 

FERC relicensing, which is legally indefensible. Therefore, ER P1 sets unrealistic deadlines which 

cannot be met; the SJTA therefore requests that ER P1 be revised in a way which reflects the existing 

progress of the State Water Board’s process, including implementation which is currently scheduled as 

Phase 3 of the Bay-Delta Plan.  

 

Finally, the DSC has regulatory authority over covered actions which occur partly or wholly within the 

Delta. The State Water Board has made the decision to phase its review of the Bay-Delta Plan, with 

each phase having its own environmental review. Therefore, should the DSC choose to keep ER P1 in 

place as a policy notwithstanding the fatal flaws outlined above, it must be clear as to which Phases the 

deadlines apply. For instance Phase 1 of the State Water Board review occurs entirely outside of the 

Delta and is therefore not subject to compliance with policies in the Delta Plan (in addition to the 

express exemption discussed above). Therefore, ER P1 again oversteps the DSC authority in 

attempting to regulate outside of the statutory Delta. 

 

For the reasons set forth above, the SJTA requests that the DSC remove ER P1, or revise it to read as a 

recommendation rather than a policy, similar to other recommendations calling for other State agency 

action (e.g., ER R5, predation control). 

 

The Delta Watermaster 

 

Chapter 3 suggests that the Delta Watermaster should expand the “assessment” of illegal water 

diversions within the Delta to the entire Delta watershed. This is contrary to the Delta Watermaster 

enabling statute and is premature because the “assessment” of illegal water rights does not create 

certainty with regard to existing diversions. 
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‘The Plan states that the Delta Watermaster’s responsibilities should be expanded to the Delta 

watershed. This is contrary to the Delta Reform Act’s enabling statute which reads in relevant part: 

 

The Delta Watermaster’s authority shall be limited to diversions in the Delta, and for 

the monitoring and enforcement of the board’s orders and license and permit terms and 

conditions that apply to conditions in the Delta. (Water Code, § 85230.) 

 

The legislature distinctly delineated a clear boundary of the legal Delta—not the Delta watershed—in 

creating the position of the Delta Watermaster. To suggest otherwise is beyond the authority of the 

DSC and the language on page 117 should therefore be removed. In its place, the DSC could offer 

helpful suggestions to the Delta Watermaster with regard to existing duties to identify illegal 

diversions occurring within the Delta. This may include, but not be limited to, chain of title inquiries, 

issuance of Cease and Desist Orders, and thoughtful analyses of historical records and maps. 

 

Further, the Delta Watermaster made several presentations to the DSC over the course of the 

development of the Delta Plan about diversions within the Delta, and the Statement of Diversion and 

Use reporting program. During these presentations, the Delta Watermaster expressly communicated 

that he has not made any determination of water rights through the Statement of Diversion and Use 

program. This compilation, without more, does not provide any increased certainty regarding Delta 

diversions. Before any discussion of expansion of the Delta Watermaster’s duty occurs, it would be 

prudent to successfully complete a thorough investigation including, but not limited to, chain of title 

inquiries into the legality of the diversions occurring within the Delta. Going beyond diverters’ self-

serving allegations of water rights and estimations of measurements will help ensure certainty within 

the Delta, and promote the co-equal goals. 

 

The SJTA urges the DSC to consider and remedy these outstanding issues before it adopts the Final 

Delta Plan. 

 

Very truly yours, 

 

O’LAUGHLIN & PARIS LLP 
 

 
_______________________________ 

TIM O’LAUGHLIN 

 

TO/tb 

cc: San Joaquin Tributaries Authority 


