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Response to comment ROR010-1
Comment noted.



Response to comment ROR010-2
Comment noted.

Response to comment ROR010-3

The range of alternatives analyzed in the EIR is a reasonable range of
alternatives based on thorough consideration of public input and the
requirements of CEQA. The Delta Plan does not include a Delta
conveyance facility of the type described in the comment, and thus the
EIR neither analyzes the impacts of such a facility nor considers
alternatives to one. Regarding the relationship of BDCP and the Delta
Plan, please see Master Response 1. Regarding the development and
selection of the range of alternatives considered in the EIR, please refer to
Master Response 3.



Response to comment ROR010-4
Please refer to response to comment ROR010-3.



Response to comment ROR010-5

Regarding BDCP and potential alternatives thereto, please refer to
response to comment ROR010-3. Regarding the selection of the
environmentally superior alternative, please refer to Master Response 3.



Response to comment ROR010-6

The range of alternatives analyzed in the EIR is a reasonable range of
alternatives based on thorough consideration of public input and the
requirements of CEQA. Please see response to comment ROR010-3 above
as well as Master Response 3.



Response to comment ROR010-7

As discussed in Master Response 4 and section 25 of the Recirculated
Draft PEIR, Alternative 2 is not environmentally superior to the Revised
Project (the Final Draft Delta Plan), because it would bring about more
uncertainty regarding water supply and more conversion of agricultural
land to non-agricultural uses than the Revised Project.

Response to comment ROR010-8

Mitigation Measures listed in the EIR are made enforceable through Delta
Plan policy G P1, which makes mitigation a requirement of Delta Plan
consistency, as further explained in Master Response 3. Equally effective
measures may be substituted by future lead agencies, but these would
remain mandatory. Moreover, future lead agencies will have the obligation
under CEQA to mitigate the significant impacts of projects regardless of
bond measures or any other circumstances.

The EIR is not intended to, and could not, provide take authorization
under the federal Endangered Species Act for the Delta Plan or for any
project encouraged by the Delta Plan. The Delta Plan’s significant adverse
impacts related to biological resources, including special-status species,
are discussed in Section 4 of the EIR. Regarding the EIR’s analysis of
alternatives to the Delta Plan, please see Master Response 3.



No comments
-n/a -



Response to comment ROR010-9
Please refer to response to comment ROR010-3.

Response to comment ROR010-10
Comment noted.



Response to comment ROR010-11

The documents noted here are attachments to the letter submitted on the
RDPEIR and do not require a response.



total capacity of 9000 cubic feet per second. . . and a

conveyance designed to use gravity flow. . .” (July 25,

Sincerely,

E. Robert Wright
Senior Counsel

Friends of the River

(]

2012).
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Response to comment ROR010-12
Comment noted.



Response to comment ROR010-13

The proposed BDCP is a reasonably foreseeable future project that is not
part of the Delta Plan. It is being evaluated by the Department of Water
Resources as the CEQA lead agency. The cumulative impacts of the
proposed Delta Plan, in combination with the impact of the proposed
BDCP, are described in EIR Sections 22 and 23. Please refer to Master
Response 1.



Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007} 40 Cal.4" 412, 429, 430, 434,
440-441.

The Council's CEQA process has unlawfully segmented the threshold issue and alternative of
whether to create new diversions and conveyance upstream from the Delta for the exporters from
analysis and consideration of the water supply, water quality, endangered fish species, and other
environmental issues arising from future operation of the facilities taking enormous quantities of
freshwater away from the Delta.

These violations are fundamental and extremely serious. The CEQA Guidelines (14 Cal. Code
Rags. 15000 et seq.) define a “project” to mean “the whole of an action, which has a potential for resulting
in either a direct physical change in the environment, or a reasonably foreseeable indirect physical
change in the environment. . .” Guideline § 15378 (all citations are to the CEQA Guidelines unless
otherwise indicated). “All phases of a project must be considered when evaluating its impact on the
environment: planning, acquisition, development, and operation.” (Guideline § 15126 (emphasis added).
According to the Draft EIR, once adopted, the BDCP must be included in the Delta Plan. (Draft EIR 23-1).
The Draft EIR declares that “it is anticipated that the BDCP will include actions to. . . modify SWP and
CVP Delta water conveyance facilities and operations in the Delta. . . " (Draft EIR 23-2). As set forth in
detail in the EWGC written comments, and my oral comments, there has been no detailed, comprehensive
identification, let alone analysis of the environmental impacts of diverting massive quantities of water for
the exporters, upstream from the Delta.

Allthe RDEIR does is concede that the Revised Project would have significant and unavoidable
environmental impacts including “water resources, violate any water quality standards or waste discharge
requirements or substantially degrade water quality.” (RDEIR 24-10). Likewise, the RDEIR concedes that
anather significant and unavoidable environmental impact would be "substantial adverse effects on
sensitive natural communities, substantial adverse effects on special-status species; substantial adverse
effects on fish or wildlife species habitat; interfere substantially with the movement of any native resident
or migratory fish or wildlife species or with established natural resident or migratory wildlife corridors.”
(RDEIR 24-10). Similarly, the RDEIR admits that "operations of new water supply facilities whether in-
stream, such as pipelines, tunnels, canals, pumping plants, water intakes or diversions may create long-
term changes in local mixtures of source waters within water bodies.” (RDEIR 3-3).

Such admissions of the obvious are virtually useless vague generalities. There is a difference
between catching a cold and developing a terminal illness. The point being that there is a difference
between diverting a small amount of water from a healthy body of water, and taking an enormous quantity
of water from a body of water that is already seriously degraded and is in crisis stage. Such vague,
boilerplate statements might, arguably, constitute the start of an Initial Study under CEQA to begin
identifying environmental impacts of a project for consideration. They most certainly do not constitute the
kind of comprehensive environmental analysis required in a legally sufficient EIR. Mareover, these are the
types of deficiencies that cannct be remedied simply by responding to comments in a Final EIR. Unless
the Council drops the call for improved conveyance, new conveyance upstream from the Delta, optimizing
diversions in the wet years, and so forth, it will be necessary for the Council to prepare and recirculate a
new Draft EIR. That is because "The draft EIR [and RDEIR] was so fundamentally and basically
inadequate and conclusory in nature that meaningful public review and comment were precluded.”
Guideline § 15088.5(a)(4).

t—RORO10-13

No comments
-nla-



The RDEIR seeks to justify failure to perform any meaningful environmental analysis of the
project by self-serving argument that “the Revised Project would not directly result in construction or
operation of projects or facilities, and therefore would result in no direct impacts on many resources. The
Revised Project could, however, result in or encourage implementation of actions or development of
projects, including construction and operations of facilities or infrastructure. The severity and extent of
project specific impacts on the physical environment would depend on the type of action or project being
evaluated, its specific location, its size, and a variety of project and specific factors that are undefined at
the time of preparation of this program-level study. Project-specific impacts would be addressed in
project-specific environmental studies conducted by the lead agency at the time the projects are
proposed for implementation.” (RDEIR 2-28).

That statement is both false and constitutes erroneous interpretation of CEQA. The project was
defined during the surmmer by both the DWR Deputy Director and the Governor as consisting of two 33
foot diameter tunnels 35 miles long with the capacity to convey 15,000cis (cubic feet per second) under
the Delta to the pumping plants at the south end of the Delta. The upstream diversion location would be
near Clarksburg on the Sacramento River. Initially there would be three intakes with a capacity to divert
9000cts though additional intakes could be added later to take the whole 15,000cfs. That is an enormous
quantity of water, equivalent to the typical entire summer flow of the Sacramento River at that location.
There is a difference between filling a water bottle in the River and diverting 15,000cts.

As explained by the California Supreme Court more than 30 years ago, CEQA establishes a
mandate "that environmental considerations do not become submerged by chopping a large project into
many little ones-each with a minimal potential impact on the environment-which cumulatively may have
disastrous consequences.” Bozung v. Local Agency Formation Com. (1975) 13 Cal.3d 263, 283-4. What
the Council's CEQA process has done is to segment, or piscemeal, the decision whether to establish new
conveyance for the exporters, upstream from the Delta, from the analysis of the actual impacts of the
actual diversions and conveyance of all that fresh water before it even reaches the Delta. “Doing so
[segmenting environmental analysis] runs the risk that some ernwvironmental impacts produced by the way
the two matters combine or interact might not be analyzed in the separate environmental reviews.”
Tuclumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 1550a|.App.4”‘ 1214,
1230. The CEQA Guidelines provide that where individual projects or a phased project is 1o be
undertaken the lead agency shall prepare a single program EIR for the ultimate project. And, "Where an
individual project is a necessary precedent for action on a larger project, or commits the lead agency to a
larger project, with significant environmental effects, an EIR must address itself to the scope of the larger
project.” Guideline § 15165. Section 15165 prescribes that the program EIR shall be prepared as
described in Guideline § 151868, which explains how the program EIR can allow more exhaustive
consideration of effects and alternatives and do so at an early time when the agency has greater flexibility
to deal with basic problems or cumulative impacts.

The CEQA process followed by the Council has, instead of following the CEQA decisions and
governing Guideline sections, unlawfully segmented the General Plan type fundamental decision to
create new conveyance from analysis of the environmental consequences of diverting the enormous
quantities of water upstream from the Delta in the course of operations of the conveyance facilities—Delta
Tunnels— that are the centerpiece of the BDCP. "[PJostponing envirenmental analysis can permit
‘bureaucratic and financial momenturn’ to build irresistibly behind a proposed project,’ thus providing a
strong incentive to ignore environmental concerns.™ Save Tara v. City of West Hollywood (2008) 45
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Cal.4™ 116, 135. * The full consideration of environmental effects CEQA mandates must not be reduced
to a process whose result will be largely to generate paper, to produce an EIR that describes a journey
whose destination is already predetermined.”™ Save Tara, 45 Cal. 4" 118, 135-6.

“CEQA’s informational purpose ‘is not satisfied by simply stating information will be provided in
the future.™ Vineyard Area Citizens, 40 Cal.4" 412, 441, Either the call for new conveyance, aptimizing
diversions in the wet years, and so forth must be dropped from the Delta Plan and the Praposed
Regulations, or a new Draft EIR comprehensively addressing and analyzing water availability, water
supply, and the environmental consequences of providing the quantity of water to be taken must be
prepared and recirculated so that the decision-makers and the public have adequate information to
evaluate the proposed project and to consider reascnable alternatives.

Finally, this confirms the itemns that | entered into the Record by supplying them to Angela
D'Ambrosio, special assistant to the Executive Officer after concluding my oral comments at the public
hearing on January 11, 2013. These items were as follows:

Friends of the River comment letter dated January 11, 2013, seven pages long, including submission of
New Alternatives 2A and 2B.

Friends of the River letter dated January 11, 2013, and the three exhibits furnished therewith including
Release and Report in Brief, National Academy of Sciences; Eberhardt School of Business Forecasting
Center, Benefit-Cost Analysis of Delta Water Conveyance Tunnels; and Cafifornia Natural Resources
Agency “The elements of a preferred proposal include the construction of water intake facilities with a
total capacity of 2000 cubic feet per second . . ."

| also entered into the Record the lengthy document and appendices entitled Historical Fresh Water and
Salinity Conditions in the Western Sacramento-San Joaquin Delta and Suisun Bay, with a cover page
reflecting Delta Flow Criteria Informational Proceeding, before the State Water Resources Control Board,
Technical Memerandum WR10-001, Contra Costa Water District (February 2010).

Please call if any of the above six items have been misplaced or are not found in your
Administrative Record, and | will be happy to furnish a duplicate.

CONCLUSION T

The Council's CEQA process has placed the cart before the horse by calling for new conveyance
of significant guantities of freshwater upstream from the Delta prior to the Council or any other public
agency completing the CEQA process including preparation of a sufficient EIR identifying, disclosing, and
analyzing the environmental consequences of doing so. That action viclates CEQA. This placing the cart
before the horse including being prior to the State Water Resources Control Board determining how much
if any water is actually available for such diversions, and conducting cost-benefit analysis and performing
its analytical responsibilities pursuant to the public trust doctrine to ensure protection of the Delta and the
Delta watershed, also violates California’s public trust doctrine as set forth by the California Supreme
Court in the Mono Lake case, National Auduben Society v. Superior Court (1983} 33 Cal.3d 418.

—RORD10-13

—RORO10-14

t—RORO10-15

Response to comment ROR010-14
Comment noted.

Response to comment ROR010-15
Comment noted.



No comments
-n/a -
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