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DearChainnan kenbe g and Delta Stewardship CouncilMe mbe s

‘The Delta Caucus (Contra Costa, Sacramento, San Joaquin, Solano and
Yolo County Famrm Bumeaus) appreciates the opportunity to comment on the
Delta Plan Draft Pogram FR  As you know, the Delta Caucus has been
extensively involved in the Delta Plan review processand has submitted detafled
comme ntson the many previous versions ofthe draft Delta Plan. Forthe sake of
space and brevity, we willnotrestate allof our previous commentsorobjections
here.

hstead, the Delta Caucus submits this letter to jointly addmess the
wciculated draft Fnvionmental Inpact Report (Dmaft ER) and the November
30" version of the draft Delta Ste wardship Council Plan (Dmaft Plan). Forease of
reading the fist portion of this letter addmesses policy concems ansing from the
Drmft Plan. ‘The second portion of this letter add msses shorteomings in the Dmft
EIR. .

'This ketter focuses comments on deficiencies of the Dmfi HR and on
unwise or the absence of effective policies and recommendations within the
Dmft Plan. The Delia Caucus, however, meaflinns its previous comments and
objections and incompomtes them herin by eference and in paricular the
previous le tte r writte n to the Councileonceming the deficiencies in the EIR With
wspectto the commentsto the dm it EIR, it is the Delta Caucus'sopinion that the
Council did not serously take into account the comments prsented in our
comment letter and, further, the Council fafled to make good faith rrasoned
wesponses to our comments, a separate and independent bass for cone lnding
the FIRis legally deficient. Hence we attach oureadier comment letter to this
letter as though present in full here. ‘The Delta Caucus objects to the Delta
Sewardship Couneil e e tifying the EIR
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Response to comment ROR005-1
Comment noted.

Response to comment ROR005-2
Please see response to commenter's prior letter, OR105.

Response to comment ROR005-3
Please see response to comment ROR005-2 above.
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Members of the Delta Caucus ame the very famers the Dmaft Plan extols
and expressly intends to protect and assist.  For instance, the Dmft Plan
acknowledges agneulture is the Delta’s “primary land use...a key economic
sector, and a way of life.” Draft Plan at 179. The Draft Plan adds: “The Delta
Stewandship Councilenvisionsa future whe e .. [a]gre ultuwe will continue to thive
on Delta’smumllands..” (Dmft Plan at 178) and indentifies “proposalsto protect,
enhance and sustam..agnculture” as a major stategy of the Dmft Plan (H.),
ine nding “ine eased investme nt in agheulbure”. Delta Plan at 179,

Quantifying faming’s economic importance to the wegion and the dale,
the Dmft Report discloses that, “the totaleconomic impactof Delta agric ultue is
13,179 jobs, $1.059 billon in valie added, and neady $5,372 bilion in economic
output.” Dmft Plan at 191, The eport notes agrc ulture “de fine(s) the Delta asa
place.” Dmft Reportat 192,

However, aller evidencing agrcullure’s economic imporance by
presenting impressive economic numbers, the Dmft Report substantially misses
the maik conceming agrcultural policies and stmtegies As explained
subsequently, the Dmft Report either omits meaningful agreulbure policies,
suggesting  the authors do not undemstand either agrcultural opemations or
policy, or alematively offer laigely meaningless policies about “wildlife -frie ndly
agrcultue” oragrtounsm which are either imelevant to fune tioning agric ulturs |
opermtions oron balance hamful to long termm agnc ulfuml ntere st in the Delta
m®gion.

Thus the Draft Report poovides the Delta Caucus with substantial
frustration. Asexplained below the pwposed policy offers little ornothing to the
agne ultural ind ustiy and suggeststo usthe Councilstaff does not unde stand the
threatsand opporunitie s facing agric ulture.

The Caucus's offer to meet with the Council staff and woik collabomtively
about meaningful agrcultual policies has been essentially rebuffed. Instead
each Council report contains the same empiy or adverse policies, the Caucus
continues to express opposition to the Dmft Flan and the Council staff makes no
effort to undeistand and reconcile legitimate policy questions and concems
presented by the Caucus. We again express ourbelief that me aningful meetings
with the Council staff should be held. This chain of events does not produce
appropuiate and useful public policies.

With this ovewiew in mind, the Delta Caucus emphasizes major
agrcultuml policy issues that have been omilled or mishandled in the Dmafi
Report. In the intemst of time and space and smce these issues have been
ventilated in greater detail in eadier comments offered to the DSC, we have
opted to emphasize the following issues to illustrate the Draft Plan’s sho e o ming
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Response to comment ROR005-4
This is a comment on the Delta Plan, not on the EIR.
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regarding agncullure. But these ilustative problems do not exhaust all of the
pwblmswe perweive are found in the Draft Plan.

1. The Dmaft Plan offersa distoded, unmealistic and potentially adve se

emphasis on “wildlife-fiendiv” agrcultuml practices and a futwe expansion of
agntounsm,

Without offering any empitcal economic data oreconomic analysis, the
Dmft Plan baklly asserts that practices to “maximize habitat values” support
Delta agrculture. (Dmft Plan at 197.) "B put a finer point on it, this pivotal
statement lacks a scintilla of supporing evidence. Undeterred by this lack of
evidence, the Dmft Report pmeeeds to aigue Delta fanners must “implement
‘wild life -frie ndly’ management pmetices to maximize habitat values” (Dmft
Plan at 206.) The Dmft Report then reduces thiswobbly and highly que stionable
concept nto a recommendation for state agencies to use their mgultory
power to “encoumge habitat enhancement and ‘wildlife-frie ndly’ famming
systems” (Dmf Reportat 207.)

B start with, this entie analysis, policy discussion and recommendation
and vitually everthing about bumrdening the agrcultuml industy with the
dispmoportionate costand expense ofa lamgely societal benefit, pre serving land
for selected bird and animal species.  Thus the pmoposed poliey dieetly
encourages other public agencies to exercise mgulatory power in a manner
requinng famm operations to measurably change famming opemtions to
accommodate unelated widlife considemtions. Plus the unstated but clear
threat to the agrcultuml industry is that the DSC will exerise its considemble
mwgukitory power under the guise of meviewing Covered Actions to exact
changesto agncultumloperationsas conditions precedent to uphokling a bcal
govemment action conceming the famming opemtion.

Imposing unelated conditibns to advance larger social benefits in
exchange fora pemnit 8a common practice by Califomia regulatory authoritie s,
See, forexample, Nolan v. Californic Coastal Commission (1987) 107 S.Ct. 3141,
Bright Development v. City of Haey (1993) 20 CalApp 4™ 783, Bive | Associate s v
City of los Angeles (1989)216 CalApp.3d 1208, The Draft Plan's analysis and
mwecommendation encoumges the DSC and otheregulatory agencies to treat
the agrcultumle o mmunity ashaving a special and distinet obligation to provide
habitat that is gmeater than the obligation held by the geneml public, even
though the geneml public benefits by expanding the amount of habitat and
open space land. Inposing this special significant financial burden on the
agrcultual community rather than the public at large mpresents a significant
and majorthreat and the Draft Plan should be mvised to avoid this uninte nded
consequence.
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Simply stated, our members wony about regulatory agencies seeking to
support the co-equal goals by intmuding into omganic economic issues such as
cwpping pattems or cwop decisions. ‘The Delta Caucus does not guestion
whethercreating orenhancing land forspecial species habitat is salutary. It is
However, the Dmafi Plan emphatically and dangemwusly shifts a sgnificant portion
of the burden of accomplishing this geneml public goal from the geneml public

to the agreultural community. This dramatic shift in responpsibility rmises serious
Constitutio naland poliey que stio ns.

2. Defining nommal agrcultuml practices as Covered Actions will
impede orimpaircustomary agrculturaldecisibnsand opemtions

Pre se ntly some types of agrculbural aetions within the Delta area requie
disc retionary land use approvals from local agencies, ‘These actions constitute
Covered Actions. Many of the representative counties sumounding the Delta
have adopted land use regulations requinng discretionary land use pemnits for
cetain identified famning practices and opemtions For pumposes of illustration
only, one of the counties, San Joaquin County, eqguires disc etionary land use
permmits forthe following usesin lands designated agrculture on the genemalplan
and ¢lassified agric ulture in the zoning ordinance:

Famn mlated aenalsewvices
Agdculiumlproce ssing preparmation sewvices
Agrcultumlprocessing food manufac tunng
Feed and grain sakes

Agric ultural ware houses

Raising exotic animals

Raising hogs

Tainng smallanimals
FHucationalanimal pmojects

0. Smalbreeding kennels

11.  Communication semvices

12. Custom agne ultum | manufae turing

13. Famn sewices

14. Whole sale nursery

15. Petmleum and gasextmction

16. Famn produce stands

17. Fkse ntial public sevices

=tk B h

18.  Nature presewes
19. Mino r utility se vice s
20. Smallboutique winery

San Joaquin County Development Code Table 9-605.2 (pp. 403-414).
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What overmamhing public policy pupose is served by beal govemment
decision to allow “mising exotic animals” oropemting sma ll fruit stands o rtraining
small animals or constme ting agne ultural warhouses (bams) to fall within the
definition of“Covered Actions” and thereby be subject to DSC jurisdic tion?

The cost and delay to agrculture by treating such activities as Covered
Actions substantially chills the vitality and growth of the agre ultural industry and
diminish the economic impotance of agreultue within the region and state.

Furthermmore, cerain Calfomia counties are considenng whether to
incease theirland use regulatory poweroveragrc ulturalaec tivitie s, ine luding the
type and time forcultivating cmops. These decisions cleady fall within the present
definition of Covered Actions. What preventseitherthe lbbeal govemment orthe
DT during the appeal process to mquie a fammer to incompomte “wildlife-
frie ndly” practices or adopt “agntournsm™ in omder to advance the co-equal
goalsand therefore receive the local govemment pemnit orsuvive anappealto
the DSC?

As explained previously, adding “wild-lfe fiendly” or “agunto udsm”
conditions before approving beal land use decisions about famming ac tivitie s
and practicesmisesserious Constitutional, policy and otherlegalissues. Thus, the
pmwposed Dmft Plan has the unintended consequence of wequinng one industry,
agrcultue, to assaume a substantially dispmopotionate burden in devebping
“wild life -fie ndly” land use pattems or pomoting aghtoursm. ‘This burden,
exacted in exchange for developing or expanding famning operations,
represents as serous a taking of the famers eal poperty as a direct physical
invasion ofthat property by a govemmentageney.

3. The vagueness contained in the present definition of *Covered
Actions” allows the definition to be expansive and ambulatow with uninte nded
consequences Thismises Due Pocessconcemsand polic v questions,

In the future, at least some Delta counties may mequie use pemnits for
cmpping pattems or changing in cwpping activity. Alfhough ne Delta eounty
presently does so, such land use pemmits are requied in places lke Monterey
County. I any Delta county enacts an omlinance requiing such lcal
discretionary land use pemnits, this becal govemment action constitutes a
“Covered Actions” within the present meaning of the Delta Plan. 'This
awtomatically and without any formalaction by the DSC aftera noticed public
heanng expands the Couneils junsdiction over Delta famming ac tivities. This
automatic expansion of Council juisdic tion occus without accommodating due
pmwocess consilemtion and without any chance foraffected public to comment
on the unwananted expansion of state regulation or for an intellige nt disc ussion
ofthe wlative public policy ments to thisexpansion.
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Moreover, because the beal appwval itsell would not technically be
valid until the Council determined the action was consistent with the plan
(assuming there wasanappealoflthe consistency dete nnination), famme s c ould
potentially miss entie cwp seasons il caught in a pwlonged appeal poeess
Because none of these impacts have been disclosed or discussed in the Dmaft
Plan orthe Dmft FIR, both the Dmft Plan and Dmft ER should ¢omprehensively
evalnate the indirect physical effects associated with the Council s potentially
ad hoe expansive jursdic tion.

In addition, the Delta Caucus is particulady interested in the Delia |
Stewandship Council (“Couneil”) discharging its public duty to satisfy the
mquirements of the Calfomia Envimnmental Quality Act (“CHQA"). Genemlly
speaking, the Dmft ER is legaly deficient and does not fulfil its duty as an
informational document. Rather than cedify the Dmfi ER, the Council is
requested to conduct a sufficient evaluation of the potential envivnme ntal
effectsand therafterpmwvide a new public review comment perod.

These comments are founded on the prneiple that an FIR acts as an
info rmational doeument identifying potentially significant impactsof a pmject,
aswellasaltemative s and mitigation measuwes necessary fornformed decision-
making (Pub.ResC. §21002.1), and that an KR s findings and ¢one lusio ns must
be supported by substantial evidence. Iouwel Hejghts Inprovement Ass'n v,
Regents of the Unive ity of Californie (1988) 47 Cal3d 376. An adequate ER
“must be prepard with a sufficient degree of analysis to provide decision-
makers with imformation which enables them to make a decison which
inte ligently takes account of envimnmental consequences” and “must inc lnde
detail sufficient to enable those who did not patticipate in its prepamtion to
undemtand and to consider meaningfully the issues mised by the pmposed
pwject” . The Dmft FR does not meet this threshokl. Accowdingly, the Diaft
FRisnotadequate forcetification, and the Poject cannothe approved at this
time.

Specificsconceming the kegaldeficienciesaboul the ElRare presented in
the attached document. In the interest of time and space these comments are
not epeated in the body of the letterbut in ouropinion emain legitimate and
se nous ¢ ntic isms o Mthe draft KR
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Response to comment ROR005-5
Please see Master Responses 1 and 2.

Response to comment ROR005-6

Please see Master Response 2. Please also see response to commenter's
prior letter, OR105.
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We mwemain willing to meet with the DSC to disc uss appw prate and st n,
public policy based ecommendatibons and policies for Delfa agriculture .
wyge the DSC to acceptthisofferto meetand dise uss the se vitalpublic issues.

Sneemely yowrs,

B fil

Russe | E van liben Sels
Chaiman, Delta Caucus

* e R
Kevin Ste ward
Pre side nt, Sac mmento County Farm
Bureau

Bruece Fiy on Behalf o f: De mic k Inm
Pre side nt, Solano County Fann
Bureau

bbgtbhcas

Wayne Reeves
Preside nt, Contra Costa County Fann
Bureau

Bruce Ty
Preside nt, San Joaquin Fam Bureau
Federation

s O,

Chuck Dudley
President, Yolo County Fann Bureau

W,
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Response to comment ROR005-7
Comment noted.
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