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of Solane, 5 Cal. App. 4th 351, 368 (1992). As such, the EIR is “an informational document
with the stated purpose of providing public agencies and the public with ‘detailed information
about the effect which a proposed project is likely to have on the environment; to list ways in
which the significant effects of such a project might be minimized; and to indicate alternatives tg
such a project.”” Id. EIRs should be “written in a manner that will be meaningtul and useful to
decisionmakers and to the public.” Pub. Res. Code § 21003, “*An EIR should be prepared with
a sufficient degree of analysis to provide decisionmakers with information which enables them t
make a decision which intelligently takes account of environmental consequences.’ Rio Vista
Farm Bureau, 5 Cal. App. 4th at 368.

The Draft EIR fails to provide adequate information and analysis to be meaningful and
useful to decisionmakers and to the public. Furthermore, the Draft EIR’s conclusions regarding
the Delta Plan’s impact on water supply and biological resources is not supported by substantial
evidence. Therefore, the EIR should be revised and recirculated.

I Analysis of Alternatives is Not Adequate.

A. Draft EIR does not provide enough information about alternatives to allow :
fact-based comparison of the alternatives with the Proposed Project.

CEQA mandates that an EIR contain sufficient information about each alternative to

permit an evaluation of the relative merits of the alternatives and the project. Cal. Code Regs. tif.

14 § 15126.6(a). The alternatives analysis must contain concrete information about each
alternative that is sufficient to allow a fact-based comparison of the alternatives with the
proposed project. See Cal. Code Regs. tit. 14 § 15126.6(d). In addition, the alternatives must bej
“described in sufficient detail to serve the informational purpose of the report to the
governmental body which will act and the public which will respond to the action through the
political process.” City of Rancho Palos Verdes v. City Council of Rolling Hills Estates, 59 Cal.
App. 3d 869, 892 (1976).

The Draft EIR fails to satisfy this requirement and does not describe the alternatives in a
meaningful level of detail to allow a fact-based comparison of the alternatives with the Proposed|
Project. Instead, the Draft EIR provides conclusions regarding how the alternatives compare to
the Proposed Project. While such an evaluation is also required by CEQA, it cannot be a
substitute for a concrete description of each alternative so that the decisionmaker and the public
can make their own evaluation and comparison.

For example, the Draft EIR summarizes Alternative 1B’s actions and recommendations
regarding reliable water supplies in two cursory paragraphs:

Alternative 1B would have less emphasis on water use efficiency and
development of local and regional water supplies by existing users of Delta water
supplies compared to the Proposed Project. Construction and operation of the
types of facilities that would increase water use efficiency and reduce reliance on
the Delta (such as described in subsection 2.2.1) would be less likely under
Alternative 1B compared to Proposed Project. For example, the development of
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recycled water projects (such as described in subsection 2.2.1.5) and groundwater
recharge or treatment projects (such as described in subsection 2.2.1.3.1) would
be less likely under Alternative 1B compared to the Proposed Project. As a result,
the existing users of Delta water supplies would continue their level of reliance on
the Delta as a water supply under Alternative 1B compared to the Proposed
Project, which secks to reduce those users’ reliance on the Delta.

All of the remaining Reliable Water Supplies aspects of Alternative 1B would
have the same emphasis as the Proposed Project, except that the Proposed Project
policies would be recommendations in Alternative 1B.

Draft EIR at 2A-95,

Absent from both the description above and from Table 2-4, which purports to
summarize the Proposed Project and alternatives, are several actions and recommendations
aimed at achieving the co-equal goal of creating a more reliable water supply:

. Conveyance related actions for the interim period prior to BDCP implementation
that direct DWR to assess existing levee infrastructure critical to current Delta
conveyance and prioritize a preventive maintenance program and recommend the
State Water Resources Control Board (“SWRCRB") to modify permits to allow foi
the combined place of use for the Central Valley and State Water Projects.

. Investigate, prevent and terminate illegal diversions.

. Improve conditions for voluntary water transfers which would promote water
supply reliability.

. Direct DWR to consult with local agencies to develop a water sustainability
element for urban and agricultural water management plans.

While the Draft EIR does not have to include every detail regarding the alternatives, it
must include enough detail to allow a fact-based comparison. By excluding key aspects from thy
description of Alternative 1B, the Draft EIR inhibits such a comparison in violation of CEQA's
requirements.

B. Draft EIR mischaracterizes Alternative 1B.

The Draft EIR mischaracterizes Alternative 1B, providing misinformation to both
decisionmakers and the public, thereby hindering their ability to evaluate the merits of the
Proposed Project against the merits of Alternative 1B. We provide several examples below.

Under the Proposed Project, “policies” are mandatory and “will have regulatory effect on
State and local agencies proposing to implemem covered actions. For non-covered actions, the
policies would be considered recommendations.” Draft EIR at 2A-1. “Recommendations™ are
“non-regulatory in nature for both covered and non-covered actions.” Draft EIR at 2A-2.  The
Draft EIR states that Alternative 1B would contain recommendations only, which suggests that
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Alternative 1B has no teeth and does not contemplate enforceability. This is a
mischaracterization of Alternative 1B. As submitted to the Council in June 2011, Alternative 18
specifically states:

[T]n addressing how the Council can interact with state agencies o collectively
achieve the coequal goals, this Alternate Delta Plan uses the terms “Directs” and
“Recommends” in the following context:

‘Directs’ that state action agencies take specified actions (o further programs that
will promote the coequal goals’ achievement, meaning that the Council will seek
to use its statutory authority, and its public oversight role, to ensure that those
agencies lake those aclions.

‘Recommends’ that state regulatory agencies take specified actions to address
issues that affect the coequal goals that are within those agencies’ regulatory
Jjurisdictions, meaning that, while the Council cannot require that such actions be
taken, the Council will exercise its public oversight function to monitor those
agencies” activities,

In addition, this Alternate Delta Plan proposes numerous actions that the Council
itself would take over the near, medium and long terms to advance the coequal
goals.

Alternative 1B identifies both actions and recommendations within three timeframes — near-term
medium-term, and long-term. Each near-term action is specific, with deadlines identified when
appropriate. As clearly evident from the above-excerpt, Alternative 1B does contemplate
enforceable actions, and the Draft EIRs statement that it only contains recommendations is
misleading and prevents the public and decisionmakers from making an informed comparison
between Alternative 1B and the Proposed Project.

As another example, the Draft EIR states that Alternative 1B does not address Proposed
Project policy G P1. Draft EIR at 2A-95. G P1 states:

Certifications of consistency with the Delta Plan must addressing the following:
A covered action must be consistent with the coequal goals and the inherent
ohjectives. In addition, a covered action must be consistent with each of the
policies contained in this Plan implicated by the covered action.

Draft EIR at C-1.
Alternative 1B states that:

State or local agencies proposing to undertake a covered action must submit to the
Council a written certification that the covered action is consistent with the Delta
Plan. The Council shall work with state and local agencies to provide early
consultation and guidance to assist the agencies in making the determination of
whether a covered action is consistent with the Delta Plan.
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Draft EIR at C-43. Alternative 1B in fact does address similar issues as Proposed Project policy
G P1. Contrary to the description presented in the Draft EIR, Alternative 1B is a comprehensive
plan that includes performance goals and measures for agencies and participants and mechanism|
to hold them accountable.

The Draft EIR also concludes that under Alternative 1B impacts on special status species
sensitive natural communities, and fish or wildlife species habitat and movement would be
greater than those under the Proposed Project. However, the Draft EIRs analysis that purports
to support such a conclusion again mischaracterizes Alternative 1B and does not adequately
describe or analyze the benefits of the actions and recommendations set forth in Alternative 1B.
For example, Alternative 1B includes a comprehensive science plan that would “[d]irect the
Delta Science Program to identify all life cycle modeling available for each salmon, steelhead,
and smelt species dependent on the Delta by February 1, 2012.” In addition, “investigation of
the relationship between reducing various stressors on the system and the efficacy of flow
management decisions for the purpose of ecosystem impravements” would be conducted, which
would help to accurately identify the actions that would be the most effective in improving the
Delta ecosystem. Draft EIR at C-45. The benefits of a comprehensive science plan are ignored
in the Draft EIR. In order to ensure that actions aimed at restoring the Delta will actvally result
in their intended benefit, scientific studies must be conducted. Implementing actions, such as
flow restrictions, without a comprehensive science plan to investigate the relationship between
flow management and impacts on the ecosystem will not result in a positive impact to the
ecosystem, as is evident by the current conditions in the Delta.

As a final example, the Draft EIR downplays the impact that Alternative 1B’s actions
regarding reducing threats from stressors such as non-native species and predation would have
on the Delta ecosystem. As described in more detail in section [II below, the latest scientific
information indicates that the impact of these stressors on native species is significant, and any
plan that hopes to restore the Delta must include comprehensive actions to address these threats.
Addressing these stressors may have more of a beneficial impact on the Delta ecosystem than
increasing the amount of flow. However, the Draft EIR ignores this.

The Draft EIR mischaracterizes Alternative 1B and overlooks the benefits that would
result from many of Alternative 1B’s actions and recommendations. Without such critical

information, decisionmakers and the public cannot accurately evaluate the benefits of Alternative

1B as compared to the Proposed Project.

C: Analysis of Alternative 2 does not accurately analyze water supply impacts.

Alternative 2 was informed by proposals led by the Environmental Water Caucus.
Alternative 2 encourages sharply decreasing water exports from the Delta by developing flow
objectives to prioritize beneficial uses of the ecosystem in the Delta over other beneficial uses off
Delta water. Flow criteria “would be updated on an aggressive schedule.” Draft EIR at 2A-99.
In addition, Alternative 2 would limit Delta water exports to 3 million acre-feet/year and also
reduce State Water Project ("SWP™) and Central Valley Project ("CVP™) water contract amounty
to values that could be reliably delivered at least 75 percent of the time, as compared to less than|
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CEQA does not require that every alternative considered in an EIR meet
the project objectives to the same degree, or in the same manner, as the
proposed project. See CEQA Guidelines § 15126.6(b). Alternative 2
would provide a reliable water supply for California, by establishing a
water contract regime under which contract amounts would be provided at
least 75% of the time. This consistency meets, in part, the coequal goal of
“reliability,” although it potentially provides less water to some users than
does the current regime. This reduction could result in some impacts
related to water supply, which the EIR acknowledges and which
contributes to the EIR’s determination that the Revised Project, and not
Alternative 2, is the environmentally superior alternative. See DPEIR at
3-99 through 100; RDPEIR at 25-6, 25-17 through 18.

Regarding the ability of a more natural flow regime to meet project
objectives, please refer to Master Response 5.
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70 percent of the time for existing SWP water supplies to water users located outside of the
Delta. Draft EIR at 2A-98.

Under Alternative 2, “the maximum Delta diversion for water users located outside of thg
Delta would be 3 MAF [million acre feet] and Delta water could not be used for irrigation of
land that require drainage program.” Currently “about 5 MAF/year is available for SWP and
CVP municipal, agricultural (including a portion of land that rely upon drainage programs), and
industrial water contractors.” Under Alternative 2, “[b]ecause the CVP would continue to
provide over 1.1 MAF/year to San Joaquin River water rights Exchange Contractors and San
Joaquin Valley federal and State wildlife refuges, there would be less than 2 MAF/year for the
remaining municipal, agricultural, and industrial contractors and no water for irrigated

agriculture that relies upon drainage programs.” Draft EIR at 3-99. Furthermore, for agricultural

water users, “the need for new local and regional water supplies may exceed available alternative
supplies. . . . Therefore there would be a substantial loss of irrigation water supply to users
outside of the Delta under Alternative 2 as compared to existing conditions.” Draft EIR at 3-99.
The Draft EIR concludes that the significant impacts on water supply availability under
Alternative 2 would be greater than for the Proposed Project and that the loss of water “could
cause agricultural land uses to convert from irrigated crops to non-irrigated crops or to be
fallowed.”™ Draft EIR at 3-99; 3-100 {emphasis added).

The purpose of an EIR’s discussion of alternatives is to suggest ways that project
objectives might be achieved with less environmental impacts. See Mira Mar Mobile

No comments
-nla-

Community v. City of Oceanside, 119 Cal. App. 4th 477, 487 (2004). The alternatives discussed |- or101-5

in an EIR must be able to attain most of the basic objectives of the project. Cal. Code Regs. tit.
14 § 15126.6(a). As stated in the Draft EIR, “[t]he Delta Reform Act requires the Council to
adopt a Delta Plan that achieves the State’s coequal goals.” Draft EIR at ES-3. Therefore, “for
purposes of this Draft Program EIR, the project objectives are as follows:

Achievement of the coequal goals and the eight ‘inherent’ objectives, in a manner
that (1) furthers the statewide policy to reduce reliance on the Delta in meeting the
state’s future water supply needs through regional self-reliance, (2) is consistent
with specific statutory content requirements for the Delta Plan, (3) is
implememable in a comprehensive, concurrent, and interrelated fashion, and (4) is
accomplished as rapidly as realistically possible without jeopardizing ultimate
SUCCEsSs.

Draft EIR at ES-3. It is clear that Alternative 2 would not meet the co-equal goal of providing a
more reliable water supply for California, and therefore Alternative 2 meets neither the statutory
requirement for the Delta Plan nor the project objectives, and therefore is not a feasible
alternative.

The Draft EIR concludes that under Alternative 2, the impacts on special status species,
sensitive natural communities, fish and wildlife species habitat, and wildlife movement, would
be less than the Proposed Project. Draft EIR at 4-93 — 4-95. “[T]he encouragement of the
adoption and implementation of flow objectives with a greater public trust focus and a more
natural flow regime would likely result in greater benefits to special-status species than the
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proposed Project.” Draft EIR at 4-93. As discussed in detail in Section III below, these
conclusions are not supported by substantial evidence.

II. Finding of “Less Than Significant” for Impacts to Water Supply Availability to
Water Users That Use Delta Water is Not Substantiated.

The Draft EIR concludes that the Proposed Project will have a “less than significant”
impact to water supply. This conclusion is not supported by substantial evidence. Under the
Proposed Project, “the SWRCB would be encouraged to modify Delta flow objectives in order t
place more emphasis on creating a natural flow regime in the Delta,” which would “likely reducg
the amount of water available for municipal, agricultural, and industrial water uses within the
Delta and outside the Delta.” Draft EIR at 3-84. Yel the Draft EIR still concludes that the impas
on water supply would be “less than significant” because of “the availability of alternative water]
supplies and continued availability of Delta water supplies.” Draft EIR at 3-85. “This
conclusion is based on the inability to identify a reasonably plausible scenario in which a
potential significant impact would oceur.” Draft EIR at 3-85.

The conclusion that aliernative water supplies would compensate for any loss of flow
from the Delta is based on speculation and assumptions, which the Draft EIR acknowledges:

The Proposed Project does not require specific water reliability projects; rather it
contains broad requirements and recommendations such as the identification by
water suppliers of specific programs and projects that will improve self-reliance.

[I]t is unclear what types of projects will actually be implemented as a result of
the Proposed Project policies and recommendations. Nevertheless, this EIR
assumesy that the Proposed Project will lead to an increase in local and regional
water reliability projects.

[T]he degree to which the Proposed Project will increase the chances thata
storage facility will be built is unknown, because these projects are within the
authority and jurisdiction of other agencies. However, this EIR assumes that the
Proposed Project recommendations regarding storage will lead to an increase in
water storage projects.

Draft EIR at 2A-6 (emphasis added).

[T)he Delta Plan does not direct the construction of specific projects, nor would
projects be implemented under the direct autherity of the [Council]. However, the
Delta Plan seeks (o improve walter supply reliability by encouraging various
actions, which if taken could lead to completion, construction and/or operation of
projects that could provide a more reliable water supply.

Draft EIR at 3-77 (emphasis added).
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The Draft EIR fails to analyze the impact on water supply if the “recommendations™
regarding development of alternative water supplies in the Proposed Project are not followed.
For example, the Draft EIR does not acknowledge that it may take time for the projects and
actions aimed at improving water supply reliability to be completed and that in the meantime,
flow from the Delta could be significantly reduced from implementation of flow restrictions.
Further, the Draft EIR does not provide data or analysis regarding the water that would be lost
from Delta flow restrictions and how much water could be “made up for” through
implementation of the Proposed Project’s recommendations and policies. Assumptions that
speculative projects and actions would be undertaken do not amount to the substantial evidence
required for a conclusion of a less than significant impact.

III.  Draft EIR’s Conclusions Regarding Development of New Flow Standards Are Not |
Substantiated.

The Proposed Project “requires covered actions to be consistent with the SWRCB
existing flow objectives and encourages the SWRCB to develop updated flow objectives for the
Delta and high-priority tributaries in the Delta watershed.” Draft EIR at 2A-39. The Draft EIR
states that these actions would likely result “in a more natural flow regime in the Delta and Deltd
tributaries.” Draft EIR at 4-68. A more natural flow regime “would result in less-than-
significant or beneficial effects on riparian and wetland communities along priority tributaries
and in the Delta.” Draft EIR at 4-69.

The Draft EIR concludes that that Alternative 1B will have greater impacts on sensitive
natural communities, special-status species, fish and wildlife habitat, and the movement of nativ
resident or migratory fish or wildlife species than the Proposed Project. See Draft EIR at 4-90-4
91. This conclusion is based in large part on the fact that Alternative 1B would delay the
development of new flow standards. However, this conclusion and the conclusion that new {Tow

standards that reflect in a *more natural flow regime” would be beneficial to biological resource

are not supported by substantial evidence.

The Draft EIR does not define what constitutes “a more natural flow regime.” More
importantly, the Draft EIR does not provide data or other evidence that a2 more natural flow
regime would benefit sensitive communities. While the Draft EIR recognizes that there are

drawbacks to alteration of the current flow regime, it nonetheless concludes that altering the flow

regime would ultimately be beneficial, but does not provide evidence to substantiate this
conclusion.

There is significant scientific uncertainty regarding whether aguatic species will respond
favorably to increased flows, For example, with regard to salmonids, a 2001 article found that
“fall-run Chincok salmon smolt survival through the Delta may be influenced to some extent by
the magnitude of flows from the [San Joaquin River], but that the relationship was not well
quantified at that time, especially in the range of flows for which such quantification would be
most useful””! The National Marine Fisheries Service ("NMFS™) has also confirmed that

! Baker, P. F., and J. E. Morhardt. 2001, Survival of Chinook salmen smolts in the Sacramento-San Joaquin Delta
and Pacific Ocean. Pages 163-182 in R. L. Brown, editor. Contributions to the biology of Central Valley salmonids|
Fish Bulletin 17%: Volume 2. California Department of Fish and Game, Sacramento.
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“inflows below approximately 5,000 cfs have a high level of variability in the adult escapement
returning two and a half years Ialt:r._ indicating that factors other than flow may be responsible for
the variable escapement returns.”” The 2010 Review Panel Report on the Vernalis Adaptive
Management Program recognized that the “complexities of Delta hydrodynamics in a strongly
tidal environment, and high and likely highly variable impacts of predation, appear to affect
survival rates more than the river flow h? itself, and greatly complicate the assessment of effect
of flow on survival of [salmon] smolts.”™ The Council has recognized the effect of predation on
native fishes and supports proposed changes to the striped bass sport fishing regulations that seek
to reduce the abundance and average size of striped bass thereby reducing striped bass predation
on listed native fish species such as Chinook salmon and delta smelt. See Atachment 1.

Furthermore, there is scientific evidence that supports the conclusion that an increase in
flows could have negative impacts on certain species. For example, some native fish species in
the Delta, like salmon, which require cold water releases in the spring months, would be
negatively impacted by increased flows which would limit the availability of cold water releases)
and promote non-native predatory species in the Delta. A decrease in flows would significantly
reduce the reservoir levels in all of the major SWP and CVP reservoirs. In about 90% of years,
lost cold water pools and reduced summer and fall flows would result in a breach of temperature
objectives below Shasta, likely eliminating winter run salmon and naturally spawned fall-run in
the Sacramento River. In addition, lower summer flow will likely worsen the effects of nitrogen|
loading on Delta habitat, which would have negative impacts on the food web,

No comments

In addition to the impacts on biological resources, a reduction in flows could resultin a |- or101-7

reduction of hydroelectric power, which could lead to increased reliance on fossil fuel produced
electricity and also frustrate the State’s efforts to reduce its carbon footprint as mandated by
AB 32. Increased reliance on fossil fuel-produced electricity could also be deleterious to air
quality.

Furthermore, the Draft EIR assumes that altering flow regimes is the primary means to
restore the Delta ecosystem. The Draft EIR fails to recognize the magnitude of other factors on
sensitive communities and special-status species. The Draft EIR concludes that although
Alternative 1B places more emphasis on reducing threats from nonnative species, stressors, and
predation, because Alternative 1B does not direct SWRCB to alter flows, it would have more
significant impacts on biological resources. Draft EIR at 4-89-4-91. As the Draft EIR
recognizes, Alternative 1B emphasizes implementing actions to reduce threats from invasive
species and reduce predation of native fishes. These actions would have a significant impact in
restoring the Delta. Published scientific evidence strongly suggests that the decline of the
Delta’s pelagic and anadromous fishes, and the Delta ecosystem that supports those fishes, is
attributable to many factors, including changes to the food web, predation by non-native species.
and competition by invasive species. “The [Delta] is one of the most invaded aquatic systems in|
the world. Recent reports show 193 introduced species (69 plants, 89 invertebrates, and 35

* National Marine Fisheries Service, Endangered Species Act Section 7 Consultation. Biological Opinion and
Conference Opinion on the Long-Term Operations of the Cenival Valley Project and State Water Project, App. 5
(June 2009)).

" Hankin, D., Dauble, D., Pizzimentiet, 1.1., Smith, P. 2010. The Vernalis Adaptive Management Program (VAMPY:
Report of the 2010 Review Panel. May 2010,
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vertebrates) now dominate most habitats within the Delta-Suisun region.” Draft EIR at 4-4.

Invasive species “spread rapidly, become dominant in their habitats, and displace natives through

competition, predation, and food web alteration.” Draft EIR at 4-4.

Multiple studies have demonstrated that predation is a significant factor that substantially
affects the distribution and abundance of native species in the Delta. NMFS has identified
predation as a critical stressor on salmonid populations that utilize the Delta. Striped bass
predation in tributaries to the Delta appears to be the largest single cause of mortality of juvenile
salmon migrating through the Delta. Studies have shown mortality of juvenile Chinook salmon
and steelhead in the Sacramento River upstream of the Delta to be approximately 90% in recent
years." An analysis of available diet composition data and estimated that striped bass annually
consume 21% of juvenile winter-run Chinook salmon production, 42% of juvenile spring-run
Chinook salmon production, 7-15% of juvenile Central Valley steelhead production, and 13% of]
delta smelt production.”

NMFS has also identified the significant effect that predation has on salmonids and the
action that is necessary to restore the ecosystem. The NMFES (2009) draft Recovery Plan for
Central Valley salmon and steelhead concludes that: (1) predation on winter-run Chinook salmol
is a “major stressor” with very high importance, (2) restoring the ecosystem for anadromous
salmonids will require, among other actions, “significantly reducing the nonnative predatory
fishes that inhabit the lower river reaches and Delta,” and (3) reducing abundance of striped bass
and other non-native predators must be achieved to “prevent extinction or to prevent the species
from declining irreversibly.”

Thus, the Draft EIR s conclusions regarding the Proposed Project’s impacts on biological
resources is not supported by substantial evidence. Furthermore, scientific evidence contradicts
the conclusion that Alternative 1B would have a greater impact on biological resources than the
Proposed Project.

IV.  The Proposed Project Does Not Use the Best Available Science As Mandated by th;
Delta Reform Act.

The Delta Reform Act requires that the Delta Plan “[b]e based on the best available
scientific information and the independent science advice provided by the Delta Independent
Science Board.” Water Code § 85308. As we have repeatedly stated in comments submitted to
the Council, the Delta Plan is not based on the best available science. See Attachment 2. As
proposed, the Delta Plan ignores the most recent, best scientific information that indicates that a
flow-centric approach that does not address the other stressors in the system will achieve the co-
equal goals of providing a more reliable water supply and protecting, restoring, and enhancing
the Delta ecosystem. Moreover, the latest scientific evidence, including lifecyele models,
suggest that the most critical factors impacting delta smelt population dynamics are food
availability, predator abundance, temperature, and density dependence. Because the Proposed
Project does not use the best available science as mandated by the Delta Reform Act, it does not

* MacFarlane et al. 2008, NMFS 2009,
* Hanson 2009,
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satisfy one of the basic project objectives — being “consistent with specific statutory content
requirements for the Delta Plan™ and therefore cannot be the selected alternative. Draft EIR at
ES-3.

V. Conclusion.

In conclusion, the Draft EIR fails to provide adequate information about the alternatives to allo
the public to make a fact-based comparison between the alternatives and the Proposed Project.
The Draft EIR mischaracterizes Alternative 1B, thereby providing misinformation (o the public
and decisionmakers and also improperly considers Alternative 2 as a feasible alternative, even
though it does not meet the co-equal goal and does not satisfy the project’s ohjectives.
Furthermore, the Draft EIR’s conclusions regarding the impacts of the Proposed Project on wate
supply and biological resources are not supported by substantial evidence. The Draft EIR shoul

—OR101-8

—OR101-9

be revised and recirculated to address these shortcomings.

Sincerely,

(e g

William D. Phillimore
Board Member

Attachments
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the chapter on science and adaptive management and incorporating those concepts
into other sections of the Plan, in order to develop and implement a real science-based
set of solutions to the resource and ecosystem management challenges in the Delta.
The Coalition appreciates the opportunity to comment on the Draft Plan and would be

happy to discuss these comments in greater detail at your convenience.

Sincerely,

William D. Phillimore
Board Member

Attachments (2)
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State Water Project (SWP) and Central Valley Project (CVP). A second key shortcoming stems
from DFG’s failure to critically assess standing data, analyses, and findings, which can lead to
misinterpretation of such scientific information, and compromise the scientific integrity of the
Conservation Strategy. For example, in the discussion regarding the putative relationship
between the location of X2 in the estuary and the size and trajectory of the population(s) of delta
smelt, the Conservation Strategy cites to Feyrer et al. (2007), but does not discuss the
shortcomings of this analysis including those described in the above-mentioned NRC Report.
Moreover, the Conservation Strategy does not provide a comprehensive analysis of the factors
that are affecting the Delta ecosystem and native species. One glaring omission is any discussion
of predation and its effect on native species.

This comment letter examines three essential and representative areas in which the
Conservation Strategy has not presented a complete analysis and/or excluded key information:
(1) the use of X2 as a management metric and surrogate for the habitats of delta smelt and other
native species in the Delia, (2) the effect of water diversions on delta smelt and salmonids, and
(3) the effect of predation on native species. Due to time and resource constraints, this letter
does not represent a comprehensive evaluation of all of the shortcomings of the current draft
Conservation Strategy. Rather, it focuses on several key issues that must be addressed if the
Conservation Strategy is to succeed in meeting its objectives.

II.  The Conservation Strategy Wrongly Concludes that X2 is an Appropriate Metric
for Habitat

The Conservation Strategy’s discussion of at-risk fishes and the low-salinity zone in the
estuary opens with the statement that “[plelagic habitat quality in the estuary can be
characterized by changes in X2. The abundance of numerous species increases in years of high
outflow, when X2 is pushed seaward.” (Conservation Strategy, p. 18.) The Conservation
Strategy briefly summaries six studies that consider the location of X2 in the estuary and fish
responses, and concludes that the data and findings “continue to support the conclusion that X2
location (i.e., outflow) is an important metric for the habitat (i.e., for recruitment success) of
several native estuarine species.” (Conservation Strategy, p. 20.) This is unequivocally
incorrect. Notably absent from the discussion of X2 are several recent studies that disavow the
use of the location of X2 as a responsive metric or valid surrogate for habitat for delta smelt and
that show no deterministic relationship between X2 and the abundance of delta smelt.

Furthermore, DFG has misinterpreted the analyses and ﬁndings included in available
studies. By doing so, it is repeating an error made by the State Board in its Final Report on the
Development of Flow Criteria for the Sacramento-San Joaquin Delta Ecosystem. The authors of
that report posit that an increase in outflow indexed by the location of X2 benefits longfin smelt
and other species. But as Kimmerer et al. (2000) acknowledge “the mechanism chiefly
responsible for the X2 relationship for longfin smelt remains unknown.” In other words, the
mechanism that is driving the correlation scen in the data is not understood. It is possible that
longfin smelt abundance is related to floodplain productivity availability rather than outflow, but
outflow is masking this relationship. Further critical review of the existing data and analyses is
required before making management decisions in the form of the Conservation Strategy.
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A. X2 is Not Habitat a Suitable Habitat Indicator for Delta Smelt -nla -

While the Conservation Strategy concludes that X2 is an important metric for the habitat
of “several” native species, in truth, only one study, Kimmerer (2009}, found the position of X2
in the estuary to determine fish abundance, and that finding applies to just two of eight fish
species associated with the low-salinity zone in the Delta during the spring and summer.

For delta smelt, X2 is not a valid indicator that can be used to assess the status of delta smelt
habitat or predict the direction or magnitude of population size changes. In order for X2 to be a
valid surrogate measure for delta smelt habitat, the location of X2 in the Delta must closely
match the distribution of delta smelt and the resources upon which the species depends for its
survival, but this match is poor. Large portions of the lens of X2 in the Delta are unoccupied by
delta smelt much of the time, presumably for reasons related to delta smelt behavior, but alsa
because the X2 salinity condition overlays areas that are otherwise not suitable for delta smelt
due to other environmental factors, such as insufficient food, an excess of predators, and
suboptimal wrbidity conditions. More importantly, delta smelt are frequently found well beyond
the boundaries of X2 in the Delta, in areas with salinity conditions both greater and lesser than
X2. Delta smelt have been recorded from freshwater areas to estuary areas with salinities of 16
ppt and more. They do not ascend particularly far up the tributaries that feed the estuary, and
they rarely occur in the adjacent bay. There is no evidence to indicate that delta smelt are limited
by the availability of habitat, and DFG’s trawl surveys together with other available data indicate
that the majority of delta smelt reside in areas of low salinity and freshwater relatively far from
the location of X2 in the estuary.

Furthermore, habitat is the geographic area that supports the physical (abiotic) and
biological (biotic) resources upon which a species depends for its survival and recovery.
The habitat of a species includes not just the geographic areas it occupies, but also all the natural
resources it uses, and the conditional state of those resources. For delta smelt, habitat quality
depends on numerous factors, such as the variability in availability of food, shelter from
predators, substrates for spawning, and a large number of physical variables including salinity,
turbidity, and temperature. The use of X2 as a metric to represent the distribution and quality of
delta smelt habitat serves to exclude numerous resources necessary for delta smelt survival;
it is not valid and will misdirect conservation efforts that target the fish and other desirable
co~occuring species.,

B. Feyrer (2007) Contains Numerous Flaws

As support for its conclusion regarding use of the location of X2 as a proxy of habitat
of numerous, distinct pelagic species, one of the studies that DFG relies on in the Conservation
Strategy is Feyrer et al. (2007). However, the Conservation Strategy does not present an
accurate and comprehensive discussion of the study and does not include the other studies that
Feyrer and his colleagues have conducted that address the relationship between the location
of X2 and delta smelt distribution and abundance. Feyrer et al. (2007) asserted that a
relationship between “fall stock abundance” of delta smelt and “water quality” exists and
contributes to the decline in the species, and as such can be used to predict delta smelt
abundance.
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Feyrer et al. (2007) presented a weak correlation between the presence and absence of - n/a -
smelt at select fall mid-water trawl (FMWT) sampling stations and the levels of three
environmental variables—specific conductance (salinity), secchi depth (turbidity), and
temperature—which were termed environmental quality, or EQ, variables. Feyrer et al. (2007)
found that these variables together explain roughly 26% of the variation in delta smelt
presence/absence data, Feyrer et al. (2008) vastly expanded this analysis. First, it used EQ to
define smelt abiotic habitat, despite the fact that Feyrer et al. (2007) showed that EQ only weakly
predicted smelt presencefabsence. Then it used habitat modeling based on probabilities of
presence/absence to generate “a measure of surface area (ha) of suitable habitat” for delta smelt.
Finally, it used X2 to predict the exact extent of “suitable abiotic habitat” down to the hectare.

The second and most important step in the analysis in Feyrer et al. (2008) of the effect of
X2 on smelt habitat was defining a total “area of suitable abiotic habitat.” This area was defined
using a subset of core sampling sites of the FMWT, thereby ignoring large areas of delta smelt
habitat that are known (o be occupied. Feyrer et al. (2008) also excluded a full third of the core
sample sites of the FMWT because they were on the periphery of the sampling grid. Excluding
these sample sites was a serious omission because those very locations are necessary to test
whether the EQ factors are important determinants of delta smelt presence or absence, and hence
whether they can be considered indicators of its habitat. Excluding these sampling sites likely
illegitimately amplified the statistical correlation that the authors claim exists between the EQ
factors and delta smelt presence/absence.

Finally, the fact that the analysis excluded large areas of known smelt habitat had another
important consequence: it meant that the estimations of a decline of available habitat were
arbitrary, misleading, and undoubtedly incorrect. For example, Feyrer et al. (2011) developed a
“habitat index” based on the amount of “suitable abiotic habitat” available for the smelt. Feyrer
et al. (2011) claimed that the modeling showed that over the course of the FMWT monitoring
history “the habitat index has declined by 78%.” However, as discussed above, the habitat index
was based on an arbitrarily small segment of the actual available smelt habitat.

The analyses in each step of the process used in Feyrer et al. (2007), Feyrer et al. (2008),
and Feyrer et al. (2011) contained substantial uncertainty, and yet those studies simply assume
that the results derived of each modeling exercise can be rolled into the next, as if there were no
attending uncertainties in the results of each. These assumptions violate basic tenets of statistics,
which require the rigorous examination of all possible sources of error in the analysis. The NRC
criticized this process stating “the examination of uncertainty in the derivation of the details of
this action lacks rigor. . . . The relationships are correlative with substantial variance being left
unexplained at each step.” (NRC Report, p. 54.) The NRC Report concluded that there is a
weak statistical relationship between the location of X2 and the size of delta smelt populations,
and while “the position of X2 is correlated with the distribution of salinity and turbidity regimes
the relationship of that distribution and smelt abundance indices is unclear.” (NRC Report, p. 5.)

Moreover, Feyrer's investigation is limited to the effects of the location of X2 in the
estuary on just one life stage, instead of throughout the complete life cycle of the fish (as would
oceur with a life-cycle model), and therefore Feyrer’'s assertion that X2 is a valid surrogate for
delta smelt habitat cannot reliably reflect the overall population-level effects of variation in the
location of X2 in the fall on the fish. Proper analysis of the effect of an environmental variable
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on a species should include an analysis of its effects on the species’ population dynamics. If an - n/a -
environmental variable has a causal relationship with the survival of a species, then the effect of

that variable should be measurable in an analysis of one or more of the species’ vital rates.

It appears that DFG accepted Feyrer et al. (2007) as the final word on the relationship without

critically assessing that study and failed to consider subsequent criticism of the study as well as

subsequent studies. The assertion in the Conservation Strategy that X2 is an essential

determinant of the ecological suitability of the estuary for delta smelt and other desirable species

is inconsistent with the best available scientific information.

C. Quantitative Life Cycle Models Demonstrate No Statistically Significant
Relationship between the Location of X2 in the Fall and Delta Smelt
Abundance

When considering the effect of the location of X2 on delta smelt population dynamics,
it is not sufficient to simply consider where the smelt are located; one must also consider whether
the location of X2 actually affects the abundance of smelt. A life cycle model is the best
available method for determining the effect of an environmental variable on the population
dynamics of a species because it allows scientists to determine to what degree changes in the
level or condition of an environmental factor correlate with changes in the population growth
rate, thereby allowing identification of the degree to which individual factors drive changes in
the population. A life cycle model also captures the full effect of the factors throughout the full
life cycle of the species. Therefore, using a life cycle model allows one to understand the effect
of the location of X2 on the population of delta smelt from one generation to the next and
considers the survival and reproduction of a species over time.

The value of using life cycle modeling has been recognized both by a federal court and
by the NRC. In its decision in the litigation challenging the biological opinion for the delta
smelt, the federal district court found that it was “undisputed that application of a quantitative
life-cycle model is the preferred scientific methodology™ for determining the effects of a stressor
on the population of a species like the delta smelt, and that “life-cycle modeling is standard
practice in the field of fisheries biology.” (Delta Smelt Consol. Cases v. Salazar,

760 F. Supp. 2d 855, 885 (E.D. Cal. 2010).) In addition, the NRC recognized the importance of
a life cycle model and recommended that “the development of such models be given a high
priority within the agencies™ because life-cycle models are uniquely capable of assessing
“population level responses™ in fish species such as the delta smelt: “Nonlinear and
compensatory relationships between different life-history stages are common in many fish
species. Moreover many life-history traits exhibit significant patterns of autocorrelation, such
that changes in one life-history trait induce or cause related changes in others. These patterns
can most effectively be understood through integrated analyses conducted in a modeling
framework that represents the complete life-cycle.” (NRC Report, p. 32.) The Conservation
Strategy does not discuss three life-cycle models that have all concluded that there is no
statistically significant relationship between the location of X2 in the fall and delta smelt
abundance: Maunder and Deriso (201 1), MacNally et al. (2010), and Thomson et al. (2010).

Maunder and Deriso (2011) is a state-space multistage life-cycle model that analyzes
delta smelt populations at every life stage using data from multiple seasonal surveys of delta
smelt abundance. It is capable of utilizing an array of surveys, allowing for closely tailored
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testing of candidate environmental factors that may affect the survival and performance of each - n/ a-
life stage. This model was structured so that it could test explicit hypotheses concerning the
effects of individual environmental factors to determine if they were important in accounting for
changes in the population growth rate. Maunder and Deriso (2011) demonstrated that the most
critical factors impacting the delta smelt population dynamics are food availability, predator
abundance, temperature, and density dependence. Maunder and Deriso (201 1) concluded that
the average location of X2 in the fall did not predict subsequent delta smelt abundance.
MacNally et al. (2010) used a different statistical technique called multivariate autoregressive
modeling to determine the effects of 54 different environmental covariates on delta smelt, and
similar to Maunder and Deriso {2011), found that the average location of X2 in the fall was not
an important cause of delta smelt population declines. Thomson et al. (2010) used Bayesian
change point analysis to determine the effect of a number of covariates on delta smelt abundance.
Thomson et al. (2010) concluded that while X2 and other abiotic variables explained some
variation in the abundance of Delta fishes over the time species, no individual environmental
covariates could explain the post-2000 changes in abundance for delta smelt, longfin smelt,
striped bass, and threadfin shad. Each of these now-published life cycle models used different
combinations of fish population index data, different environmental covariates and different
madeling approaches, and all three came to the conclusion that, in contrast to the assertion in the
Conservation Strategy, the location of X2 in the estuary in the fall does not have a statistically
significant effect on delta smelt abundance,

III.  The Conservation Strategy Fails to Consider Relevant Data Regarding the Effect of
CVP and SWP Exports on Native Species

The ERP Plan’s vision for water diversions is to reduce the adverse effects of water
diversions, including entrainment, by in part, reducing the volume of water exported.
(Conservation Strategy, p. 45.) The Conservation Strategy identifies the largest water diversions
in the Delta as the CVP and SWP and that “[w]hile it remains very difficult to quantify the
relative contribution of export operations on fish declines (Kimmerer and Nobriga 2008), there is
a growing body of evidence that indicates water exports are having a significant contribution
through a combination of entrainment as well habitat effects (USFWS 2008, NMFS 2009a).”
(Conservation Strategy, p. 46.) Export operations, “may result in net reverse flows in Old and
Middle Rivers.” (Conservation Strategy, p. 46.) “Changes in hydrodynamics, notably reverse
flows, have direct effects on fish . . . increasing their risk of entrainment.” (Conservation
Strategy, p. 46.) The Conservation Strategy then cites several studies that have purportedly
concluded that the CVP and SWP contribute to fish declines for both delta smelt and salmonids.

With regard to delta smelt, the Conservation Strategy states that “[n]et reverse flow in
0Old and Middle rivers in winter months, a function of San Joaquin River flow into the Delta as
well as SWP/CVP pumping rates and tides, is strongly correlated with entrainment of adult delta
smelt.” (Conservation Strategy, p. 47.) Furthermore, it asserts that analyses for delta smelt show
that “pre-spawning adults, as well as larvae and early juveniles, may suffer substantial losses™
and “delta smelt losses can be as high as 40 percent of the population throughout winter and
spring. (Kimmerer 2008)” (Conservation Strategy, p. 47.) The Conservation Strategy relies
heavily upon Kimmerer (2008), but fails to discuss the shortcomings of that study, which are
documented in a response article, Miller (2011). Miller (2011) found that lower estimates are
actually justified and that eight of the ten assumptions underlying the high estimates in
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Kimmerer (2008) resulted in upward bias. Using alternative assumptions, the highest annual - n/a -
estimates of adult proportional entrainment would have been no more than 13%, possibly even in

the range of just 5% to 10%. The life cycle model used by Maunder and Deriso, discussed

above, likewise indicated that entrainment is not an important factor in the survival of the species

from one generation to the next. DFG failed to even cite — much less critically assess — these

published analyses.

The Conservation Strategy also cites to the use of particle tracking model studies that
have been used to demonstrate that reverse flows also result in high levels of delta smelt larval
entrainment. A particle tracking model typically assumes that delta smelt are represented by
neutrally buoyant planktonic particles. However, numerous scientists have acknowledged that
the use of particle tracking model results to represent the movement of fish, including delta
smelt, is countered by substantial evidence. (Anderson et al. 2010, Kimmerer and Nobriga 2008,
Culberson et al. 2004, Bennett, Kimmerer, and Burau 2002, Kimmerer, Burau, and Bennett
2002.) Swdies have acknowledged that the use of particle tracking models for late larval stage
delta smelt is not appropriate “since delta smelt appear able to maintain their position in the
estuary, generally in brackish water, beginning at the late larval stage.” (Kimmerer and Nobriga
2008.) Even while the assumption that delta smelt movement patterns are represented by
neutrally buoyant planktenic particles may be appropriate for the earliest stages of planktonic
delta smelt larvae, it is recognized as not being representative of the movement and behavior of
late larvae, juvenile, and adult lifestages. (Anderson et al. 2010.) As larvae grow and develop
fins, swimming ability, and air bladders, they are able to maintain their position within favorable
habitats rather than being randomly transported with water currents. {Culberson et al. 2004).
Without such a mechanism (o maintain their position within the estuary, delta smelt would be
transported downstream into water with levels of salinity that are lethal for the species.

This misrepresentation of delta smelt ecology in the Conservation Strategy has substantial
implications to water resource planning in the Delta.

‘With regard to salmonids, the Conservation Strategy discusses the use of export to
inflow, or E/I ratio and the Kimmerer and Nobriga (2008) study that “evaluated E/1 ratio as a
predictor of entrainment probability for neutrally buoyant particles to represent larval fish using
a two-dimensional model and associated particle tracking model developed by DWR.™
(Conservation Strategy, p. 48.) The Conservation Strategy recognized that “[t]he E/I ratio was
found to be useful as a predictor of entrainment probability for organisms with limited mobility,
although the model may be less applicable to more competent swimmers such as salmon smolts.”
(Conservation Strategy, p. 48.) Particle tracking models typically compile results over 30 to 90
days, which is inappropriate for juvenile salmonids because migrating juvenile salmon do not
stay in one place long enough to be subjected to such gradual effects. Particle tracking models
use a long period for integrating the fate of particles, which greatly exaggerates the perception of
export impacts on juvenile salmonids. Juvenile steelhead are substantially larger than juvenile
Chinook salmon on average when they begin their migration to the Pacific Ocean, but both
species are effective swimmers at that stage in their life history.

The Conservation Strategy cites to the two biclogical opiniens issued by FWS and NMFES
to support the statement that “there is a growing body of evidence that indicates water exports
are having a significant contribution [on fish declines] through a combination of entrainment as
well as habitat effects.” However, the Conservation Strategy omits the significant problems with
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the analyses in the biological opinions. First, the delta smelt biological opinion does not - n/a -
normalize salvage data, and the federal court found this failure was a failure to use the best
available science: “FWS nowhere explains its decision in the BiOp to use gross salvage numbers
... and does not explain why it selectively used normalized salvage data in some parts of the
BiOp but not in others . . .. This was arbitrary, capricious, and represents a failure to utilize the
best available science in light of universal recognition that salvage data must be normalized,”
(Delta Smelt Consol. Cases, 760 F. Supp. 2d at 890.) Second, the court also concluded that it
was improper for FWS to compare data output from two different models to show the effect of
the exports on delta smelt: “In light of the known and material resulting disparity, FWS’s
decision to use a Calsim II to Dayflow comparison to quantitatively justify its jeopardy and
adverse modification conclusions, without attempting to calibrate the two models or otherwise
address the bias created, was arbitrary and capricious and ignored the best available science
showing that a bias was present.” (Delta Smelt Consol. Cases, 760 F. Supp. 2d at 907.)

The federal court issued a final judgment after it determined that the FWS biclogical opinion and
reasonable and prudent alternative are unlawlul. Remarkably, DFG did not even acknowledge
the fact that the biological opinion upon which it relies to draw certain conclusions has been set
aside as unlawful by a federal court. Nor did DFG address the substantive deficiencies in the
biological opinion, which were identified by the court and its court-appointed scientific experts.

DFG also failed to acknowledge or discuss the litigation regarding the NMF'S biological
opinion. While a decision regarding cross motions for summary judgment is pending in the
matter, the federal court did issue a preliminary injunction granting relief from certain elements
of the biological opinion and reasonable and prudent alternative to plaintiffs. The court issued
extensive findings of fact and conclusions of law that were the basis for the injunction. Among
other things, the court concluded that: “Federal Defendants have acted arbitrarily and
capriciously in formulating RPA Actions to protect threatened species under the ESA that lack
factual and scientific justification, while effectively ignoring the irreparable harm those RPA
Actions have inflicted on humans and the human environment,” and “Injunctive relief is . . .
warranied . . . because, although the general premises underlying Actions IV.2.1 and IV.2.3 [of
the reasonable and prudent alternative] find marginal support in the record, the precise flow
prescriptions imposed on coordinated project operations . . . are not supported by the best
available science and are not explained as the law requires.” (Consol. Salmonid Cases, 713 F.
Supp. 2d 1116, 1171 (E.D. Cal. 2010).) DFG erred by failing to address the substantive issues
raised by the court in the Conservation Strategy.

IV.  The Conservation Strategy Does Not Include Any Discussion Regarding the Effects
of Predation on Native Species in the Delta

Multiple studies have demonstrated that predation is a significant factor that substantially
affects the distribution and abundance of native species in the Delta. NMFS has identified
predation as a critical stressor on salmonid populations that utilize the Delta. Predation is not
considered a principal driver of delta smelt population decline, yet it is a factor known to be
suppressing the population and potentially impeding recovery. (IEP 2008.) Recent research
suggests that Mississippi silverside predation on larval delta smelt in the estuary could also
constitute a significant impact on the species. (IEP 2010.) Despite this data, the Conservation
Strategy does not include any discussion regarding the well-know effects of predation on native
species in the Delta,
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Predators of native species remain abundant in the Delta, with populations of certain - n/a -
predators tracking upward. The population of striped bass aged 3+ remains above 500,000
individuals (IEP 2010) and the population of striped bass ages 0 to 3 is in the millions. The
largemouth bass population has increased dramatically in the Delta since the 1980s, with the
catch more than quadrupling in most Delta regions. {Brown and Michniuk 2007.)
The Mississippi silversides” abundance has recently increased to its highest level in the Delta
ever. (IEP 2010.)

Striped bass predation in tributaries to the Delta appears to be the largest single cause of
mortality of juvenile salmon migrating through the Delta. Studies have shown mortality of
juvenile Chinook salmon and steelhead in the Sacramento River upstream of the Delta to be
approximately 90% in recent years. (MacFarlane et al. 2008, NMFS 2009.) Acoustic lagging
studies on the Delta portion of the San Joaguin River have found similarly high rates of predation
mortality on Chinook salmon. (Holbrook, Perry, and Adams 2009.) Hanson (2009) analyzed
available diet composition data and estimated that striped bass annually consume 21% of
juvenile winter-run Chinook salmon production, 42% of juvenile spring-run Chinook salmon
production, 7-15% of juvenile Central Valley steelhead production, and 13% of delta smelt
production. Consistent with Lindley and Mohr (2003) and NMF'S (2009), Hanson (2009)
concluded that mortality resulting from striped bass predation is increasing the probability of
salmonid extinction and also reducing the probability of species recovery.

NMEFS has also identified the significant effect that predation has on salmonids and the
action that is necessary to restore the ecosystem. The NMFES (2009) draft Recovery Plan for
Central Valley salmon and steelhead concludes that: (1) predation on winter-run Chinook salmon
is a “major stressor” with very high importance, (2) restoring the ecosystem for anadromous
salmonids will require, among other actions, “significantly reducing the nonnative predatory
fishes that inhabit the lower river reaches and Delta,” and (3) reducing abundance of striped bass
and other non-native predators must be achieved to “prevent extinction or to prevent the species
from declining irreversibly.” (NMFS 2009, pp. 42, 48, 90, 15, 183, 190.) Nobriga and Feyrer
(2007) concluded that “striped bass likely remains the most significant predator of Chinook
salmon (Lindley and Mohr 2003) and threatened delta smelt (Stevens 1966), due (o its ubiquitous
distribution in the estuary and its tendency to aggregate around water diversion structures where
these fishes are frequently entrained (Brown et al. 1996)." The failure to consider data, analyses,
and findings regarding predation, which is one of a small number of factors that causes direct
mortality of species, renders the draft Conservation Strategy unreliable as a resource
management tool.

V. Conclusion

The Coalition urges DFG to revise the Draft Conservation Strategy to use the data,
analyses, and findings discussed above so that any actions based on the Conservation Strategy
will be fully informed. Herein, we have provided just three examples that are representative of a
pervasive shortcoming of the Conservation Strategy, namely, the agency’s failure to include
certain readily available relevant data, analyses, and findings and misinterprets other relevant
data, analyses, and findings. DFG must address this issue in order to maintain credibility among
stakeholders and to devise a plan that could provide desperately needed benefits for the Delta
ecosystems and their native species.
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Thank you for considering the Coalition’s comments. -n/a -

Sincerely,

William D, Phillimore
Board Member
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Core Team’s Strategic Plan for the Ecosystem Restoration Program (Sept. 30, 1998). In

straightforward terms, the Council is now crafling a Delta Plan — because science, described in

the same platitudes, and adaptive management, illustrated with the same framework flow charts

— failed to deliver via CalFed for the Delta’s at-risk species, its stakeholders, and the state’s

citizens. Chapter 2, in recycling superficial descriptions of science and adaptive management in

landscape-level natural resource planning, raises serious questions regarding the commitment of

the Council to do better than its predecessor.

We believe that Chapter 2 must be much more explicit in describing how Delta planning and
management will benefit from “best science,” by not just listing the guidelines governing “the
production and use of scientific information™ (Chapter 2, page 33}, but by addressing how
scientific information can be better used to guide land acquisition, restoration efforts, and
resources management, given the unique opportunities afforded to and constraints faced by
conservation planners and resource managers in the Delta. Among other reasons, science has
failed to contribute to the survival and recovery of the delta smelt and salmonids in the Delta,
because the U.S. Fish and Wildlife Service and National Marine Fisheries Service, respectively,
have failed to follow the directive from Congress and their own guidelines to “use the best
available scientific and commercial data™ or include structured effects analyses in their agency
determinations, and have not ascribed to the tenets of good science and its application as
presented in Chapter 2. How exactly can the Council expect to bring the benefits of rigorous
science and responsive adaptive management to the restoration of the Delta, when the federal
wildlife agencies eschew essentially all elements and features of the “comprehensive science
plan” that are presented in Chapter 27 Such agency conduct has led stakeholders to seek neutral
assessment of agency science from experts who are neither controlled nor funded by the
Interagency Ecological Program (IEP) member agencies (e.g., via the federal courts aided by
court-appointed experts and the National Research Council), rather than rely on the Council’s
Independent Science Board, where it rightfully should reside.

Chapter 2 does little to suggest that the Council recognizes that the IEP does not produce
scientifically reliable information, collected and analyzed using best available tools and methods,
and has not contributed to delivering the research findings and monitoring results that are
necessary for a successful restoration program. And, Chapter 2 makes clear that the Council
does not appreciate the need for a firewall to be established between the regulatory agencies that
now control the resource management agenda in the Delta and those carrying out the scientific
studies that should be informing that agenda and evaluating the efficacy of measures intended to
protect species and their habitats. This conclusion is especially frustrating, because, as we
suggested in previous comments, the Council is potentially well pﬂsilioned to manage the
boundary between regulatory authority and independent and neutral science, and, in so doing, de-
politicize biology and hydrology in service to achieving a healthy and sustainable Delta
ecosystem,

Surprisingly, in this fourth staff draft Delta Plan, the Council consistently fails to cite or
incorporate the best available scientific information. Most notably, the Council fails to cite — or
even acknowledge the existence of — two National Research Council Committee reports directly
relevant to the Council’s work (NRC 2010, 2011). One of those reports emphasizes the critical
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role of effects analyses in management of at-risk species and cites to a number of sources on the
subject that are also conspicuously absent from the draft Delta Plan (NRC 2011 citing EPA 2003,
Murphy and Weiland 2011, and NRC 2009). The other describes the critical role of life cycle
models stating that “development of such models be given a high priority within the agencies”
(NRC 2010, p. 33). Important, contemporary scientific information regarding life cycle
modeling of delta smelt and salmonids goes unmentioned in the draft Delta Plan (Maunder and
Deriso, in press, Miller et al., under review, Cavallo 2011, Hilborn 2010, Deriso 2010). In
addition, the draft Delta Plan eschews most of the standing literature regarding best available
science (e.g., Joly et al. 2010, Bisbal 2002, Smallwood et al. 1999, Caroll et al. 1996). It also
does not reflect consideration of recommendations by prominent expert review panels other than
the NRC that have opined on important aspects of resource management in the estuary (e.g.,
Gross et al, 2010, Cummins et al. 2008). Many of the foregoing references were cited and
discussed by the Coalition in past letters to the Council, which makes their absence all the more
curicus. It is unclear whether Council staff are poorly informed or purposely selective in their
use of available scientific information. In either case, the resulting draft Delta Plan has plain
shortcomings.

In light of the foregoing, we urge the Council to overhaul Chapter 2 but only after a careful
review of the written comments of all stakeholders and completion of a comprehensive literature
survey. We have included a list of references as Exhibit 1 to this letter to aid in completion of
the literature survey. Further, there is a substantial body of available knowledge the Council can
and should draw upon in formulating the Delta Plan, including a robust, heretofore untapped
literature regarding science and adaptive management. We would be pleased to discuss this
input with the Council and/or staff at your convenience.

Sincerely,

< e

William D. Phillimore
Board Member

enclosure
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adaptive management, we urge the Council to recognize that all affected parties in the
Delta should have an opportunity to contribute. From the aforementioned biological
opinions and the ongoing BDCP, to composition the Council’s ISB and identification of
the tasks in front of it, Delta stakeholders and their views have been effectively
marginalized. The wildlife agencies, in particular, have an established relationship
with stakeholder interests and their technical experts that has been aggressively
adversarial. Continuation of that dysfunctional dynamic virtually assures that the
ultimate resolution of the most pressing environmental challenges in the Delta will
continue to be determined in the courts,

The Coalition encourages the Council to reach beyond a platitudinous listing of the
steps necessary for a passive form adaptive management for the Delta. The Council
needs to explain to the public, how it could be that the approaches to adaptive
management in the CALFED Bay-Delta Program planning document published in
2000, which is cited in Chapter 2, can be just as relevant and potentially productive
eleven years later -- yet it was not implemented. Why should concerned Californians
have reason to believe that adaptive management can be implemented in this coming
decade, given the failure of government to do so in the past? How will the Council
induce the necessary changes from Delta-business-as- usual-management to realize
the adaptive management directive?

As we offer these comments to the Council, we acknowledge the critique of the
science and adaptive management portion of the draft Delta Plan by the [SB. We note
that we agree with virtually all of the points raised by the ISB, and observe that the
concerns we articulate above differ from and can be added to those conveyed by the
Council’s scientific advisors. We believe that neither the ISE's comments nor our own
comments fully address the complete set of challenges posed by the Council’s
commitment to using the best available scientific information to support its many
important efforts. We think that the Council could benefit from a more thorough
accounting of how exactly science, and science through adaptive management, can
and should be used to meet the emerging vision for a healthy and sustainable Delta
that can provide the many ecosystem services that all Californians expect.

Coalition for a Sustainable Delta

(—~N<=

By: William D, Phillimore
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Identifying the Best Available Science

The requirement to bring to bear the best available science in resource decision-making begins
with the process of gathering scientific information. This initial step must be followed by a
process of vetting that information: that is, critically assessing the quality and pertinence of
available data, analyses, and results from research and monitoring. Combined, these two steps
are absolute prerequisites for meaningful subsequent analyses to guide decision-making. The
recently released fnteragency Environmental Program 2010 Pelagic Organism Decline
Workplan and Synthesis of Results goes a long way toward accomplishing the initial step with
respect to a number of pelagic species by gathering the best available science on those species
and the broader Delta ecosystem. It offers a useful compendium of published information and
agency reports, and includes much of the available pertinent data, analyses, and syntheses that
have been drawn from studies in the estuary. But, as it stands, the report is an unreliable source
of information to complete the analyses necessary to guide agency decision-making, as it doesn’t
differentiate between results from data derived from rigorous studies that employ an
experimental framework and the most robust analytical tools, and results derived from other,
lesser approaches. And, the report promulgates and espouses agency findings that a Federal
District Court aided by two respected science experts have found to be not valid. While some
contributors and consumers of past reports from the same series would argue that the report is
not intended to be a resource for the specific purpose of representing the best available science,
its ambiguous intent and presentation has it cited in journals and agency reports and resource
management decisions as if an authoritative scientific source, which it is not.

Accordingly, the ISB can and should pick up where the Workplan and Synthesis of Results left
off by providing an expert assessment of the state of knowledge of the environmental stressors
that act to compromise desired conditions in the Delta. That task could not be more timely. To
date, the most recent draft of the Bay Delta Conservation Plan (BDCP), for example, offers no
data-based synthesis of the roles of individual or multiple stressors acting on listed and other at-
risk, native species and their habitats in the Delta, hence is yet unable (o assess objectively either
the effects of proposed water conveyance actions or proposed management, restoration, or
acquisition schemes. The BDCP is not lacking for a stressors classification; instead, its
consultant authors need an expert assessment of the identities, roles, and cumulative effects of
environmental stressors that are acting individually and in concert to compromise the Delta’s
ecosystems and species of concern.

Using the Best Available Science

The process of informing agency determinations with the best available science, and then
providing guidance to management programs that are intended to recover at-risk species and
their habitats, has several discrete steps that require contributions from distinct participants. This
process is described in some detail in the attached paper from the journal Environmental
Management. Two separate steps in the process require the active involvement of scientists: the
first is described above. It is the requirement that any and all available technical information that
is pertinent to and may be useful in shaping and directing the conservation response to species
and ecosystems at risk — including identifying management or restoration actions, determining
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their timing and the locations of the actions, engaging the right tools to facilitate the actions, and
subsequently assessing the effectiveness and efficacy of the actions — be vetted and considered.
That process step requires direct contributions from scientists. It is fully within the capacity of
the ISB, or additional experts that the ISB might choose to assist it, to perform that essential task
in support of delta stewardship.

The need for scientific expertise and the role of the ISB in Delta restoration, however, does not
end with identification of that information that can defensibly be used to support policy decisions
and management action. Scientists need to engage in the next step in the process of bringing
science to decision-making; that is, the actual use of the “best available science™ in what the
federal wildlife agencies refer to as “effects analysis,” and the Environmental Protection Agency
and others refer to as “risk assessment.” In resource management decision-making, federal and
state agencies have too often neglected to carry out this essential and required step of engaging
the best available science in their determinations and regulatory actions. This is certainly the
case in the Delta. In our view, it is undeniable that the failure to both identify and use the best
available science led a Federal District Court to state that “sloppy science™ made the U.S. Fish
and Wildlife Service’s determinations in its recent biological opinion on delta smelt “arbitrary,
capricious, and unlawful.”™ Likewise, it led a National Research Council committee to indicate
that it “does not understand™ the basis for the link between Delta salinity conditions and delta
smelt population trends, which are asserted by the Fish and Wildlife Service to be the essential
determinant of the fish’s current imperiled status.

As described in the National Research Council’s volume Science and Decisions (2009) and in
the attached article, risk assessment/effects analysis is a structured process that uses best
available science to inform selection among resource management decisions or strategies.
Effects analysis assesses the benefits and costs — both ecological and economic — that attend
different planning outcomes. For imperiled species, effects analysis employs well-established
approaches using population viability analysis tools, informed by the best available data on
targeted species and the environmental factors that put them at risk. It is a task that needs the
expertise of scientists to succeed. Effects analysis was a required element in the biological
opinions, but was not carried out appropriately. Further, effects analysis is still missing in the
drafts of the BDCP document circulated to date. Without this essential decision support step,
transparently and fully carried forth, policy decisions and the actions that follow are arbitrary and
not defensible. Itis not clear how the recovery of species and the restoration ecosystems in the
Delta can advance without the direct engagement of the ISB members or other scientists in this
essential activity.

Concluding Thoughts

The general opinion of the ISB on envirenmental stressors and classifications of them
presumably will be accorded high standing by the Delta Stewardship Council and others active in
the effort to halt and reverse the decline of numerous at-risk, native species in the Delta as well
as their respective habitats, but it will do nothing to address historic shortcoming in the
application of the best available science in resource management decision-making stemming
from the failure to properly identify and use the best available science. Therefore, we urge the
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