L0205 Delta Coalition

Response to comment LO205-1
Comment noted.

Response to comment LO205-2

Please refer to Master Response 2. For comments in the attached letter,
please see the responses to comment letter OR108.



Response to comment LO205-3
Comment noted.
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activity or role, i.e., overseeing the integration of the Delta Plan policies into state law. -nfa -
As defined, the Project is nothing more than a compilation of ambiguous policies that will
purportedly evolve into subsequent projects at a later time.

The Council attempts to minimize this defect by stating that *[tlhis EIR is a
program-level EIR due to the broad, program level of the Delta Plan . . . hence, this
program EIR is not intended to provide project-level clearance for any specific project.”
(DPEIR at p.ES-2.) While the document may be a programmatic EIR, the fact remains
that the DPEIR provides no identifiable project(s), is impermissibly vague, and is riddled
with inconsistencies. Program EIRs are commonly used as a vehicle to address large-
scale projects with regional impacts. The scope of this DPEIR, however, is so broad
that it does not provide any meaningful assessment or alternatives analysis.

This approach is rejected by the courts. In Cily of Santee v. County of San Diego
(2010) 186 Cal.App.4th 55, the Court of Appeal held that the county’s execution of a
siting agreement for the future construction of a facility did not constitute a “project”
under CEQA. Though the siting agreement identified up to three potential sites for the
placement of a state facility, the court noted that the siting agreement did not require
CEQA review because:

“it does not identify a site for the reentry facility . . ., it does not describe
any project which would be subject to any meaningful CEQA analysis.
Rather, the face of the agreement places it squarely in the realm of
preliminary agreement needed to explore and formulate projects for
which CEQA review would be entirely premature.”
(/d atp. 55.)
The same vagaries exist in the DPEIR, thereby preempting the Public Agencies’
ability to engage in meaningful CEQA analysis.

3. The DPEIR Fails to Identify a Baseline.

Not only does the DPEIR fail to adequately define the scope of the Project |, it
neglects to identify a definitive baseline against which the public can adequately assess
potential environmental impacts. The DPEIR states generally that “[{jhe baseline for
assessing the significance of impacts of the Proposed Project is the existing
environmental setting, not the No Project Alternative.” (DPEIR at Section 2.3.2, p. 2A-
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for the protection, conservation, development, control and use of the - n/a -
waters in the Delta for the public good."

(Wat. Code, § 12200, emphasis added.)

Powers delegated to the Council under several sections of the Delta Reform Act
squarely encroach upon the County’s constitutional right to oversee local land use. For
instance, the Delta Reform Act of 2000 (Wat. Code, § 85034) sets forth the authority and
responsibilities of the Council, which include administering all contracts, grants and
easements for its predecessor, the California Bay-Delta Authority. Section 85210 sets
forth the powers of the Council, which include requesting reports from state, federal, and
local government agencies on issues related to the implementation of the Delta Plan,
and commenting on state agency EIRs for projects outside the Delta that are
determined to have a significant impact on the Delta. Section 85022 articulates the
fundamental goals for managing land use in the Delta. None of these provisions even
acknowledge, let alone attempt to trump local control over land use.

Section 85225 offers the most glaring example. It requires the County, prior to
initiating a land use decision or flood control project, to prepare and submit to the
Council a written certification of consistency with detailed findings as to whether the
covered action is consistent with the Delta Plan. If that determination is challenged, the
County would have to defend its action before the Council for an action wholly within its
own authority. If after hearing the appeal, the Council finds that the action is not
consistent with the Delta Plan, purportedly the County will not be allowed to proceed
with the project unless it submits a revised certification of consistency, which in turn
could be challenged again before the Council (Wat. Code, §§ 856225-85225.25.) The
DPEIR fails to touch upon this clear conflict of law, and never addresses the role of the
impacted local land use authority, and the pressing issue of whether the outlined
process is consistent with constitutionally protected local land use authority.

The DPEIR sidesteps the issue, noting that the Delta Plan functions as a
strategic document providing guidance and recommendations to cities, counties, state,
federal, and local agencies (DPEIR at Section 1.1, p. 1-2.) The DPEIR further states
that the Delta Plan contains several significant regulatory policies with which cities,
counties, state, and local agencies are expected to comply, including the consistency
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analysis be avoided. The purpose of permitting de minimis exemptions is to avoid -nfa -
imposing a regulatory requirement that would “yield a gain of trivial or no value.” (Nafural

Res. Def. Council, Inc. v. U.S. E.P.A. (Sth Cir. 1992) 966 F.2d 1292, 1306 citing

Alabama Fower Co. v. Costfe(D.C. Cir. 1979) 636 F.2d 323, 361 ("Alabama Power").)

A de minimis exception does not provide “an ability to depart from the statute, but rather

a tool to be used in implementing the legislative design.” (Alabama Power, supra, 636

F.2d atp. 360.)

Congress intended the CAA conformity requirement to integrate federal actions
and air quality planning “to protect the integrity of the SIP by helping to ensure that SIP
growth projections are not exceeded, emissions reduction progress targets are
achieved, and air quality attainment and maintenance efforts are not undermined.”
(Environmental Defense Fund, Inc. v. EP.A. (D.C. Cir. 1996) 82 F.3d 451, 468 .) A high
level of justification is necessary to support a ge minimis exemption, and the agency
bears the burden of making the required showing. (Alabama Power, supra, 636 F.2d at
p. 360.)

Specific activities that are considered to be trivial or zero emissions sources are
identified as exempt in Rule 925 (D)(3)(b}, (D){4)-(D)}(5). In addition, activities may be
exempted when it is demonstrated that the activity’s total direct and indirect emissions
are below specific thresholds - referred to as the “general conformity de minimis
emission thresholds.” (Rule 925 (D)(2), (D)(3)(b).) Despite these exceptions, when the
emissions of any pollutant from a federal action represent 10 percent or more of a
nonattainment area’s total emissions of that pollutant, the action is defined as a
“Regionally Significant Action™ and a full-scale conformity analysis is required even if the
emissions are considered de minimis. (Rule 925 (D)(9).} An applicability analysis must
be performed to demonstrate that the activities’ emissions do not exceed the general
conformity de minimis emission thresholds or that the activity is not a Regionally
Significant Action. (City of Las Vegas v. F.A.A. (9th Cir. 2009) 570 F.3d 1109, 1117,
County of Delaware v. Dept. of Transp. (D.C. Cir. 2000) 554 F.3d 143, 145.)
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In its reauthorization of the CZMA in 1990, Congress identified nonpoint source -nfa -
pollution as a major factor in the continuing degradation of coastal waters. The policies
set forth in the Delta Plan and DPEIR are not congruent with the CZMA by degrading
water quality due to reduced flows.

d. NEFPA.
Section 1.4 of the DPEIR provides generally that:

“This EIR is being prepared to be consistent with most of the

requirements of the National Environmental Policy Act (NEPA) in

anticipation that a federal agency will consider this document in
preparation of a NEPA environmental analysis. Therefore, all of the
alternatives analyzed in this EIR, including the Proposed Project and No

Project Alternative, are evaluated at an equal level of detail (while

avoiding unnecessary repetition) consistent with NEPA requirements.”
(DPEIR at Section 1, p. 1-14.)

Under CEQA, the lead agency is strongly encouraged to prepare a combined
EIS/EIR that satisfies both NEPA and CEQA for projects. (Pub. Res. Code, § 21083.6;
CEQA Guidelines, § 15222.) Though the Council specifically recognized the federal
component to the environmental analysis, it failed to prepare a combined EIS/EIR
document. Similar to its state counterpart, NEPA is intended to provide sufficient and a
transparent process to vet and consider certain projects that could have an adverse
environmental impact. Since both CEQA and NEPA apply coequally to the DPEIR, the
same shortcomings addressed in the CEQA portion of this comment letter apply to the
NEPA analysis as well.

e. Public Trust Doctrine.

The historic purpose of the Public Trust Doctrine was to ensure that the state's
lands and submerged waters were held in trust and protected for the people of the state.
(Mlinois Central R.R. Co. v. Mlinois (1892) 146 U.S. 387, 452.) After over a century, the
underlying legislative intent remains the same today. In Nat! Audubon Soc'’y v. Superior
Court(1983) 33 Cal.3d 419 (" Aubudon’), the Supreme Court stated that “the core of the
public trust doctrine is the state's authority as sovereign to exercise a continuous
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As required by Water Code section 85054, the Delta Plan does nothing to protect
or enhance agriculture in the Delta. The DPEIR totally ignores this fact and does not
address the issue. The DPEIR only discusses noise, access constraints, dust, etc. from
ecosystem projects as potential impacts to agricultural lands. However, there are a
number of other more serious impacts that the DPEIR does not mention. A few
examples are as follows:

« Farmers next to ecosystem restoration projects that are designed to provide
endangered species habitat may have to alter their farming practices to protect
the newly established habitat.

+ Special restrictions and conditions required by ecosystem projects may prohibit
certain neighboring farming practices that are necessary for cost effective food
production.

» Neighboring natural habitats could serve as a reservoir for weeds, insects,
diseases, and rodents at levels that would make farming in the area impossible.

» Serious invasive weeds detrimental to agriculture that are presently aggressively
controlled in the Delta could quickly once again become very troublesome and
costly if left unchecked in natural ecosystem.

When agriculture is encroached upon by conflicting land uses and historical
farmland is converted from private to public lands, the result can have severe economic
impacts on the County. For instance, local farming generates revenues for the County
through fee assessments to compensate the County for services provided. The
reduction or elimination of such revenues over time could result in devastating impacts
on the County if substantial acres of farmland are retired.

In terms of public safety, reclamation districts throughout the State are charged
with the important task of maintaining levees to lessen flood risks. Reclamation districts
are typically funded by special assessments on the landowners for levee maintenance.
When private land is converted to public ownership, those lands are typically not subject
to special assessments or County property taxes. In addition to the loss of food
production, the end result is that assessments become too expensive for farmers within
the impacted reclamation district and the County's tax base is further eroded.
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7. Section 11 - Geology and Soils. -nla -

» All references to "septic systems" throughout the EIR should be changed to
"onsite wastewater treatment systems (OWTS).” Assembly Bill (AB) 885 (Chapter
781, Statutes of 2000) was approved by the California State Legislature and
signedinto  law in September 2000. The legislation directed the State Water
Resources Control Board (SWRCB) to promulgate statewide onsite wastewater
regulations by the year 2004. Public comments on a draft statewide regulatory
policy are currently being reviewed by SWRCB staff, and the draft policy is
proposed for SWRCB adoption by the summer of 2012,

e Page 11-1, Line 20. Remove "disposal” and add "treatment systems" to
sentence: "...soil shrinking and swelling; and the potential for construction of on-
site wastewater disposal treatment systems in..."

11.5.3.1.8 Impact 11-8Ba: Have Soils Incapable of Adequately Supporting the Use of
Septic Tanks or Alternative Waste Water Disposal Systems Where Sewers Are
Mot Available for the Disposal of Waste Water.

» Page 11-44, Lines 37-38. Remove "disposal" and add "onsite wastewater
treatment systems" to sentences: "Soil properties that affect the ability to support
the use of septic tanks onsite wastewater treatment systems or alternative onsite
wastewater disposal treatment systems include:"

+ Page 11-45, Line 9. Remove "septic” and add "onsite wastewater treatment” to
sentence: "...and depth to groundwater is relatively shallow, may not be suitable
for supporting a septic onsite wastewater treatment systems."

11.5.3.3.8 Impact 11-8¢: Have Soils Incapable of Adequately Supporting the Use of
Septic Tanks or Alternative Waste Water Disposal Systems Where Sewers Are
Not Available for the Disposal of Waste Water

= Page 11-59, Line 9: Remove "septic” and add “onsite wastewater treatment” to
sentence: "...constructed in remote locations, an septic tank onsite wastewater
treatment system or alternative onsite wastewater disposal treatment system
would have to be..."

e Page 11-59, Line 21: Remove "septic" and add "onsite wastewater treatment" to
sentence: "...and depth to groundwater is relatively shallow, may not be suitable
for supporting septic onsite wastewater
treatment systems.”

11.5.3.5.8 Impact 11-8e: Have Soils Incapable of Adequately Supporting the Use of
Septic Tanks or Alternative Waste Water Disposal Systems Where Sewers Are
Not Available for the Disposal of Waste Water

s Page 11-70, Lines 45-46: Remove "septic" and "disposal" and add "onsite

wastewater treatment” to sentence: "...permanent facilities are constructed in
remote locations, an septic tank onsite wastewater treatment system or
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City of Stockton Comments on Draft Program EIR for Draft Delta Plan NO comments
February 2, 2012
Page 18 of 32 -n/a-

12. Page 4-72 Biological Resources, Impact Analysis, Sec. 4.4.3.2.5 Impact 4-5b,
Lines 1-4:

The Draft EIR should address the potential individual and cumulative effects
related to the increase in demand for lands suitable for ecosystem restoration
actions associated with the implementation of the BDCP and the noted DFG
Conservation Strategy and the extent to which said ecosystem restoration activities
could restrict the availability of land for mitigation actions by permit holders under
the San Joaquin County Multi-Species Habitat Conservation and Open Space Plan
{SIJMSCP) and the East Contra Costa County HCP/NCCP.

13. Page 4-110 Biological Resources, Sec. 4.5 References:

Include reference for San Joaguin Council of Governmenis. 2000. San Joaquin
County Multi-Species Habitat Conservation and Open Space Plan (SIJMSCP).

14. P.5-8, Sec. 5.3.4.2 San Joaquin River Flood Control Project, line 33:
Should Mormon Slough be on the Lower San Joaguin River Contral Project?

15. P. 5-8, Sec. 5.3.4.2 San Joaquin River Flood Control Project, line 38+:
Should also include existing Paradise Cut bypass.

16. P. 5-9, Figure 5-3:
Not the San Joaquin River Flood Control Project.

17. P. 5-10, Sec. 5.3.4.3 Non-Project Levees in the Delta and Suisun Marsh, lines 17-
23.

Should be rewritten. The Flood Protection Restoration Project is not a “recently
initiated non-project flood protection faciliies in the Delta” The Project was
completed in the late 1990s and consisted of raising existing project levees
upsiream of I-5 to correct freeboard deficiencies. It also did not include any new
levees. The design and construction of the Project was approved/certified by
USACE. As a result of the Project, FEMA did not place the greater Stockton metro
area into the 100-year floodplain.

18. P.5-13, Sec. 5.3.5.1.1 FEMA Analyses, line 3:

FEMA accepted the certification submitted by RD 17. This area no longer has a
PAL designation.

19, P.5-13, Sec. 5.3.5.1.2 FEMA Flood Areas, line 39.
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City of Stockton Comments on Draft Program EIR for Draft Delta Plan NO comments
February 2, 2012
Page 23 of 32 -n/a-

local jurisdictions that approve building permits for compact housing and mixed use
development near transit.

Goal TC-5 To promote development of pedestrian and bikeway facilities for
transportation and recreation.

Goal TC-8 To encourage and maintain the operation of the Port of Stockton as an
asset to the community and a source of jobs, while minimizing environmental
impacts in accordance with CEQA.

Goal HS-4 To improve air quality and to minimize the adverse effects of air
pollution on human health and the economy.

Policy H54-15 Infill Near Employment

The City shall identify and adopt incentives for planning and implementing infill
development projects within urbanized areas near job centers and transportation
nodes.

Policy HS-4.20 Develop Policies Requiring Minimizing of Greenhouse Gas
Emissions

The City shall adopt new policies, in the form of a new ordinance, resolution, or
other type of policy document, that will require new development fo reduce its
greenhouse gas emissions to the extent feasible in a manner consistent with state
legislative policy as set forth in Assembly Bill (AB) 32 (Health & Safety Code, §
38500 et seq.) and with specific mitigation strategies developed by the California
Air Resources Board (CARB) pursuant to AB 32. In furtherance of this effort, the
City shall monitor the process by which CARB promulgates rules, regulations,
limits, plans, and reduction measures pursuant to AB 32 to determine whether they
result in recommended or mandatory principles or strategies by which greenhouse
gas emissions reductions or minimization can be achieved through the land use
planning process. |f CARB does formulate any such principles or strategies, the
City’s own greenhouse gas emission reduction and minimization strategies shall be
consistent with those promulgated by CARB. If CARB’s efforts pursuant to AB 32
do not result in recommended or mandatory principles or strategies by which
greenhouse gas emissions reductions or minimization can be achieved through the
land use planning process, the City shall develop its own such principles and
strategies. In doing so, the City shall consider the following potential mitigation
strategies:

a. Increased density or intensity of land use, as a means of reducing per capita
vehicle miles traveled by increasing pedestrian activities, bicycle usage, and public
or private transit usage;

b. Increased energy conservation through means such as those described in
Appendix F of the State Guidelines for the California Environmental Quality Act;
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City of Stockton Comments on Draft Program EIR for Draft Delta Plan
February 2, 2012
Page 26 of 32

34,

35.

36.

continue to be subject to the current 100 year federal flood protection level, until
the State's 200 year flood protection level becomes effective in the year 2025.

Page 7-18 Agriculture and Forestry Resources, Impacts Analysis of Project and
Alternatives:

The Draft EIR should specifically address the potential environmental implications
from the implementation of the Delta Plan on the conversion of agricultural land
and related impacts on agricultural resources due to redirected urban development
from currently designated growth areas within the City's General Plan boundaries
located within the Secondary Zone of the Delta to areas located outside of the
Secondary Zone. The redirection of urban development may result if the Delta
Stewardship Council (DSC) upholds appeals, and/or orders modifications to
approved projects such that they become infeasible thereby, effectively nullifying
land use decisions, that are otherwise consistent with adopted land use plans for
areas within the City's General Plan boundaries located within the Secondary
Zone.

Page 9-13 Air Quality, Impacts Analysis of Project and Alternatives:

The Draft EIR should specifically address the potential environmental implications
from the implementation of the Delta Plan on the localized air quality conditions
due to redirected urban development from currenily designated growth areas
within the City’s General Plan boundaries located within the Secondary Zone of the
Delta to areas located outside of the Secondary Zone. The redirection of urban
development may result if the Delta Stewardship Council (DSC) upholds appeals
and/or orders modifications to approved projects such that they become infeasible,
thereby effectively nullifying local land use decisions that are otherwise consistent
with adopted land use plans for areas within the City's General Plan boundaries
located within the Secondary Zone. Secondary impacts that could occur include,
but are not limited to, increased air pollutant and greenhouse gas emissions from
the construction of infrastructure to serve new growth areas as well as increased
vehicle emissions from longer trips asscciated with growth that occurs farther from
existing services and job centers.

Page 16-15 Population and Housing, Impacts Analysis of Project and Alternatives:

On page 16-15, the EIR's thresholds of significance for population and housing
impacts address the Plan's potential to induce growth based on projects the Flan
could encourage. If the Plan is intended to prevent urban development in areas
where it is planned, the EIR must be revised to acknowledge this and analyze the
potentially significant impacts that could occur as a result of projects the Plan
prevents, not just projecis the Plan encourages. For example, if the Council's
actions implementing the Plan result in resiricions or prohibitions on land
development in the Delta, there may be significant environmental impacts of
shifting planned growth elsewhere. The Draft EIR should specifically address the
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City of Stockton Comments on Draft Program EIR for Draft Delta Plan
February 2, 2012
Page 27 of 32

37.

38.

potential environmental implications from the implementation of the Delta Plan on
population and housing growth and related secondary physical environmental
impacts of associated urban growth due to redirected urban development from
currently designated growth areas within the City's General Plan boundaries
located within the Secondary Zone of the Delta to areas located outside of the
Secondary Zone. The redirection of urban development may result if the Delta
Stewardship Council (DSC) upholds appeals andlor orders modifications to
approved projects such that they become infeasible, thereby effectively nullifying
local land use decisions that are otherwise consistent with adopted land use plans
for areas within the City's General Plan boundaries located within the Secondary
Zone. These impacts may preclude the development of anticipated housing
projects, which may, in turn, result in the City's non-compliance with our adopted
Housing Element goals and in the non-achievement of our Fair Share Housing
Allocation.

Page 17-29 Public Services, Impacts Analysis of Project and Alternatives:

The Draft EIR should specifically address the potential environmental implications
from the implementation of the Delta Plan on the provision of local public services
and related secondary physical environmental impacts associated with reduced
service levels in existing and planned urban areas due to redirected urban
development from currently designated growth areas within the City's General Plan
boundaries located within the Secondary Zone of the Delta to areas located
outside of the Secondary Zone. The redirection of urban development may result if
the Delta Stewardship Council (DSC) upholds appeals and/or orders modifications
to approved projects such that they become infeasible, thereby effectively nullifying
local land use decisions that are otherwise consistent with adopted land use plans
for areas within the City's General Plan boundaries located within the Secondary
Zone.

As an example, if growth in a partially developed area of the City was effectively
halted as a result of DSC action on a City approved project (e.g. small lot tentative
map to implement a master plan development), the already developed part of the
project could experience higher vacancies and foreclosures, resulting in reduced
property values, lower private and public revenues (e.g. decreased rents, utility
payments, property axes), reduced or diluted City services, and increased crime.
This may lead 1o a direct physical impact on the community in the form of blight.
Such a scenario is not hypothetical in that Stockion has already experienced blight
in some areas of the City where development was only partially completed as a
result of the foreclosure crisis.

Page 19-17 Transportation, Traffic, and Circulation, Impacts Analysis of Project
and Alternatives:

The Draft EIR should specifically address the potential environmental implications
from the implementation of the Delta Plan on the construction, operation, and
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