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Proposed Delta Plan Rulemaking Package

The purpose of this item is to provide the Council an overview of the rulemaking
process by which proposed policies in the Delta Plan will become enforceable state
regulations. This item also provides an overview of the economic and fiscal impacts that
may result from implementation of the proposed regulatory policies.

Rulemaking Process

The Delta Reform Act of 2009, which created the Delta Stewardship Council (DSC),
requires that the DSC adopt a “legally enforceable” Delta Plan. The State Administrative
Procedures Act spells out the process through which the policies of the Delta Plan will
become enforceable state regulations, including a review and approval by the state’s
Office of Administrative Law (OAL).

The proposed regulations are based on and carry out the policies contained in the Final
Draft Delta Plan. These draft regulations must be adopted by the Council after
considering public input and then approved by the OAL before they become effective.

A 45-day public review and comment period commenced when the Notice of Proposed
Rulemaking was published in the California Regulatory Notice Register on November
30, 2012. During this time all interested parties have the opportunity to send written
comments to the Council on the proposed regulations. A specific rulemaking hearing is
scheduled to be held by the Council on January 24, 2013, after the written comment
period closes.

Attachment 1 (“How to Participate in the Rulemaking Process” — pages 1-10) provides
additional information and a general overview of how the Rulemaking Process works.

Rulemaking Package

The following documents were submitted to the OAL on November 16, 2012. They are
available for download and review on the Council’'s website and published in the
California Regulatory Notice Register on November, 30 2012.

. Notice of Proposed Rulemaking announces the availability of the rulemaking
documents for review and the time and location of the public hearing. The Notice
includes a summary description of the proposed regulation, the authority under which it
is proposed, its relationship to other laws and regulations, and statements summarizing
any fiscal and economic impacts.
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. Proposed Requlation plus related Appendixes 1A through 7 lists the text of
each provision in the proposed regulation and sections of the Delta Plan Appendixes
referenced in the proposed regulation.

. Initial Statement of Reasons describes the purpose of each provision in the
proposed regulation and how the provision is reasonably necessary to achieve that

purpose. It also discusses the benefits, reasonable alternatives considered, and the
Council’s reasons for selecting the proposed provision.

. Economic and Fiscal Impact Statement: Standard Form (STD 399) plus
Attachment 1 is a standard form that summarizes the potential effects of the regulation
on private businesses and individuals, including effects on the cost of housing. It also
provides an assessment of the proposed regulation’s fiscal impact on local
governments, state government, and federal funding of state programs.

. Cost Analysis for Proposed Delta Plan Regulations is a supporting document
prepared by Council staff to evaluate the questions addressed in the Economic and
Fiscal Impact Statement. The Cost Analysis briefly describes expected benefits of the
Delta Plan regulation, but it is not a benefit cost analysis.

Cost Analysis in Support of the Economic and Fiscal Impact Statement

The economic impact statement section of STD. 399 summarizes the estimated private
sector impacts, including costs and benefits to businesses and individuals that may be
incurred in compliance with the proposed regulation. The fiscal impact statement
section of the STD. 399 summarizes the estimated fiscal effect on local government,
state government, and federal funding of state programs that may result from
implementation of the proposed regulation. Attachment 1 to STD. 399 and the cost
analysis report provide the detailed calculations and assumptions used as the basis for
information provided in the STD. 399.

Estimated Annual Total Delta Plan Costs

The potential total annual cost to local and state &
agencies, including the Council, resulting from
implementation of Delta Plan policies is estimated 1
at $11.9 to $16.8 million. This total cost estimate "
consists of:

12
Range of Project

Costs to Comply
with Policies

1. Administrative costs (~$4.7M):

a. Costs to local and state agencies
required to prepare information to
demonstrate consistency of a
covered action, \

b. Costs to local and state agencies to :
respond to appeals regarding
Council certification, and

—
=1

% Million

-]

Administrative Costs
of Consistency
Certification




Agenda Item: 7b
Meeting Date: December 13, 2012
Page 3

c. Administrative costs to the Council and its staff to review and certify
consistency of covered actions.

2. Project costs to a local or state agency proposing a covered action ($7.2- 12.1M):
a. To modify its existing plans to comply with Delta Plan policies,
b. To undertake or modify a covered action to comply with Delta Plan
policies

Private businesses and individuals are not directly affected by costs of Delta Plan
policies or administrative requirements because they apply to State and local agencies.
However, private businesses and individuals could be affected indirectly in two ways:

1. The lead agency of a covered action could ask a private business or individual to
bear costs or modify a project in order to be consistent with the Delta Plan.

2. Cost could be recovered by a lead agency of a covered action through
assessments, rates, user fees, or other mechanisms the agencies use to fund
activities.

Impact on Housing Costs:

No significant direct impacts on housing costs are likely to occur from implementation of
Delta Plan policies. Some small rural developments (less than five to ten units) in the
Delta could incur costs that the developer would try to pass onto buyers of the housing.
In the context of the overall housing market in California or the Delta region, such costs
would be restricted to a very small number of housing units.

Beyond any direct effects on housing costs, the benefits and indirect costs of Delta Plan
policies can have complex and counteracting effects on housing prices. Some costs of
Delta Plan policies not related to housing development per se may be passed on, at
least in part, to property owners and buyers. The benefits of improved flood protection
and ecosystem amenities could increase property value of housing in and around the
Delta, thereby increasing housing costs (note that this is fully offset by the benefit to
existing owners of affected housing). Overall, the Delta Plan policies are expected to
provide substantial statewide and regional benefits to housing by increasing value due
to improved flood protection, water supply reliability, and environmental amenities.

Cost Analysis Methodology:

The overall approach to estimating the costs to state and local agencies of the
certification and appeals process involves two steps:

1. Estimate the components of cost for one covered action, and
2. Calculate the total annual cost based on a range of the number of covered
actions coming before the Council each year.
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Costs of certification will vary according to the amount of analysis and documentation
needed to demonstrate consistency with Delta Plan policies. This will depend on the
details of each covered action, and these cannot be known in advance. The cost
estimate is therefore based on a range of expected level of effort required to file a
certification, and the range of other Delta Plan policies that could impose incremental
consistency costs on the proposing state or local agency.

Costs are attributed to Delta Plan policies, including certification of a covered action, if
they would not be incurred in absence of the proposed regulatory policy. In other words,
covered action features, analysis, documentation, and approval procedures that would
already have been required by existing laws, regulations, or standard planning and
engineering practices are not considered new costs imposed by the proposed
regulation. It is recognized that distinctions between existing and new requirements are
not always clear. A large number of existing State and local requirements may apply,
and these vary depending on the nature of the covered action.

Example Cost Analysis on Delta Plan Policies:

The following example illustrates the components of the cost analysis undertaken for
Policy 85010 (ER P4 in Delta Plan terminology): Expand Floodplains and Riparian
Habitat in Levee Projects.

As explained in the Cost Analysis report, this proposed policy will only be a new
requirement on a subset of entities undertaking levee improvement projects outside of
areas of the Delta subject to similar, existing policies under the Central Valley Flood
Protection Plan or the Suisun Marsh Preservation Plan.

Furthermore, the policy only requires consideration and incorporation of alternatives
such as setback levees to increase floodplains and riparian habitats where feasible.
This policy does not mandate construction of setback levees. However, agencies may
incur additional project planning costs to evaluate the feasibility of alternatives to
provide expanded floodplains and riparian habitats. Using the Sacramento River east
levee as an example, the estimated additional planning cost could be $300,000 per mile
of levee. There could be other additional “soft costs” associated with land acquisition or
agencies’ administrative costs.

If the evaluation concludes that setback levees are feasible, the additional project costs
for the covered action to comply with this policy include: land acquisition, design and
construction, and establishment of habitat. The cost of setback levees varies widely,
depending on local site conditions and costs of land acquisition. Nevertheless, a
number of planned and completed levee improvement projects were used to compare
the costs of setback levees to the costs of levee rehabilitation in-place. The incremental
cost to comply with this policy by constructing setback levees could be two to eight
times the cost of levee improvement in-place. Details of this example analysis are
contained in the Cost Analysis report.
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Local Agency/Project Sponsor Authority to Recover Costs:

As discussed in the Cost Analysis report, only agencies that would provide consistency
certification or implement covered actions would be affected by Delta Plan policies, and
even then only to the extent that such costs would not have been incurred without the
policies. The administrative exemptions on certain types of proposed plans, programs,
or projects further reduced the extent to which local agencies would be impacted by
Delta Plan policies.

The Cost Analysis report provides general information on the authority and mechanisms
by which local agencies in the Delta can recover any costs potentially resulting from the
proposed Draft Regulation. The discussion is not a legal opinion on the ability of specific
agencies to recover costs through one or more means. Some of the cost recovery
mechanisms may require a local vote to implement.

Local agencies potentially impacted by Delta Plan policies include: cities and counties,
school districts, special districts, and private water utilities. The following is a summary
of general authorities and cost recovery mechanisms for these agencies:

e Cities and counties have the power to impose fees to cover the costs associated
with specific activities, including planning and permitting.

e School districts are authorized to impose fees or charges on construction within
its boundaries for purposes of building or improving school facilities. Districts also
have authority to issue voter-approved bonds to cover construction costs.

e Special districts providing specialized services are formed and operate under
dozens of different legislative authorities. The authorizing legislation defines the
mechanisms that a particular special district may use to finance capital costs and
to recover operating costs from constituents and customers. Cost recovery
mechanisms include assessments, rates, fees, or other charges.

e Private water companies recover costs through water rates, connection fees, and
other charges reviewed and approved by the state’s Public Utilities Commission.

Quantification Issues and Challenges:

The economic and fiscal impact statement contains a wide range of estimates and
many uncertainties. The analysis has attempted to quantify potential costs when
possible, through the use of ranges and example projects. Some cost categories are
described qualitatively but not quantified. Uncertainties occur because:
e |tis unknown at this point how many proposed actions would be determined as
covered actions and thereby subject to the proposed Delta Plan regulation.
e The nature, size, and location of potential covered actions are unknown.
e The total cost of each certification depends on the number of policies in the Delta
Plan implicated by the covered action and the effort required during the
prospective appeals process.
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In absence of any existing process that can be used as a comparable example, staff
developed a range of annual costs for Delta Plan regulation based on its understanding
of the intent of the proposed policies and the level of effort likely required for
consistency certification. Staff expects the cost of Delta Plan policy implementation to
be higher in the early years, as agencies propose actions and gain experience with the
consistency certification process. Implementation costs could change as the Delta Plan
evolves in the next 88 years. It is therefore too speculative to estimate the total
cumulative cost of Delta Plan policy implementation over its intended lifespan.

Although the economic and fiscal impact statement discusses both benefits and costs, it
does not provide a benefit-cost analysis because it is not required as part of the
rulemaking process. Furthermore, the Delta Plan regulation is programmatic in nature
and not project-specific. Benefits of the Delta Plan policies are discussed in a narrative
fashion and costs are quantified to the best extent possible, given the uncertainties as
discussed above.

Review and Approval Process

A summary of next steps and anticipated timeline is provided in the table below.

Date Action(s)

November 30, 2012 Posted Notice of Proposed Rulemaking and draft regulations.
Began 45 day public review and written comment period.

January 14, 2013 Written comment period closes.

January 24, 2013 Public hearing on Proposed Rulemaking package.

Winter 2013 Staff and Council review comments, Council provides final
direction on necessary revisions to Proposed Rulemaking
package.

Spring 2013 Prepare and publish Proposed Regulations. Council adopts
Regulations.

Summer 2013 Delta Plan regulations take effect after completion of state
rulemaking process.

List of Attachments

Attachment 1: “How to Participate in the Rulemaking Process” — Pages 1-10 of
Overview Document

Contact

Cindy Messer Phone: (916) 445-0258
Delta Plan Program Manager




