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MEMORANDUM OF UNDERSTANDING
BETWEEN
THE DELTA STEWARDSHIP COUNCIL
AND THE DEPARTMENT OF FISH AND GAME
TO FACILITATE THE IMPLEMENTATION OF
THE SACRAMENTO-SAN JOAQUIN DELTA REFORM ACT OF 2009

l. PARTIES
:E(nu-a,;—y “-4- 20j|
This Memorandum of Understanding (MOU) is made on Beeember—2046-by and
between the Delta Stewardship Council (Council or DSC) and the Department of Fish
and Game (DFG) (collectively Parties) regarding implementation of the Sacramento-
San Joaquin Delta Reform Act of 2009 (Act).

[I. INTRODUCTION AND BACKGROUND

The Act establishes two co-equal goals for the Sacramento-San Joaquin Delta (Delta)
including providing a more reliable water supply for California and protecting, restoring,
and enhancing the Delta ecosystem. The Act specifies that the co-equal goals shall be.
achieved in a manner that protects and enhances the unique cultural, recreational,
natural resource, and agricultural-values of the Delta as an evolving place, and protects,
maintains, and, where possible, enhances and'restores the overall quality of the Delta
environment, including, but not limited to, agriculture, wildlife habitat, and recreationai
activities. In addition, the Act created the Council as an independent agency of the

state vested with the authonty to develop a comprehensive and legally enforceable.
management plan for the Delta (Delta Plan) that furthers the co-equal goals,

The Act specifies that the Delta Plan shall further the restoration of the Delta

ecosystem, include recommendations regarding state agency management of [ands in
the Delta, and include performance measurements that will enable the Council to track
progress in meeting the objectives of the Delta Plan.- The performance measurements
shall include quantitative or otherwise measurable assessments of the status and trends
in the health of the Delta’s estuary and wetland ecosystem for supporting viable
populations of aquatic and terrestrial species, habitats and processes, including viabie :
populations of Delta fisheries and cther aquatic organisms. The Council must-establish
and oversee a committee of agencies responsible for implementing the Delta Plan. |
Each agency must coordinate its actions pursuant to the Delta Plan with the Council
and the other relevant agencies. Additionally, the Council is tasked with developing and
implementing a strategy to appropriately engage participation of the federal agencies
with responsibilities in the Delta. This strategy shall include engaging these federal
agencies to develop the Delta Plan consistent with applicable federal laws.

The Act requires DFG to develop Flow Criteria for the Delta and measurable biological
objectives for aquatic and terrestrial species of concern dependent on the Delta. DFG
devel_oped and presented the Flow Criteria to the State Water Resources Control Board
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in November 2010. DFG developed the criteria in consultation with the United States
Fish and Wildlife Service (FWS) and the National Marine Fisheries Service (NMFS) and
based upon the best available science. The Act also specifies that the Bay Delta
Conservation Plan (BDCP) shall be considered for inclusion in the Delta Plan. DFG will
be responsible for approving the BDCP under the Natural Communities Conservation
Planning Act (Fish and Game Code section 2085 et seq.) upon its completion. The
BDCP development process is in progress.

DFG through its involvement in the Interagency Ecological Program (IEP) and other
investigations related to biological resources and regulatory compliance in the Delta is
actively involved in scientific research, monitoring, and assessment programs in the
Delta. In addition, DFG is designated as the state implementing agency for the
CALFED Ecosystem Restoration Program (ERP) along with its federal counterparts,
FWS and NMFS. DFG administers an ongoing grant program which funds research to
address a common understanding of the Delta ecosystem as well as planning and .
implementation of restoration and enhancement projects in the Delta and.broader ERP
focus areas to achieve the goals of the ERP Strategic Plan. DFG has developed the -
ERP Stage 2 Conservation Strategy for the Delta and Suisun Marsh and will be
developing similar strategies for the Sacramento and San Joaquin River Watersheds.
DFG is responsible for developing biological performance measures to judge the-
success of ERP: actions.and support adaptive management, DFG is working with the
Department of Water Resources through its regulatory authorities and the ERP to assist
in implementing early action ecosystem restoration projects, including, but not limited to,
Dutch Slough tidal marsh restoration and Meins Landing tidal marsh restoration. .

ll. PURPOSE AND DEFINITIONS.

‘The purpose of this MOU is to form a cooperative relationship and facilitate coordinaticn
between the parties as-they implement requirements mandated by the Act. The Act
requires the Council, on or before January 1, 2012, to develop, adopt, and commence
implementation of the Delta Plan. The Act specifies that the Delta Plan shall include

responsibilities-in the Belta. The -Act mandates that all state agencies with -
responsibilities ir the Delta-shall uooperate with the Council in developing the Delta
Plan, upon request of the Council. - In-addition, the Act requires DFG to develop Flow
Crltena for the Delta and measurable blologlcal objectives for aquatic and terrestrial

species.
The terms used in this MOU shall be afforded the following meaning:

‘Co-equal goals”, as defined in Water Code section 85054, means the two goals of
providing a more reliable water supply for California and protecting, restoring, and
enhancing the Delta ecosystem . The coequal goals shall be achieved in a manner that
protects and enhances the unique cultural, recreational, natural resource, and
agricultural values of the Delta as an evolving place.

~.-subgoals and stratégies‘to assist.in guiding state and local agency actions related to.th& . -
‘Delta and that the Councll ‘shall consult with federal, state, and local agencies with
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“Delta” means the Sacramento-San-Joaquin Delta as defined in Public Resources Code
(PRC) section' 12220 and the Suisun Marsh, as defined in PRC section 29101.

“Delta Independent Science Board” or “DISB” is-the board established within the
Council. The DISB is charged with providing oversight of the scientific research,
monitoring, and assessment programs that support adaptive management of the Delta.
DISB will be responsible for periodic reviews of these programs, with reviews occurring
at least once every four years. The Delta Science Program replaces the CALFED
Science Program and the Delta Independent Science Board replaces the CALFED
Independent Science Board. :

 “Delta Plan” means the comprehensivé, long-term management plan for the Delta that
-will be developed, adopted and implemented by the Council in accordance with the Act.

“Ecosystem Restoration Program” or- “ERP” means the,"CALF.'ED- ECosystem 'Restdfatiqri'
Program for which implementing responsibility was transferred to DFG in 2006. . -

“Bay Delta Conservation Plan” or “BDCP” is a multi-species conservation plan for the
Deita which would provide for the conservation of specles and habitat m the Delta wh:le

'prc:wdmg for. water supply rehabllity

“Natural Communlty Conservatlon. Plan”.or “NCCP” is a plan that provides for the
comprehensive management and consefvation of multiple species on a tandscape or
ecosystem level and is a vehicle by which DFG can authorize the take of hsted specles
pursuant fo Flsh and Game Codeé (FGt_,) section 2821.

“IV. AUTHORITY

DSC is the state agency responsible for development, adoption and implementation of
the Delta PIan for the purpose of achieving the co-equal goals for the Delta as specifi ed :
in the.Act. . _ .

~ DSC isalegally mandated responsible agency to the BDCP’S Caltforma Enwronmentai

Quality Act planning process and is alse resporisibiefor determmmq, on appeal,.
whethier DFG’s determination that the BDCP. meets.the Act’s requirements for inclusion
in the Delta Plan is correct.

DSC.is responsible for developing performance measures for the assessment and
tracking of progress and changes to the health of the Delta ecosystem, fisheries, and

“water supply rellablhty

DSC is the state agency responsible for determining, on appeal, lf a state or focal
agency'’s proposed project in the Delta (defined in the Act as a “sovered actlon”} is
r‘onSIS’[ent w1th the Delta Plan. -
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DFG is the state trustee agency for fish and wildlife resources and has Jur!sdlction over
the conservation, protec:tlon and management of those resources. :

DFG has regulatory authority over various activities includi ing the diversion of water,
alteration of streambanks and levees, and other development activities affecting species
listed under the California Endangered Species Act (CESA).

DFG acquires, and is the owner of, lands within the Delta for the purpose of fish and
wildlife management, restoration and protection and to provide recreat[onal
opportunities'and public access.

DFG is the state implementing agency for the ERP under CALFED. . -

V. PRINCIPLES.OF AGREEMENT

The Parties mutually agree to work in cooperation to achieve the following objectives: -

A.

To facilitate the development of an Interim and Comprehensive Plan for the
Delta. DSC agrees to consider incorporating the ERP Strategic Plan and ERP
Stage 2 Conservation Strategy into the Delta Plan and Interim Delta Plan. DFG
will provide technical assistance to DSC in assessing whether the. Strategic Plan
and the Stage 2 Conservation Sirategy, and any actions contemplated

-thereunder; are consistent with the Delta Plan.” As resources permit, DFG will .

also provide technical assistance to DSC in assessing other proposed Delta-:
related ecosystem pro;ects

To cons:der mcorporatmg approved management plans for DFG owned

and managed lands into the Delta Pian for DFG managed lands within the . -

Delta. The recommendations will recognize the resource management,
conservation, public access and recreational benefits of those lands. The Delta
Plan will also address the financial resource needs of the lands necessary to
achieve their management objectives while taking into account the’ long-term
sustamab[[[ty of the Delta. :

To identify actions in and -outside the Delta that could contrlbute to meetmg
the co-equal goals of the Delta. The DSC recognizes that, through ERP, DFG
has an ongoing role in implementing ecosystem restoration actions in-the Delta
and its tributaries. DFG will use the ERP Stage 2 Conservation Strategy for the
Sacramento and San Joaquin Rivers to identify those actions outside of the
Delta. DFG will identify, fund and implement ecosystem restoration actions in
and outside of the Delta in cooperation with its federal counterpart implementing
agencies. DFG will report on implementation progress to the DSC ona
quarterly basis. -

Toengage other agencies in the development of the Delta Plan. DFG in its
role as the state implementing agency for ERP works closely with the federal
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implementing agencies, FWS and NMFS, to implement and monitor progress
toward achieving ERP goals and objectives. The relationship provides a vehicle
for engaging these federal agencies in the development and implementation of
the Delta Plan. The three agencies through their responsibilities under the
Endangered Species Act (ESA) and the NCCP Act in approving the BDCP work
closely to ensure consistency in development of the BDCP and oversight of its
implementation.

To ensure DFG actions are consistent with the Delta Plan. DFG as a land
owner and manager implements projects which are considered “covered -actions”
pursuant to Water Code section 85057.5 and must be determined by DFG, prior
to implementation, to be consistent with the Delta Plan. Those determinations of .

. consistency may be appealed to the DSC. DFG will work with the DSC to

incorporate the types of projects it undertakes into the Delta Plan to.ensure their
consistency with the Delta Plan.

To ensure that the BDCP complies with the requirements of Section 85320
of the Water Code so that it may be incorporated into the Delta Plan

. To develop a process for appeal of BDCP approﬁal consistent with-DSC’s

administrative procedures governing appeals. If DFG approves the BDCP as '
an NCCP and determines that the BDCP meets the requirements of Water- Code -
section 85320 for inciusion in the Delta Plan, that determination may be eppealed
to the DSC. If DSC does not agree with DFG'’s. determination that the BDCP:

-meets the reqwrements ‘of Water Code section 85320 for inclusion in the Deita

N Plan, then the BDCP will not be incorporated into the Delta Plan and the public

beriefits associated with the BDCP will not be eligible for state funding. Any such

" DSC determination, however, will not affect the regulatery effect of the underlying ERAL!
" determination by DFG that the BDCP complies with the NCCP"Act. DFG and the .

DSC will work together prior to completion of the BDCP on a process for
considering the appeal and for resolving any significant factual matters at issue.

To ensure the best available s"c‘ience is usedin the BDCP and Delta Plan.
DFG wiill work with the Delta Independent Science Board (DISB) and. Delta

. “Science Program (DSP) during the development of the BDCP to ensure that it

‘has incorporated the best available science and has included a comprehensive

research and monitoring program which will result in an effective adaptive
management decision making process for the implementation of the BDGP and
the Delta Plan. DFG will coordinate with all agencies charged with BDCP
implementation and will ensure that the status of BDCP monitoring programs and
adaptive management is reported to DSC at least once a year. DSC may make
recommendations to BDCP implementing agencies regarding implementation .of
the BDCP, and, pursuant to Water Code section 85320(g), the BDCP

implementing agencies will consult with the DSC on those recommendations.

To coordinate transmission of scientific information. DFG as a:-member of
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K.

the IEP is engaged in ongoing scientific monitoring and research in the Delta to
track and understand biological changes within the Delta as they relate to .
operation of the state and federal water projects and its resource management
responsibilities. DFG and DISB will work together along with the other members

- of the |EP to ensure that the collection and synthesis of scientific information is

coordinated and effectively transmitted to the DSC and other decision makers.

To develop an integrated set of scientifically-based performance measures.
DFG through its responsibilities as part of the ERP and Water Code section
85084.5 is charged with developing quantifiable biological objectives for aquatic -
and terrestrial species of concern dependent on the Delta. The Delta Plan and
BDCP are also required to include performance measures to enable the DSC
and BDCP implementing entities to track progress toward meeting objectives of
the plans. DFG and the DSC through the DSP will work together to develop an
integrated set of scientifically-based performance measures.

To memorialize in writing meetings between DSC and DFG as appropriate.

VI. GENERAL PROVISIONS

A."

Nothing in the MOU-is intended to or shall be construed to limit or affect in’ anv
way the authority or legal responsibilities of DFG or DSC.

. Nothing in the MOU binds DFG or DSC to perform- beyond their respectlve
~authorities.

‘Nothingin.this MOU requires DFG or DSC to assume or expend. any funds in

excess of available approprlatlons authon ized by law.

The mission requirements, funding, personnel, and other priorities of either DFG
or DSC may affect their ability to fully implement all the provisions in this MOU.

Specific activities that involve the transfer of money, services, or property -

. between DFG and DSC.may: requnre execution of separate agreements or

contracts.

Any information furnished between DFG and DSC under this MOU, including the
MOU itself, is potentially subject to the California Public Records Act, Gov. Code
§ 6250, et seq. (CPRA). The Parties agree to consult one another prior to
releasing potentially privileged or exempt documents and to cooperate in good
faith in the event either Party desires to assert a privilege or exemption permltted

by the CPRA.

Amendments or suprj[ements to this MOU may be proposed by DFG or: DSC and
shall become effective upon written approval of the Parties.
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H. DFG or DSC may terminate this MOU at any time through written notification to
the othér Party at least thirty (30) days prior to termination.

I.  This MOU shall become effective upon signature by the Parties. This MOU may -
be executed in one or more counterparts, each of which will be considered an
original document. The effective date shall be the date of the last signature as
shown below. - ' ‘_

Vil. APPROVALS

b)ﬁ%- : .l?./):?'//o

JommrMcCamman, Directdr ' Date

/s

T Joe Brind4aff, lntegzzi’:’ké' ve Officer | e
elta Stewardship Gouncil : : . |





