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Consolidated Smelt Cases — Update

On August 31, 2011, Judge Wanger of the United States District Court in the Eastern District of California
issued an injunction enjoining the implementation of the Fall X2 action. The Federal defendants (US Fish
and Wildlife, Bureau of Reclamation) sought to implement the Fall X2 action from the 2008 Biological
Opinion regarding the Delta Smelt. The action would set X2 (a region in the delta with salinity of two
parts per thousand which moves location in the delta due to inflow and outflow) at 74 kilometers east of
the Golden Gate Bridge in wet years such as this. The plaintiffs (State water contractors, DWR) sought
the injunction stating that Judge Wanger had previously remanded the 2008 BiOp as insufficient and
claiming irreparable harm from the loss of 300,000 to 670,000 acre-feet of water.

Judge Wanger held that the federal defendants had relied on unsupported science and that there was
no biological basis for the 74 km target in light of the harm to State water users. The ruling stated that
X2 shall not be set any further west than 79 km east of the Golden Gate Bridge.

On September 16, 2011, he Federal defendants and the National Resources Defense Council asked Judge
Wanger to stay the injunction pending the outcome of an appeal. Judge Wanger responded critically to
the Federal defendants and made a finding of agency bad faith with respect to the scientific testimony
given. The Court declined to stay the injunction, but did lift it through October 15. The Court found that
no harm would be realized to water users until that date due to heavy rainfall and abundant snowpack
and runoff.





