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Covered Actions Regulatory Process: An Overview of Key Information, 
Procedures, and Staff Activities and Developments 

 
 
Summary:  This report provides the Council with key information about the covered 
actions regulatory process including consistency certification and appeals processes 
and procedures.  It serves as a reference document for future activities related to 
covered actions.   
 
This report also provides information about specific elements of the Council processes 
related to consistency certifications and appeals and provides an update on staff 
activities and developments related to the covered actions regulatory process.  One 
action item is included in this report; a request to amend the delegation of authority for 
the Executive Officer as it relates to the appeals process.  
 
Requested Action: Amend delegation of authority to the Executive Officer (EO) to 
authorize the EO to dismiss appeals in certain circumstances, and to exercise existing 
authority to file appeals, subject to certain conditions. 
 
 
Background 
 
The Delta Plan: Covered Actions Regulatory Process Overview 
 
The Delta Reform Act of 2009 established a certification process for compliance with 
the Delta Plan. This means that state and local agencies that propose to carry-out, 
approve or fund a qualifying action, called a “covered action” in the Delta Plan, must 
certify that this action is consistent with the Delta Plan and must file a certificate of 
consistency with the Delta Stewardship Council. 
 
A. What Is a Covered Action? 

A state or local agency that proposes to carry out, approve, or fund a plan, program, or 
project is the entity that must determine whether that plan, program, or project is a 
covered action.  That determination must be reasonable, made in good faith, and 
consistent with the Delta Reform Act and relevant provisions of the Delta Plan.   
Both the Delta Reform Act and the Delta Stewardship Council’s own Administrative 
Procedures contain exemptions for such things as state agency regulatory actions, 
routine maintenance of certain facilities, projects located within specified regional 
planning areas, or specific ministerial actions. 
 
Unless otherwise exempt, start with the Delta Reform Act to determine whether 
proposed plans, programs, or projects are covered actions under the Delta Plan and 
therefore subject to the regulatory provisions in the plan. The Act defines a covered 
action as (Water Code Section 85057.5(a)):  

980 9th Street, Suite 1500 
Sacramento, CA 95814 
www.deltacouncil.ca.gov 



Agenda Item:  17 
Meeting Date: October 24-25, 2013 
Page 2 
 
 

…a plan, program, or project as defined pursuant to Section 21065 of the Public Resources 
Code that meets all of the following conditions: 

1. Will occur, in whole or in part, within the boundaries of the Delta or Suisun Marsh; 

2. Will be carried out, approved, or funded by the state or a local public agency; 

3. Is covered by one or more provisions of the Delta Plan; 

4. Will have a significant impact on the achievement of one or both of the coequal goals or 
the implementation of government‐sponsored flood control programs to reduce risks to 
people, property, and state interests in the Delta.  

If an agency determines that a proposed plan, program, or project is not a covered 
action that determination is not subject to Council regulatory review, but is subject to 
judicial review as to whether it was reasonable, made in good faith, and is consistent 
with the Delta Reform Act and relevant provisions of the Delta Plan. 
 
B. Early Consultation 

If requested, the Council staff will meet with the agency’s staff during early consultation 
to review the consistency of the proposed action and to offer non-binding advice as to 
whether the proposed plan, program, or project appears to be a covered action, 
provided that the ultimate determination in this regard must be made by the agency.  
Both planning and science staff participate in early consultation.  Staff from the Delta 
Science Program provide expert advice on adaptive management plan development (for 
ecosystem restoration and water resource management actions) and the use of Best 
Available Science in the proposed action.  
 
C. Certification of Consistency 

A state or local agency that proposes to undertake a covered action, prior to initiating 
the implementation of that covered action, is required to submit a written certification to 
the Council, with detailed findings demonstrating that the covered action is consistent 
with the Delta Plan. Detailed findings must address consistency with each policy in the 
Delta Plan that is implicated by the covered action. 
 
Certifications of Consistency are to be submitted on-line.  The Council has developed 
an on-line process to assist state and local agencies in preparing the required 
certification.  The certification process will demonstrate whether a covered action is 
consistent with the Delta Plan by being fully transparent, disclosing potential 
environmental impacts, and identifying how best available science will be used in 
decision-making and adaptive management.  

 
D. Appeals 

The Council has appellate authority to review the consistency of covered actions with 
the Delta Plan if they are challenged.  Any person who claims that a covered action is 
inconsistent with the Delta Plan and, as a result would have a significant adverse impact 
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has 30 calendar days from the time of consistency certification to file an appeal with the 
Council. 
 
The Council is required to apply the standard of substantial evidence when reviewing 
covered action appeals.  State or local agencies are required to submit detailed findings 
upon filing their consistency determination.  These findings and the administrative 
record of the approving agency will provide the basis for the Council’s decision making. 
Upon receiving an appeal, the Council has 60 days to hear the appeal and an additional 
60 days to make its decision and issue specific written findings.  This timeline will 
typically allow the Council to consider appeals as part of its regularly scheduled 
meetings. If the covered action is found to be inconsistent, the project may not proceed 
until it is revised so that it is consistent with the Delta Plan. 
 
Attachments 1 and 2 are flow charts that provide an overview of the certification of 
consistency and appeal processes including responsible entities, timelines and actions 
needed.   
 
Overview of Administrative Procedures Governing Appeals; On-line Consistency 
Certification and Appeals Forms; and Processes Related to Appeals 
 
This portion of the report includes a description of the Council’s administrative 
procedures governing appeals that were adopted by the Council and included in the 
Delta Plan (Appendix D).  This section includes a detailed overview of the on-line forms 
for consistency certification and appeals.  Lastly, this section includes a brief discussion 
of the process for Council members to file an appeal and a brief description of the 
hearing process after an appeal if filed.  
 
A. Administrative Procedures Governing Appeals 
 
As required by the Delta Reform Act (see Water Code Section 85225.30), the Council 
adopted on September 23, 2010 the Council adopted administrative procedures 
governing appeals (Attachment 3).  The purpose of the procedures – which have the 
force of law - is to govern how the Council considers appeals (1) with regard to 
adequacy of certifications of consistency submitted to the Council and (2) 
determinations by DFW with regard to BDCP satisfaction of Delta Plan “incorporation” 
requirements (Water Code Section 85320(e), Water Code Sections 85225.10 and 
85225.30).   
 
The procedures include, with regard to the covered action process,  

 a description of the early consultation process 
 requirements for submitting a certification of consistency with the Council, 

including; (1) posting a certification of consistency for public review (if an agency 
is not subject to open meeting laws); (2) inclusion of public comments in the 
record to the Council in the case of an appeal; and, (3) inclusion of detailed 
findings to support the certification of consistency  



Agenda Item:  17 
Meeting Date: October 24-25, 2013 
Page 4 
 

 a requirement that the Council prepare a checklist to assist agencies in preparing 
the certification of consistency 

 a requirement that agencies submit to the Council within 10 days, after receiving 
notice of an appeal, the administrative record for the covered action 

 a description of information that should be included in the record 
 a description of who may file an appeal, the timeline for taking this action and a 

list of required information to be included in the appeal 
 a description of actions to be taken by the Executive Officer once an appeal is 

filed and the timelines for these actions 
 a description of the Council’s ability to; request additional information from the 

appellant; to supplement information for the record; and, to request testimony by 
state and local agencies regarding the appeal 

 timelines for when the Council will hear the appeal and make a decision on the 
appeal 

 a description of when a covered action that is subject to an appeal may be 
implemented 

 Ex Parte contact restrictions 
 a description of the Council’s ability to consolidate appeals 

 
Staff does not recommend changes to the administrative procedures governing appeals 
at this time and provides this information only as a reference document for purposes of 
discussion.   
 
This document also contains rules for the review of the Bay Delta Conservation Plan 
and the Council’s appellate role as well as statutory provisions requiring reviews of 
other plans for consistency with the Delta Plan.  These sections of the administrative 
procedures are not the focus of this report and may be revisited at a future date.  
 
B. On-line Forms System for Consistency Certification and Appeals 
 
With adoption of the Delta Plan and approval of its regulatory policies in 2013, Council 
staff has been able to develop an on-line system for filing consistency certifications and 
appeals and training workshops for local and state agencies on how to use this system.   
These efforts are described below and illustrated in Attachment 4.  
 
A state or local agency that proposes to undertake a covered action, prior to initiating 
the implementation of that covered action, are required to submit a written certification 
to the Council, with detailed findings demonstrating that the covered action is consistent 
with the Delta Plan (Water Code Section 85225).  The Council requests that 
certifications of consistency, as well as appeals, be submitted electronically.  To assist 
local and state agencies in filing certifications of consistency and for entities wishing to 
file appeals, Council staff has developed an on-line system to guide entities through 
these processes and to provide a means for submitting all required information and 
documentation in an organized, comprehensive and timely manner.  This system 
encourages transparency by providing the public with information on all consistency 
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certifications and appeals filed with the Council and timelines for each action of the 
process. This on-line system went “live” on September 1, 2013 and is located on the 
Council’s website at (http://deltacouncil.a.gov/covered-actions).  
 
Attachment 4 illustrates key elements of the on-line system including; 

 Introductory text and instructions 
 The Covered Actions Checklist  
 The Certification of Consistency form and instructions  
 Information and instructions on filing an appeal 
 Example summary table of actions contained that will be contained in the system 

once filings occur 
 
The on-line system also contains automated notification features (primarily email) to 
ensure Council staff is notified when a consistency certification is filed or an appeal is 
filed or some subsequent action has occurred on a covered action (i.e. withdrawal from 
the system).  In addition, agencies that have filed certifications or entities that have filed 
an appeal are notified automatically via email when they have successfully filed and 
when any subsequent activity occurs related to the covered action of interest.   
 
The on-line system provides a means to easily track consistency certifications and 
appeals and is available to the public via the Council’s website.  Staff will summarize 
and report these activities to Executive Management on a weekly basis.  The Executive 
Officer or staff directed by the Executive Officer will inform the Council of these activities 
via email to ensure Council members stay informed regarding covered actions in the 
Delta.    
 
C. Training Workshops for using the On-line Forms System 
 
Completed Workshops: 

 August 26 
 September 5, 11, 16 
 October 10, 17 

 
Future workshops: 

 San Joaquin County and neighboring cities, Yolo, Solano and Contra Costa 
counties and affected cities 

 Reclamation Districts 
 General public, stakeholder workshops 

 
Workshop Participants: 

 CA Department of Water Resources 
 CA Department of Fish and Wildlife 
 CA Department of Food and Ag 
 Delta Conservancy 
 Delta Protection Commission 
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 Sacramento County 
 Solano County 
 City of Stockton 
 The Nature Conservancy 
 East Bay Municipal Utilities District 
 PG&E 
 San Luis Delta Mendota Water Authority 
 State and Federal Contractors Water Authority 

 
D. Process for Council members to File an Appeal 
 
Per statute (Water Code Section 85225) and pursuant to paragraph 5 of the Council’s 
administrative procedure governing appeals (Attachment 3), “any person, including any 
member of the council or its executive officer …” may file an appeal with regard to a 
certification of consistency submitted to the Council. Council members wishing to file an 
appeal may receive assistance from Council staff subject to available staff resources.  
Staff will assist the Council member by providing information regarding the covered 
action and guidance on using the online system for filing the appeal.  Staff will not 
submit the appeal on behalf of the Council member.  
 
E. Process for Council Hearing on Appeals 
 
Pursuant to statute (Water Code Section  85225 ) and per the Council’s administrative 
procedures governing appeals (paragraph 11 of Attachment 3), hearings on appeals are 
subject to strict timelines and are limited to whether certification of consistency are 
supported by substantial evidence in the record before the local or state agency that 
filed the certification.  Hearings will be scheduled during regular Council meetings and 
will in most cases be only one of several items on the agenda.  In preparation for the 
hearing, Council staff will prepare detailed reports providing pertinent information on the 
action and their recommendation regarding the appeal for Council consideration.  
 
Delegation of Authority to the Executive Officer Regarding Appeals (Action Item) 
 
In April 2010 the Council adopted a Delegation of Authority to the Executive Officer to 
administer day-to-day affairs of the Council.  In order for the Executive Officer to fully 
carry-out the requirements of the administrative procedures governing appeals 
(Attachment 3) and have discretion regarding filing and dismissals of appeals staff 
recommends the Council adopt the proposed amended Delegation of Authority to the 
Executive Officer (Attachment 5). The amendments would: 
 

1. Authorize the Executive Officer to dismiss certain appeals (already contemplated 
in Paragraphs 9 and 13(b) of the Administrative Procedures), subject to prior 
consultation with the Chief Counsel, Chair and Vice Chair. 

2. Condition the Executive Officer’s existing authority to file appeals (see Paragraph 
5 of the Administrative Procedures) to the same prior consultation as number 1.  
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List of Attachments  
 
Attachment 1: Certification of Consistency Process (flow chart) 
Attachment 2: Appeals Process (flow chart) 
Attachment 3: Administrative Procedures Governing Appeals, Statutory Provisions 
Requiring Other Consistency Reviews, and Other Forms of Review and Evaluation by 
the Council (Appendix D Final Delta Plan) 
Attachment 4: Key Elements of the On-line Consistency Certification and Appeals 
Forms 
Attachment 5: Proposed Amended Delta Stewardship Council Delegation of Authority to 
the Executive Officer 
 
Contact 
 
Cindy Messer       Phone:  (916) 445-0258 
Deputy Executive Officer 
Planning, Performance and Technology Division     
 
 


