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Bay Delta Conservation Plan — Regulatory Assurances

Summary: The Natural Resources Agency and the Department of Water Resources
(DWR) released the final draft of the Bay Delta Conservation Plan (BDCP) and its draft
EIR/S on December 9. This information item, the fifth of several presented to the
Council, is provided in anticipation of the Council’s review and comment on these
documents in spring 2014.

This briefing is an overview of the BDCP’s regulatory assurances — the commitments of
regulatory and financial predictability that the Department of Fish and Wildlife and
federal fish agencies will provide to the BDCP’s water agencies in recognition of their
promises to carry out the BDCP’s conservation measures. DFW’s Carl Wilcox and
Shannon Little will provide the briefing.

Background

The Bay Delta Conservation Plan is being developed as a 50-year Natural Community
Conservation Plan (NCCP) with the goal of recovering the Delta’s endangered or
threatened species, in part by improving the conveyance of water from the Sacramento
River to the south Delta pumps of the Central Valley Project and State Water Project, by
establishing parameters for operating those projects, and by restoring wildlife and fish
habitats in and around the Delta. Drafts of both the BDCP and its EIR/S were released
December 9. If the BDCP meets the requirements of the California Environmental
Quality Act, and the California Natural Community Conservation Planning Act (NCCPA),
as well as the requirements set forth in the Delta Reform Act, the BDCP will be
incorporated into the Delta Plan and will play a key role in achieving the goals of
providing a more reliable water supply for California and protecting, restoring, and
enhancing the Delta’s ecosystem.

The Delta Reform Act designates the Council as a responsible agency in the
development of the BDCP’s EIR/S, providing a formal opportunity for the Council to
comment on the draft plan and its environmental impacts. The Act also gave the Council
a consultative role with regard to plan development, and a possible appellate role with
regard to BDCP satisfaction of specified criteria for purposes of incorporation into the
Delta Plan.

This is the last in a series of briefings about the BDCP and the Council’s role in its
development prior to the Council’s review and comment on these documents later this
spring. Prior sessions have reviewed “responsible agency” scoping comments on the
BDCP EIR (6/24/2010), the selection of an independent consultant to review the BDCP
(6/24/10), administrative rules for considering potential appeals of the BDCP (9/13/10),
additional scoping comments on the BDCP (10/28/10), the 2010 BDCP draft (11/18/10
and 12/16/10), key elements of the BDCP (7/16/12), a BDCP update, including
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requirements for incorporation of the of the BDCP into the Delta Plan and the Council’s
roles and responsibilities in its review (8/23/12), DSC's approach to its BDCP EIR
Review and the charge to the Independent Science Board (11/15/12), the BDCP
implementation structure (2/21/13), a BDCP overview (8/22/13), BDCP adaptive
management and governance (9/26/13), BDCP implementation costs and funding
sources (10/24/13), coordination of reviews of the BDCP by the Independent Science
Board (ISB) and ARCADIS, the Council’s consultant on the BDCP (11/21/2013), and the
BDCP’s environmental effects in the Delta (12/19/23).

The BDCP’s Regulatory Assurances

The provisions of the NCCPA as well as federal Endangered Species Act regulations
provide for regulatory and economic assurances to parties covered by NCCPs or
federal habitat conservation plans concerning their financial obligations under a plan.
Specifically, these assurances are intended to provide a degree of certainty regarding
the overall costs associated with species mitigation and other conservation measures,
and add durability and reliability to agreements reached between the BDCP water
agencies and the fish and wildlife agencies. That is, if unforeseen circumstances occur
that adversely affect species covered by the BDCP, the fish and wildlife agencies will
not require additional land, water, or financial compensation or impose additional
restrictions on the use of land, water, or other natural resources.

The NCCPA provides that the regulatory assurances must be “commensurate with long-
term conservation assurances and associated implementation measures pursuant to
the approved plan” (FGC Section 2820(f)). The factors to be considered in providing
the regulatory assurances include:

e The level of knowledge of the status of the covered species and natural
communities.

e The adequacy of the analysis of the impacts of take on covered species.

e The use of best available science to assess the impacts of take, the reliability of
mitigation strategies and the appropriateness of monitoring techniques.

e The appropriateness of the size and duration of the plan with respect to the quality
and amount of data.

e The sufficiency of mechanisms for long-term funding of all components of the plan
and contingencies.

e The degree of coordination and accessibility of centralized data for analysis and
evaluation of the effectiveness of the plan.

e The degree to which a thorough range of foreseeable circumstances are considered
and provided for under the adaptive management program.

e The size and duration of the plan.

The regulatory assurances address ‘no surprises’, changed circumstances, and
unforeseen circumstances.
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No Surprises. Under the ‘No Surprises rule’, once an incidental take permit has
been issued pursuant to a habitat conservation plan, and its terms and conditions
are being fully implemented, additional conservation or mitigation measures,
including land, water (including quantity and timing of delivery), money, or
restrictions on the use of those resources will not be required of the BDCP’s
water agencies to address unforeseen circumstances. If the status of a species
addressed under the BDCP unexpectedly declines, the primary obligation for
undertaking additional conservation measures rests with other state agencies,
the federal government, or other nonfederal landowners who have not yet
developed habitat conservation plans.

Changed circumstances. The BDCP_identifies potential_changes that are
reasonably foreseeable and that could adversely affect the BDCP’s conservation
outcomes. These include levee failures, flooding, new species listing, wildfire,
toxic or hazardous spills, drought, nonnative invasive species or disease, climate
change, and vandalism. Responses to these potential changes are proposed to
ensure successful implementation of the BDCP’s conservation strategy. Costs of
addressing climate change are budgeted directly within each conservation
measure. $183.9 million, about .7 percent of the BDCP’s budget, is allocated to
address other changed circumstances, primarily levee failures and wildfires,
should they occur over the BDCP’s 50 year term.

Unforeseen circumstances. Other changes that cannot reasonably be foreseen
may also affect a species covered by the plan, perhaps resulting in a substantial,
adverse change in the status of those species. If unforeseen circumstances arise
during the life of the BDCP, the fish and wildlife agencies may not require the
commitment of additional land or financial compensation, or additional
restrictions on the use of land, water, or other natural resources other than those
agreed to in the plan, unless the BDCP’s water agencies consent to do so.

What if ....?

The terms and conditions of the BDCP’s implementation agreement must, at a
minimum, specify the actions DFW will take under each of the following circumstances
(FGC Section 2820(b)):

If a plan participant “fails to provide adequate funding.” The BDCP’s Chapter 8
provides cost estimates over the BDCP’s proposed 50-year term, and identifies
likely funding sources, including the funding responsibilities of the BDCP water
agencies.

If a plan participant “fails to maintain the rough proportionality between impacts
on habitat or covered species and conservation measures.” The primary
measure of “rough proportionality” is the BDCP’s implementation schedule, which
sets timelines and targets for land acquisition, habitat restoration, and other
conservation measures.
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« If a plan participant “adopts, amends or approves any plan or project” without
DFW’s concurrence “that is inconsistent with the objectives and requirements of
the approved plan.

e If the level of take exceeds that authorized by the permit.

The BDCP provides that if the BDCP water agencies violate the terms and conditions of
DFW'’s permit, or if necessary to avoid jeopardizing the continued existence of a species
covered by the plan, DFW may suspend or revoke the permit in whole or in part.
However, unless immediate revocation is necessary to avoid the likelihood of jeopardy
to a listed species or to address the requirement for rough proportionality, DFW will first
notify the BDCP Implementation Office and the water agencies of the action or inaction
that may warrant the suspension or revocation, meet and confer with them, and provide
a reasonable opportunity to take appropriate responsive action. If DFW determines,
after conferring with the Implementation Office, that rough proportionality is not being
maintained, DFW, the BDCP Program Manager, and the BDCP water agencies will
meet and confer and, within 45 days, the water agencies will either regain rough
proportionality, or enter into an agreement with DFW to restore rough proportionality.

Questions for Consideration

As the Council receives today’s briefing, staff suggests it consider the following
guestions:

e What is the role of the BDCP’s conservation assurances in furthering the Delta
Reform Act’s goal of providing a more reliable water supply for California?

e What approaches to balancing the BDCP’s conservation measures and fund
sources with its regulatory assurances would the Council recommend to DFW?

e Are there other measures the DFW should consider if adequate funding for the
BDCP isn’t provided or its conservation measures are not implemented as
scheduled?

Contact

Dan Ray Phone: (916) 445-5511
Chief Deputy Executive Officer



