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LO165 Stanislaus County

Stani

Siriving to bo the Sest

CHIEF EXECUTIVE OFFICE
Richard W. Robinson
Chief Executive Officer

7 |
L

” 011 0EC 15 PH

1010 10" Street, Suile 6800, Modlesto, CA 95354
P.O. Box 3404, Modesto, CA 95353-3404
Phone: 2095256333 Fax 209.544.6226

STANISLAUS COUNTY ENVIRONMENTAL REVIEW COMMITTEE
December 13, 2011
Terry Macaulay
Delta Stewardship Council

980 Ninth Street, Suite 1500
Sacramento, CA 95814

SUBJECT: ENVIRONMENTAL REFERRAL — DRAFT DELTA PLAN
PROGRAM ENVIRONMENTAL IMPACT REPORT

Mr. Macaulay:

The Stanislaus County Environmental Review Committee (ERC) has reviewed
the subject project and has no comments at this time. Lp165:3

The ERC appreciates the opportunity to comment on this project.

Sincerely,
——— e
# i s -')
Raul Mendez, Senior Management Consultant

Environmental Review Committee

cc: ERC Members

RM:kg

Palricfa Hill Thomas
Chief Operations Officer/
Assistant Executive Officer

2: 3L Monica Nino
Assistant Executive Officer

Stan Risen
Assistant Executive Officer

Response to comment LO165-1

Comment noted.



LO166 Solano County Water Agency

From: Dayid Ckita

To: commenis. B RElelaCoundgl

Subject: DEIR techmical comments

Date: Wednesday, December 28, 2011 1:43:51 PM

1. Pg. 2A-43,line 4 add, after “t0” — “the North Bay Aqueduct near”; Line 8 change 2011 t} LO166-1
2012,

2. Pg. 3-14, line 8 — delete “and Suisun Marsh”; line 10 says average annual pumping rate is
30 cfs based on a CALFED 2005 document - DWR can confirm, but annual average is more | | o
like 60-80 cfs, with a wide range of fluctuation due to M&| demands; line 12 add
“Fairfield”; line 13 change “Agency” to “District”. _

3. Pg 4-49Table 3-9. For Putah South Canal change number to 200,000 AF, the number in|
the table is probably just the ME&I component for the Solano Project; in paragraph below] | 51663
the table there should be text regarding Napa County supplies from the North Bay
Aqueduct - see text on page 3-14 that can be used. o

4. Pg. 3-53 Table 3-10 - delete Mojave Exchange Agreement — that program has expired and} GiEE
no longer is in effect.

General Comment: The SWP North Bay Aqueduct Alternate Intake Project is grouped with watet
quality projects throughout the document. While there certainly is an important water quality
aspect to this project, it is a water conveyance project (like the DHCCP project, but on a smaller [—L0166-5
scale) and has beneficial impacts to fish species (by providing an alternate pumping location to
protect fish).

David B. Okita, General Manager
Solano County Water Agency

810 Vaca Valley Parkway, Suite 203
Vacaville, CA 95688

(707) 455-1103

Cell (707) 628-3883

Fax{707) 451-6099
dokita@scwal.com

MWW, SCWaZ.com

Response to comment LO166-1

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.

Response to comment LO166-2

In response to this comment, please see text change(s) in Section 5 in this
FEIR.

Response to comment LO166-3

In response to this comment, please see text change(s) in Section 5 in this
FEIR.

Response to comment LO166-4

In response to this comment, please see text change(s) in Section 5 in this
FEIR.

Response to comment LO166-5

Unlike several other water quality improvement projects considered in the
Fifth Staff Draft Delta Plan as "named projects," the North Bay Aqueduct
Alternative Intake Project was not considered to improve water quality of
receiving waters but rather to improve drinking water quality. This
concept is stated in the Notice of Preparation (NOP) for the North Bay
Aqueduct Alternative Intake Project (published November 24, 2009). The
NOP stated that the water supplies from the North Bay Aqueduct in
Barker Slough were frequently characterized by poor water quality. Poor
water quality has resulted in the need for periodic expensive water
treatment processes or use of other water supplies, both of which have
reduced water supply reliability for North Bay Aqueduct water users. The
NOP also described limitations on the use of the Barker Slough intake due
to USFWS, NMFS, and DFG (DFW) requirements to protect delta smelt,
longfin smelt, and/or salmonids. Although this project includes both water
quality and water supply reliability objectives, this project was listed as a
water quality improvement named project because water quality issues
appeared to be a higher priority in the NOP, and because each named
project occurs in only one analysis category in the Draft Program EIR.



LO167 Butte County

Response to comment LO167-1

Comment noted.

SEI
@ EOARD D SUPERVISURS o e Diset Response to comment LO167-2
\’%&?D’,’ﬁd}; 25 COUNTY CENTER DRIVE - CROVILLE, CALFORNIA 95065 Second Dt This is a comment on the project, not on the EIR.

TELEPHONE: (530) 538-7224 MAUREEN KIRK

Third District
STEVE LAMBERT, Chair
Fourth District
KIM K. YAMAGUCHI
Fifth District
January 24, 2012

Mr. Phil Isenberg, Chair
Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

RE: Draft Environmental Impact Report

Dear Chairman Isenberg and Council Members:
Butte County appreciates the opportunity to comment on the Delta Plan Draft Environmental Impact
Report (DEIR) released on November 4, 2011. In providing comments, Butte County acknowledges
the hard work done by the Delta Stewardship Council (DSC) and staff in developing a Delta Plan. T}
DEIR identified the Fifth Staff Draft Delta Plan as the Project Plan. Butte County finds that the DEIR
fails to fully assess potential impacts to the Delta watershed, is inconsistent with the Project Plan, and
lacks adequate clarity. The Project Plan contains significant areas of concern for Butte County.

@

The Delta Reform Act of 2009 (SB1X I, Simitian) created a once-in-a-generation opportunity to [~ L0167-1
resolve California’s water challenges through the coequal goals of “providing a more reliable water
supply for California and protecting, restoring and enhancing the Delta ecosystem.” The DSC’s Delta
Plan will be a driving force for a long-term solution for the Delta. Unfortunately, at a time when the
DSC could provide clarity and leadership on resolving critical issues facing the Delta and water supply
reliability based on its legislative charge, the Project Plan and the DEIR are inconsistent, incomplete
and unclear. Unless these shortcomings are resolved, the pattern of failed attempts to resolve the Delta
will continue.

Although the Project Plan (i.e., Fifth Staff Draft Delta Plan) is an improvement from the previous
drafis in some aspects, it remains inconsistent with legislative authority given to DSC and will lead tg
negative impacts to the Delta watershed. Portions of the Project Plan accurately articulate that the
legislation did not authorize or intend that the Project Plan would affect water rights or otherwise

regulate or impact areas upstream of the Delta. However, Project Plan includes opinionated statements
such as those found on page 6 that disagree with the legislative charge given to the DSC. Another

example can be found on page 56, where Project Plan states, “Actions in the secondary planning areq
—L0167-2

1




—L0167-2

may significantly impact the Council’s ability to achieve the coequal goals.” Butte County is
concerned with the inclusion of such policy statements that conflict with the Delta Reform Act.

Of most importance to the Delta watershed is the focused attention of the Project Plan on the
development, implementation and enforcement of updated flow requirements for the Delta and high
priority tributaries (Policy ER P1, Section 4 page 86). The Project Plan establishes recommendation
that will regulate and impact upstream areas. For example, Policy ER P1 states, “the DSC will consider
and may amend the Delta Plan to achieve progress on the coequal goals in place of updated flow
requirements. For example, the Delta Stewardship Council could: .... 2. Recommend that the SWRCE-0167-3
cease issuing water rights permits in the Delta and the Delta watershed (o, if the absence of flow
criteria is specific to one or more of the major tributaries, then the recommendation could be on the
impacted areas).” This policy sends a clear and powerful message to the SWRCB regarding the
DSC’s intent that areas upstream of the Delta should be part of the enforceable regulatory framework
This is not consistent with the intent of the statute.

The Project Plan would result in unanticipated impacts upstream of the Delta. Decreased diversions in
the Delta watershed would cause an increased demand on the groundwater basin. Butte County has an
agricultural-based economy that is dependent upon long standing water rights and a healthy
groundwater basin. The local streams and creeks provide suitable fish habitat for the region. As the
DEIR briefly states in Section 22, the groundwater basin in the Sacramento Valley is in delicate
balance with some areas showing early signs of decline. Disruption of this balance may devastate the [~ 101674
agricultural industry and ecosystem north of the Delta. Butte County shares the concerns submitted
by Northern California Water Association (NCWA) and others regarding impacts to the region from
the flow criteria and the bias of the DSC on flow criteria over a broader approach to address ecosystem
stressors. The DEIR fails to either acknowledge or assess these impacts that could result from the
Project Plan.

Butte County is not alone in expressing concerns over the inconsistencies in the Project Plan. The
Delta Independent Science Board in its comments on the Fifth Staff Draft Delta Plan wrote, “the
Council has deferred to the authority of the SWRCB in this matter and the SWRCB is developing flow
standards in consultation with DWR and with BDCP. As sensitive as the issue is, however, we would|
like the Council to be bolder about its expectations.” Butte County agrees. The DSC should not
advocate for enforceable flow standards on one hand and be silent on how those standards conform td
the framework of the Delta Plan on the other. The DSC should include a policy stating that the
implementation of flow standards for the Delta should not be met through changes in water rights or
diversions from the Delta watershed. Silence on the part of the DSC would invite inconsistency with
the DEIR and, ultimately, another round of conflict over the Delta.

= LO167-5

The enforceable flow criterion is one of many inconsistencies between the Project Plan and the DEIR]
The DEIR fails to take into account any impact that the Project Plan may have to the northern portion
of the Delta watershed. The Project Plan is either silent on the limitations of regulatory actions of
other agencies or discretely encourages actions by those agencies outside of the Delta. Shifting
impacts from the statutory Delta to areas upstream could destroy the local economic base and disrupt

—LO167-8

Response to comment LO167-3

This is a comment on the project, not on the EIR.

Response to comment LO167-4

Please refer to Master Response 5.

Response to comment LO167-5

This is a comment on the project, not on the EIR.

Response to comment LO167-6

The Recirculated Draft PEIR analyzes the adverse environmental impacts
of the Delta plan, including impacts in the Delta watershed. Social and
economic impacts are not effects on the environment under CEQA, and
are not analyzed in the EIR (CEQA Guidelines §§ 15064(e) and 15131).



the fabric of local communities. If the Delta Plan remains open to allowing actions that could impact
the Delta watershed, then the DEIR. must assess the socioeconomic, environmental, and recreational

impacts as well. The DEIR cannot ignore the impacts, direct and indirect, on areas outside of the Delta
based on the Project Plan.

Butte County maintains that the Project Plan must emphasize that a healthy and vibrant north of Deltd
watershed is an important foundation for achieving the coequal goals. The DEIR describes much of
the Sacramento Valley as having a relatively healthy ecosystem and groundwater basin. A disruption
to the delicate balance to the north of Delta watershed would not only be disastrous for the region but
will undermine any likelihood of achieving the coequal goals. The protection of the Delta watershed
and area of origin water rights are foundational to a healthy Delta. The Delta Plan must reference and
acknowledge Water Code 85031, which states, “This division does not diminish, impair, or otherwise
affect in any manner whatsoever any area of origin, watershed of origin, county of origin, or any other
water rights protections, including, but not limited to, rights lo water appropriated prior to December
19, 1914, provided under the law. This division does not limit or otherwise affect the application of
Article 1.7 (commencing with Section 1215) of Chapter 1 of Part 2 of Division 2, Sections 10505,
10505.5, 11128, 11460, 11461, 11462, and 11463, and Sections 12200 to 12220, inclusive.” Butte
County believes that honoring area of origin water rights is consistent with the regional sustainability
component of the Delta Reform Act and a foundational element to California’s water future,

In conclusion, the Project Plan must remain clear and consistent in regards to its statutory
responsibility and based on scientific evidence. As the Fifth Staff Draft Delta Plan states, “Despite the
cheerful optimism of past governance efforts to assert that when it comes to matter of the Delta ‘we

can all get better together, ' the Council has reached another conclusion. True effort to achieve the [~10167-8

coequal goals will in fact bring tradeoffs that will be neither popular nor clear-cut.” That aptly crafted
phrase should also be honored by the DSC and result in a Delta Plan that conforms to its legislative
mission and authority.

Sincerely,
Yo, st

Steve Lambert, C
Butte County Board of Supervisor

—LO167-6

= LO167-7

Response to comment LO167-7

This is a comment on the project, not on the EIR.

Response to comment LO167-8

This is a comment on the project, not on the EIR.



LO168 Calaveras County BOS

CALAVERAS COUNTY

BOARD OF SUPERVISORS

891 Mountain Ranch Road San Andreas, California 95249 (209) 754-6370 FAX (209

) 754-6733

January 24, 2012

Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

Re:

Delta Plan Draft EIR

Dear Chairman Isenberg and Members of the Council:

Thank you for the opportunity to review and comment on the Delta Plan EIR. Calaveras County
is within the Watershed Area of the Delta. The Mokelumne River, Calaveras River, Stanislays, ;,cq ¢
River and a portion of the critically-overdrafted Eastern San Joaquin Groundwater Basin afe
located in Calaveras County.

The Delta Plan does not propose implementation of any particular physical project; ratheri
seeks to influence, either through limited policy regulation or through recommendations, oth|
agencies to take certain actions that will lead to achieving the dual goals of Delta ecosyste
protection and water supply reliability.

Watershed management is necessary to provide a more reliable water supply for California.
Effective management of the watershed is needed to address:

Gary Tofanelli
District 1
772-0547

Erosion and sedimentation of streams and lakes as well as past land use practices such

as mining that may be contributing to downstream water quality impacts;

Non-point sources of pollution including failing septic systems and other sources of
pathogens that may affect surface water and groundwater quality, affecting drinking
water quality, recreation, aquatic life;

Maodification of forestry management plans to reduce fuel loads, fire hazards, sediment
loads and other water quality impacts. Modifications of forestry management plans
should explore various methodologies to accomplish these goals, including timber
harvesting as a beneficial tool.

Fire risk due to dense vegetation resulting in risk to public safety, water supply, water
quality, and ecosystem impacts;

Public and private roads used for OHV and other activities in the watersheds contribute|
sediment to streams/rivers and reservoirs/lakes;

Impact of land uses on High Sierra meadows and ponds resulting in degradation of
meadow condition causing loss of groundwater storage/flood flow atienuation, increase|
in summer stream temperatures, loss of fisheries/riparian habitat and increased erosion
and sediment loads.

Steve Wilensky Merita Callaway ‘Thomas “Tryon
District 2 District 3 District 4
293-7907 728-3800 7364845

=

)
=

—LO168-2

Darren Spellman
District 5
380-1718

Response to comment LO168-1

Comment noted.

Response to comment LO168-2

This is a comment on the project, not on the EIR.



Delta Plan Draft EIR

The following are our cormments and questions for your consideration.

Section 3 Water Resources:

western slope of the Sierra Nevada. Clearly, there is a need to ensure there
appropriate management and protection of the watershed. The Project should inclu
mechanisms fto provide essential funding options for ongoing watershed
management fo protect the surface water resources as part of the Delta Plan's
Finance Plan Framework, Policies and Recommendations, and/or Mitigatian
Measures. _

The primary sources of surface water that feed or effect the delta are rivers that drain tE
LO168-3

w

The County supports the Project's recommendation to update DWR Bulletin 11
(Proposed Project Recommendation #WR R8) regarding groundwater resources. Tl
County is especially interested in how an update of the Bulletin will address concems, nies-4
associated with the Eastern San Joaquin Groundwater Basin. The County supportsia
quantitative analysis on groundwater resources to support the proposed proj
alternatives necessary to meet co-equal goals.

@®

The project discusses avenues of groundwater recharge but does not appear to take info
account recharge from Class V Injection Wells {community leachfields) and/or Onsite, ;¢ 5
Wastewater Treatment Systems. Does the presence of these systems make enough pf

an impact to even be considered as contributing to groundwater recharge?

Under Section 3.4.3.3 Water Quality Improvement, what specifically is meant by
operation and maintenance of wells (withdrawal, recharge, monitoring)? Does this onlly
apply to the Delta proper or specific project(s) in the Delta or does this apply to individu
domestic wells in source counties, and if so, who pays for the monitoring and what is the
geographic scope?

LO168-6

Attached is a copy of County Ordinance 2681 as it pertains to regulating the extraction
and transfer of groundwater in Calaveras County. This may apply to proposed non-
conjunctive use projects involving the Eastern San Joaquin Groundwater Basin or even
other parts of the county especially in areas where the Tertiary River Channel (burigd
rivers) Systems exist.

LO168-7

Are water projects that occur upstream of the Delta subject to Delta Stewardship oi6s-a
Council's review authority?

Response to comment LO168-3

This is a comment on the project, not on the EIR.

Response to comment LO168-4

This is a comment on the project, not on the EIR.

Response to comment LO168-5

This is a comment on the project, not on the EIR.

Response to comment LO168-6

As described in Section 2A, the Delta Plan’s policies and recommendation
could encourage the development of new wells in locations with good
groundwater quality to replace wells with contaminated groundwater. This
would likely take place primarily in the Delta and areas adjacent to the
Delta. The Water Quality Improvement subsection of each of sections 3
through 21 of the EIR describes the environmental impacts of operating
such wells, along with other water quality projects. As described in
Section 2B of the Draft Program EIR, the Delta Plan does not propose or
contemplate directly authorizing construction or operation of any physical
activities. Rather, it encourages actions, activities, and/or projects,
including wells for water quality improvement, to be undertaken by other
agencies.

Response to comment LO168-7

Comment noted.

Response to comment LO168-8

Unless the water project occurs in whole or in part in the Delta, the project
would not be considered to be a covered action and subject to review of
the consistency with the Delta Plan. As described in Section 2A, following
adoption of the Delta Plan, “covered actions” are required to be consistent
with the Delta Plan (Water Code section 85022). State or local agencies
that propose to carry out, approve, or fund a covered action must submit a
written certification of consistency to the Council with detailed findings as
to whether the action is consistent with the Delta Plan (Water Code section
85225). A covered action is defined by the Delta Reform Act as a plan,
program, or project as defined pursuant to section 21065 of the Public
Resources Code that meets all of the following conditions:



¢ Will occur, in whole or in part, within the boundaries of the Delta or Suisun
Marsh;

¢ Will be carried out, approved, or funded by the state or a local public agency;

¢ Is covered by one or more provisions of the Delta Plan [“Provisions” are “Delta
Plan Policies” that are applicable to the proposed action]; and

¢ Will have a significant impact on the achievement of one or both of the coequal
goals or the implementation of government-sponsored flood control programs to
reduce risks to people, property, and state interests in the Delta.



Delta Plan Draft EIR

Section 6 Land Use and Planning:

o Calaveras County is currently conducting a comprehensive update of our General Plan.

The land uses shown in Figure 6-7, "Future Land Uses in the Delta Watershed andLoi68-9

Areas Outside the Delta that use Delta Water” for Calaveras County will be outdated i
the near future. We recommend a footnote to disclose the pending General Plan Upd
for Calaveras County.

Appendix C Policies and Recommendations of the Proposed Project and Alternatives

e Delta Plan Recommendation Number WR-R5 states “the State Water Resources Cont
Board and/or the Department of Water Resources should require that proponel
requesting a new point of diversion, place of use, or purpose of use that results in new
increased use of water from the Delta watershed should demonstrate that the proj
proponents have evaluated and implemented all other feasible water supply

alternatives.” The recommendations need to be consistent with existing water right law

and areas of origin.

local water management decisions, including the transfer of water, should be deleted
revised.

e Delta Plan Recommendation Numbers WR P1 & P2: the proposed regulation imparx’}g

We appreciate the opportunity to comment on the Delta Plan EIR. If you have any questio
please contact Brian Moss, Environmental Management Agency Administrator/ Director
Environmental Health, at 209-754-6399 or Rebecca Willis, Planning Director at 209-754-2850.

IA62

_Gary o%lh Chair

Attachment: County Ordinance 2681

CC: Board of Supervisors
County Administrative Officer
County Counsel
Regional Council of Rural Counties (RCRC)
California State Association of Counties (CSAC)
Tuolumne-Stanislaus IRWMP
Calaveras County Water District (CCWD)

n
(]
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L0168-12

Response to comment LO168-9

Future land uses shown in Figure 6-7 were obtained from the California
Resources Agency’s Statewide General Plan map, which identifies general
categories of land uses in California using general plan land use
designations from adopted city and county general plans. Therefore,
Figure 6-7 appropriately reflects future land uses in Calaveras County at
the time the Draft Program EIR was prepared.

Response to comment LO168-10

This is a comment on the project, not on the EIR.

Response to comment LO168-11

This is a comment on the project, not on the EIR.

Response to comment LO168-12

Comment noted.



BOARD OF SUPERVISORS, COUNTY OF CALAVERAS
STATE OF CALIFORNIA

January 22 2002

ORDINANCE AN ORDINANCE ADDING CHAPTER 17.85 TO TITLE 17 OF THE
NO. __2681 CALAVERAS COUNTY CODE REGULATING THE EXTRACTION
AND TRANSFER OF GROUND WATER

“The Board of Supervisors of the County of Calaveras does hereby ordain as follows:

Section 1: Addition of Chapter 17.85 to Title 17 of the Calaveras County Code is hereby
adopted to read as follows:

Chapter 17.85
GROUND WATER MANAGEMENT

Sections:
1. General Provisions

17.85.010  Decclaration of Findings and Purpose
17.85.020  Title
17.85030  Definitions

1I. Permits

17.85.040  Administration and Permit Processing

17.85.050  Permit required for transfer of ground water outside of County

17.85.060  Radius of influence of well restricted

17.85.070  Restriction on radius of influence not applicable to pre-cxisting operating
wells

17.85.080  Application for permit

17.85.090  Public review and Planning Commission recommendation to Board
concerning issuance of permit

17.85.100  Burden of proof

17.85.110  Re-application after permit denial

17.85.120  Duration of permit.

17.85.130  Inspections.

17.85.140  Limitation of permit

[11. Administrative variance
17.85.150  Administrative variance.
IV, Violations
17.85.160  Violations

V. Severability
17.85.170  Severability

No comments
-n/a-
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. GENERAL PROVISIONS

85.010  Declaration of Findin Purpose. The Calaveras County Board of
Supervisors hereby finds and declares:

A. Adequate supplies of water are vital to the economy of the County and the health and well-being
of its citizens.

B. The ground water underlying Calaveras County has been and will continue to be an important
source of water for the people and lands of the County for agricultural, domestic, municipal and
other purposes.

C. Under California case law, water may be appropriated from a ground water basin if the ground
water supply is surplus and exceeds the reasonable and beneficial needs of overlying users.

D. It is essential for the protection of the health, welfare and safety of the residents of the County,
that the ground water resources of Calaveras County be protected from harm resulting from the
extraction of ground water for use on lands outside of the County, until such time as needed
additional surface water supplics are obtained for use on lands of the goumy, or as further and more
accurate quantification of ground water resources within the County is developed and ground water
management plans for affected basins have been adopted.

E. California courts have recognized and upheld the ability of counties, through the exercise of their
olice powers, to regulate ground water extraction and transfer from basins within their boundarics.
See, e.g., Baldwin, ef al. v. Tehama County (1994) 31 Cal. App.4th 166.

F. Because of the need for increased water supply to meet future needs within Calaveras County, and
because surface water supplics obtained in the future may be used conjunctively with available local
ground water for reasonable and beneficial local uses, it is vital that the County's ground water
supply and quantity be preserved. -

G. It is essential for information gathering and monitoring purposes, and for the protection of the
County’s ground water resources, that the County adopt a permit process addressing the extraction
of ground water for use outside the county, or in Jﬁlace of surface water used similarly. In adopting
and codifying this ground water management ordinance, the County does not intend to limit other
authorized means of managing Calaveras County ground water, and intends to work cooperatively
with interested local public agencies to further develop and implement joint ground water
management practices.

17.85.020 Title, This chapter shall be known and may be cited as the Calaveras County
Ground Water Management Ordinance.

17.85.030 Definitions. The terms used in this chapter shall have the following meanings:
1. "Aquifer" means an aquifer as defined in Chapter 8.20. (Ord. 2547, June 29, 1998).
2; "Basin" means an underground aquifer or the land immediately overlying such an aquifer.

q; "Board" means the County Board of Supervisors as defined in Chapter 16.03. (Ord. 2590,
August 16, 1999),

4. "Commission" means the Planning Commission or “commission” as defined in Chapter
16.03. (Ord. 1523, 1982).

No comments
-n/a-
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"County" means the County of Calaveras.
“Department” means the Calaveras County Planning Department.

"District" means any special district wholly or in part located within the boundaries of the
County, which is a purveyor of waters for agricultural, domestic, or municipal use.

"Domestic water well" means a well devoted exclusively to the residential and associated
uses on a parcel of land.

"Ground water Management Act” means ground water management as defined in California
Water Code Section 10750 et seq.

"Ground water" for the purposes of this chapter and as defined in California Water Code
Section 10752 (a), means all water beneath the surface of the earth within the zone below the
water table in which the soil is completely saturated with water, but does not include water
which flows in known and definite channels.

"Ground water extraction" means removal of ground water by a well, a pump, or other
artificial means from an underground aguifer.

"Ground water transfer, transferring, transferred " means the intentional transfer by a person
of ground water through any type of method of conveyance, including but not limited to
pipes, drainage’s, ditches, canals, streams, rivers or motor vehicles, Ground water transfer
as defined in this chapter shall not include transfers which take place internal to the County.

"Hard rock formation " means an impermeable geologic formation, including but not limited
to, igneous, including granitic and metamorphic, including serpentine rocks.

"Historical practice” means the consistent or predominant practice of an applicant within
seven (7) years preceding the operative date of this chapter.

"Hydraulic gradient" means the slope of the water table.

"Hydrology" means the origin, distribution, and cireulation of water through precipitation,
stream flow, infiltration, ground water storage, and evaporation.

“Overdraft" means the condition of a ground water supply in which the amount of water
withdrawn by pumping exceeds the amount of water replenishing the supply over a period
of time and also the point at which extractions from the supply exceed its safe yield plus any
temporary surplus.

"Pereolation” means the movement of water through the soil to the ground water lable,

"Permeability" means the capability of the soil or another geologic formation to transmit
water.

-3-

No comments
-n/a-
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23,

24,

25.

26.

27

28.

29,

30.

3L

32

“Person” means not only any natural person, but also any corporation, partnership,
association, trust, municipality, orany other entity with legal existence under California law,

"Piezometric surface” means the surface to which the water in a confined aquifer will rise.
"Porosity" means voids or open spaces in alluvium and rocks that can be filled with water,

“Recharge" means flow to ground water storage from precipitation, irrigation, infiltration
from streams, spreading basins, injection and other sources of water,

"Safe yield" means the maximum guantity of water which can be withdrawn annually from
a ground water supply under a given set of conditions without causing overdraft or adverse
water quality conditions. Specifically "safe yield" is the amount of water which can be
withdrawn without:

(a) Exceeding in any calendar year the long-term mean annual water supply of the basin
(considering all sources of recharge and withdrawal);

(b) Lowering water levels so as to make further drilling of water wells uneconomical;
(¢) Causing water pumped from the basin to deteriorate below drinking water standards;

(d) Violating water rights or restrictions in pumpage in the ground water basin as established
by court adjudication or applicable State or Federal law.

"Specific capacity” means the volume of water pumped from a well in gallons per minute
per foot of draw-down.

“Spreading watcr" means discharging native or imported watcr 1o a permeable arca lor the
purpose of allowing it to percolate 1o the zone of saturation. Spreading, artificial recharge
and replenishment all refer to operations used to place water in a ground water table.

"Transmissivity" means the rate of flow of water through an aquifer.

"Usable storage capacity” means the quantity of ground walcr of acceptable quality that can
be economically withdrawn from storage.

"Water table” means the surface or level where ground water is encountered in a well in an
unconfined aquifer.

"Water year" for the purposes of this chapter and as defined in California Water Code
Section 71683, means the period commencing on October 1st of one calendar year and
ending on September 30th of the calendar year immediately following,

"Well" means a well or water well as defined in Chapter 8.20. (Ord. 2547, June 29, 1998).

"Zone of saturation" means the arca below the water table in which the soil is completely
saturated with ground water.

No comments
-n/a-
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II. PERMITS

17.85.040 Administration and Permit Processing. The implementation of this Ordinance
shall be in accordance with the provisions of Title 17 of the Calaveras County Code as sct forth in
Section 17.88 (Procedures), Section 17.90 (Permit Validation, Revocation), Section 17.94 (Filing
Fees), and Section 17.98 (Appeals).

17.85.050 Permit required for transfer of ground water outside of County. (a) It shall be
unlawful for any person to extract ground water underlying the County, directly or indirectly, foruse
of that ground water outside County boundaries, or use of that ground water (o replace water
transferred outside County boundaries, without first obtaining a permit as provided in this chapter
subject to exceptions cited in subsection (b).

(b) This chapter shall not apply to the extraction of ground water (1) for activitics occurring prior
to the adoption of this chapter; or (2) lor bottling and/or wansferring bottled water by a commercial
bottling water enterprise; or (3) for use by a District on land or within an area that is within the
boundaries of a District.

17.85.060 Radius of influence of well restricted. It shall be unlawtul for any person to
operate, or for a property owner to allow for any person to operate, any well, excepting a domestic
well as defined in Section 17.85.030 (8), in such a manner that the radius of influcnce of such well
extends beyond the boundaries of the parcel of land upon which the well is located, or alternatively,
beyond the boundaries of contiguous parcels of land under the same ownership.

The conditions of prohibition cited under Section 17.85.060 shall not apply te any well which was
in operation prior to adoption of this chapter.

17.85.080 Application for permil. (a) An application for permit shall be filed with the
County Planning Department on forms provided by the Departrment and shall contain all information
required by the Department, including that deemed necessary to conduct the appropriale
Environmental Review in accordance with CEQA. The application for a permit shall be
accompanied by the fees which shall be established from time to time by the Board.

(b) An application for a permit shall be accompanied by aveport prepared at the applicant’s cxpense
by a California Registered Civil Engineer or Certified Hydrologist with expertise and experience in
geologic and hydrologic testing, The information provided in the application should provide
information necessary (o support the required findings and to establish appropriate conditions. The
report must provide the following information:

No comments
-n/a-



(=R ~E - A T B I -

—_— e e
L

14

16
17
18
19
20
21
22
23
24
25
26
27

(1) Thelocationof the proposed project for extraction of ground water for use outside of County
boundaries;

(2)  The design of the project, the term of the project, and a description of the method of
extraction;

(3)  The quantity of water to be extracted and transferred on an annual basis;

(4)  The amount of the maximum monthly rate of extraction for transfer;

(5)  The location, size, spacing and depths of all extraction wells;

(6)  Adescription of the monitoring plan and the location of monitoring wells to measure ground
water levels, evaluate gradient, flow direction and water quality;

(7)  Such other matters as the Department may require.

In those cases where ground water is used to replace or enhance surface water transfer outside of the
County, documentation must be provided disclosing the seller, the buyer, the permits or entitlements
received from the State Water Resources Control Board, the duration of the action and any
conditions upon that surface water transfer,

(c) The environmental review shall be undertaken in accordance with the California Environmental
Quality Act and County guidelines. All costs of the environmental review shall be the respansibility
of the applicant.

(d) If the applicant is applying to pump ground water from a District, City, or the unincorporated
territory in which a ground water management plan has been adopted pursuant to the Ground water
Management Act, the Department shall consider a ground water management plan or any other
relevant information provided by the District, City, or other local agency. Any interested person or
agency may provide comments relevant to the matter of the extraction of ground water.

issuance of pcmn t. Atthe Commission's public rr:wew, the applicant shall be entitled to present any
oral or documentary evidence relevant to the application, and the applicant shall have the burden of
proof of establishing the facts necessary for the Commission to make the required findings. The

Commission may request any additional information it deems necessary for its decision, the cosl of

which, if any, shall be borne by the applicant. The Commission shall also hear relevant evidence
presented by other interested persons and entities, the Department, other County staff, and the public.
Formal rules of evidence shall not apply during the public review but the Commission may establish
such rules as will enable the expeditious presentation of the matter and relevant information thereof.
The Commission shall consider all effects that the granting of the permit application would have on
the affected aquifer including, but not limited to, the hydraulie gradient, hydrology, percolation,
permeability, piezometric surface, porosity, recharge, safe yield, specific capacity, spreading waters,
transmissivity, usable storage capacity, water table and zone of saturation after which the
Commission shall make a recommendation to the Board. This recommendation will specify whether
the effects of granting a permit will not cause the following:

No comments
-n/a-
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(1) Increase an overdraft of the ground water basin or water bearing hard rock formation
underlying the County;

(2)  Adversely affect the long term ability for storage or transmission of ground water within the
aquifer;

(3) Exceed the safe yield of the ground water underlying the County;

(4)  Will not otherwise operate to the injury of the reasonable and beneficial uses of overlying
ground water users;

(5)  Will otherwise be in compliance with Water Code Section 1220 if applicable;

(6)  Will not result in an injury to a water replenishment, storage, or restoration project operated
in accordance with statutory authorization.

17.85.100 Burden of proof, The applicant shall have the burden of proof of establishing the
facts necessary for the Board to make the required findings. The permit may only be granted by the
Board if a majority of the total membership of the Board finds and determines that extraction:

{1} Will not cause or increase an overdraflt of the ground water basin or water bearing hard rock
formation underlying the County;

(2)  Will not adversely affect the long term ability for storage or transmission of ground water
within the aquifer;

(3)  Will not exceed the safe yield of the ground water underlying the County;

(4)  Will not otherwise operate to the injury of the reasonable and beneficial uses of overlying
ground water users;

(5)  Will otherwise be in compliance with Water Code Section 1220 if applicable;

(6)  Will not result in an injury to a water replenishment, storage, or restoration project operated
in accordance with statutory authorization,

Permits for extraction of ground water, other than where extraction is a part of a ground water
replenishment program, shall limit extraction to no more than the demonstrated reasonable historical
use or in an amount not to excecd what is required to maintain the public health, safety, and welfare
of the people of Calaveras County, whichever is less, Other conditions in the permit may include,
but are not limited to, requirements for observation and/or monitoring wells.

110 Re-application after permit denial. Re-application for a permit which has been
denicd may not be filed with the Department until the following water year and must be
accompanied with information that demonstrates a significant change in conditions in the ground
water and/or change in the proposed extraction,

17.85.120 Duration of permit. All permits shall be valid for a term set by the Board, not to
exceed three (3) water years from the date of issuance of the permit. Nothing contained in this
chapter or in the conditions of the permit shall be construed as giving an exclusive right to use
ground water or to establish a compensable right in the event that the permit is subsequently revoked
or modified by the Board after a hearing on a challenge to the permit.

S

No comments
-n/a-
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17.85.130 Inspections. An employce, agent, assign or designee of the Department, with
good cause, may at any and all reasonable times enter any and all places, property, enclosures and
structures for the purposes of making examinations and investigations to determine whether any
provision of this chapter is being violated, Upon 24 hours notice, all extractors shall make available
to an employee, agent, assign or designee of the Department, at the extractor’s principal place of
business, primary residence, or other convenient location within the County, the original of all logs,
repoits, data, analysis of data or other records maintained on their ground water extractions.

17.85.140 Limitation of permit. The permit process of this chapter is not to be construed
as a grant of any right or entitlement, but rather the permit evidences that the health, welfare, and

safety of the residents of the County will not be harmed by the extraction and transfer of ground
water for off-parcel use as defined in this chapter. The permit in no way exempts, supersedes, or
replaces any other provisions of Federal, State, and local laws and regulations including but not
limited to Water Code Section 1220, the Groundwater Management Act, and any actions provided
for in California ground water law, well drilling and maintenance or building permit requirements.

II. ADMINISTRATIVE VARIANCE

17.85.150 Administrative variance, The Department may grant an administrative variance
from any standard set forth in this chapter where evidence is submitted that an unusual circumstance
exists whereby an unnecessary hardship would result from the application of the standard and that
the granting of the variance will not compromisc the intent of this chapter. The Department shall
issue findings with respect to its determination of the request for a variance.

IV. VIOLATIONS

17.85.160 Violations. Any act in violation of the provisions of this Chapter and the standards
incorporated herein is a misdemeanor and is deemed as a public nuisance which may, inaddition to
any other legal or equitable remedies available to the County, be prosecuted and/or cnjoined and is
subject to abatement as provided under provision of the Civil Code or through abatement under any
County Ordinance enacted pursuant to Scction 25845 of the Government Code. A person shall be
deemed to have committed separate violations for each and every day or portion thereof during
which any such violation is committed, continued, or permitted as well as for each and every
separate ground water well with which any such violation is committed, continued, or permilted.

V. SEVERABILITY

17.85.170 Severability. Ifany clause, provision, sentence or paragraph of the Chapter or
the application thereof, is deemed to be invalid as to any person, entity, establishment, or
circumstance, such invalidity shall not affect the other provisions of this Chapter which shall remain
in effect, and to this end, is hereby declared that the provisions of this chapter are severable,

No comments
-n/a-
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Section 2: This ordinance shall take effect thirty (30) days from and after the date of its passage
and shall be published once within fifteen (15) days of its passage in a newspaper of
general circulation, printed and published in the County of Calaveras, with the names
of the supervisors voting for and against same,

Passed and adopted upon the _22n4_day of lanuary , 2002 by the following vote:

AYES: Supervisors Thein, Stein, Callaway, Tryon & Bailey
MNOES: Hone
ABSENT: None

ATTEST:

-

L

County Clerk and Ex Officio
Clerk of the Board of Supervisors
County of Calaveras, State of California

hit, Board of Supervisors

No comments
-n/a-



LO169 ACFCWCD Zone 7

Response to comment LO169-1

Comment noted.

ALAMEDA COUNTY FLOOD CONTROL AND WATER CONSERVATION DISTRICT, ZONE 7 Response to comment Lo169_2

100 NORTH CANYONS PARKWAY, LIVERMORE, CA 94551-9486 « PHONE (925) 454-5000

Comment noted.

ke Response to comment LO169-3

Delta Stewardship Council

980 Ninth Street, Suite 1500 Please refer to Master Response 3.
Sacramento, CA 95814
[submitted via emailto eircomments@deltacouncil.cagov]) Response to comment LO169-4
Subject: Comments on the Draft Program Environmental Impact Report for the This is a comment on the proj ect. not on the EIR
Fifth Draft of the Delta Plan ’ )

Dear Chairman Isenberg and Members of the Council:

Zone 7 Water Agency (Zone 7) writes to express our significant concerns with the 5% dra

Delta Plan and the Delta Plan Draft Program Environmental Impact Report (Draft EIR) th

the Delta Stewardship Council (Council) released on Movember 4, 2011. We are concerne

that the Draft EIR has deficiencies under the California Environmental Quality Act (CEQA)|- 101691
and we have policy concerns with provisions of the draft Delta Plan. Zone 7 generally

concurs with the comments filed by the State Water Contractors and the San Luis & Delta-
Mendota Water Authority and adopts them here, but wishes to emphasize a few key poin

as well.

Zone 7 is the wholesale urban water supplier to businesses and approximately 200,000

residents in Livermore, Pleasanton, Dublin, and parts of San Ramon. Zone 7 also provides

flood protection to the people of Eastern Alameda County and distributes untreated waten_ | g169.2
directly to agricultural customers. Approximately 80 percent of Zone 7's supply comes fro

the State Water Project and 90 percent is ultimately conveyed through the Delta, making the

Delta and its future extremely important to Zone 7.

In the Delta Reform Act of 2009 the California Legislature declared that the policy of
California would be to pursue the coequal goals of a more reliable water supply for
California and the protection, restoration, and enhancement of the Delta ecosystem. Then]it
went further and created the Council to develop a Delta Plan that would pursue hoth of
these goals. Zone 7 has serious concerns that the Fifth Draft Delta Plan still fails to plan fof- 101693
a more reliable water supply for Californians. Moreover, the Draft EIR does not provide
sufficient information to allow the public or the Council to assess whether the proposed
project—the fifth draft of the Delta Plan—or any alternative will accomplish the
Legislature's purpose. The Draft EIR is lacking in every critical substantive area.

NCermn.

First, we wish to address WR P1, the first policy in Chapter Four, A More Reliable Water
Supply for California. It is extremely troubling that the plan attempts to review and regulate
local water management decisions on everything from rate structures to recycling targets
The California Legislature did not establish the Delta Stewardship Council to micromanage

local water management decisions by scores of public agencies throughout the state. It was 124




established to create a plan that could serve to coordinate the many local, state and federal
efforts in the Delta. The Council should redirect its energy to the Delta, improving the
reliability of water supplies and the ecological recovery of the estuary consistent with its
legislative mandate.

Second, the draft does not clearly and unambiguously support a key objective of the Bay
Delta Conservation Plan (BDCP) - the recovery of water supplies lost due to regulatory
restrictions facing a water conveyance system that the BDCP intends to dramatically
improve. BDCP is further threatened by the draft Delta Plan’s proposal to require virtually
every significant future BDCP action to undergo an unnecessary review process by the
Council rather than to embrace BDCP actions as being consistent with the Delta Plan.

Third is the failure to adequately address export reliability. The draft Delta Plan seems to
imply that in the future, less water will need to be conveyed through the Delta area. The
public water agencies that use water conveyed through the Delta are considering investing

—L10169-4

= LO169-5

billions of dollars under the BDCP to restore water reliability while working towards Deltg—L0169-5

ecosystem recovery efforts. The draft Delta Plan and the Draft EIR seem to be assuming
that the water agencies and the public they serve will be willing to make significant
investments that will actually decrease export reliability.

Feedback from water agencies has echoed these concerns in voluminous comments,
including an alternate Delta Plan approach proposed by various agricultural and urban
interests throughout the state. The overly regulatory approach that permeates this fifth

draft of the Delta Plan will threaten the success of the Council in achieving its mandate and— 101697

detract from prospects of a successful, collaborative approach. The Council owes it to the
People of the State of California to get the Delta Plan right for the sake of our water supply,
economy and environment.

Draft EIR Concerns

Failure to Pursu iable Water S iscus: ics o

Water Supply. The Draft EIR supports a proposed project that would impede, rather than
further, the achievement of the coequal goals. Of great importance to Zone 7 is how the
proposed project will achieve the “water supply reliability” element of the coequal goals.
The draft EIR clearly states that the proposed project will result in reduced water supplies
compared to the status quo (no project alternative). The proposed project encourages
substantial reductions in the water supplies developed in the watersheds of the Sacrament
and San Joaquin Rivers that are beneficially used for municipal, industrial and agricultural
purposes. The draft EIR assumes those reductions will be offset by "programs and projects
that will improve self-reliance.” (Delta Plan Draft Program EIR, p. 2A-6, lines 10 through
12.) The impacts of that paradigm are not adequately presented in the draft EIR and are
difficult to reconcile with the legal mandate that the Delta Plan "include measures to
promote a more reliable water supply that [meets] the needs for reasonable and beneficial
uses of water." (Water Code, § 85302(d)(1).) Simply put, water supplies conveyed throug}
the Delta were developed because local and regional water supplies were insufficient to
meet then existing or projected uses. Zone 7 has long maximized local water supplies
through conjunctive use, artificial recharge and careful management of its local

groundwater basin (including demineralization of more brackish groundwater to optimize|

local water supplies). There is no basis to assume sufficient actions can be taken,
particularly within the time periods suggested, to offset the water supply reductions or to

= L0169-8

1

Response to comment LO169-5

This appears to be a comment on the project, not on the EIR. Moreover,
the Draft Program EIR did not evaluate implementation of BDCP as part
of the Proposed Project or the alternatives. Please refer to Master
Response 1.

Response to comment LO169-6

This is a comment on the project, not on the EIR.

Response to comment LO169-7

This is a comment on the project, not on the EIR.

Response to comment LO169-8

Please refer to Master Response 5.



meet the needs of reasonable and beneficial uses of water, specifically to "sustain the
economic vitality of the state.” (Water Code, § 85302(d)(2).)

Defective Project Objectives. The objectives of the proposed project do not adequately
reflect the Legislature's requirement that implementation of the Delta Plan further the
restoration of the Delta ecosystem and work toward a more reliable water supply—the

coequal goals. The Delta Plan is a key document to achieving the coequal goals, yet the Dralft | g160.9

EIR explicitly avoids any analysis as to how the alternatives in this document would or
would not achieve the coequal goals. This is a glaring omission, leaving Zone 7, other
stakeholders, and the Council itself without information to determine if the proposed
project can meet its legislatively-driven objectives.

Defective Project Description. The Council is proceeding with the Draft EIR knowing the
description of the proposed project is subject to change and therefore misleading. The

Council plans to release two more staff drafts in the coming months. Therefore, elements pf L0169-10

the proposed project may be modified and the proposed project may no longer satisfy the
project description.

Defective Impact Analysis. The draft EIR fails to properly assess how the proposed project
will impact resources. The analysis should be focused on the strategies, policies, and

recommendations in the Delta Plan as an integrated management plan. Instead, it focuses| | 160,44
on project-specific examples of existing EIRs to demonstrate project-level physical impacts.
In this way, the draft EIR fails to evaluate the environmental consequences of the proposed

project (or the alternatives) as a whole.

Defective Structure. The draft EIR is stuffed with over 2,000 pages of information, but tha

information is disorganized, inordinately repetitive, and hard to follow. Neithera general | | ;40 12

reader nor a water expert can gleam from this document the information necessary to
determine the environmental impacts of the proposed project.

Zone 7 understands that the Council intends to release a sixth staff draft Delta Plan for
public comment sometime this spring. We have seen progress since the first draft and we
offer these comments in the hope that the sixth draft will promote a water supply that
meets the needs for reasonable and beneficial uses of water at the same time that it
promotes a healthier Delta ecosystem. Given the changes to the draft Delta Plan that are
needed, we believe the Council must also release a new amended draft EIR that reviews
these changes. As the Council begins drafting the next documents, Zone 7 asks the Council
to focus on the key areas mentioned in this letter and in the comments submitted by the
State Water Contractors and the San Luis & Delta-Mendota Water Authority. Zone 7
appreciates the tremendous effort to get the Delta Plan drafting process to this critical stag
and hopes to be an enthusiastic supporter of the final product.

Sincerely, -

G.F. Duerig
General Manage|

—LO169-8

—10169-13

Response to comment LO169-9

Please refer to Master Response 3.

Response to comment LO169-10

The Final EIR includes the Recirculated Draft Program EIR, which
included an evaluation of the Final Staff Draft Delta Plan.

Response to comment LO169-11

Please refer to Master Response 2.

Response to comment LO169-12

Please refer to Master Response 2.

Response to comment LO169-13

The Final EIR includes the Recirculated Draft Program EIR, which
included an evaluation of the Final Staff Draft Delta Plan.



LO170 Glenn County BOS

Response to comment LO170-1

170-1: CEQA does not require analysis of economic impacts. Social and

GLENN COUNTY Jogr"":';"lf: ol g::::ﬁ:; economic impacts are not effects on the environment under CEQA, and
BOARD OF SUPERVISORS WG:::VIGM?;:;;: Distrct 4 are not analyzed in the EIR (CEQA Guidelines §§ 15064(e) and 15131).
Willows Memorial Hall, 204 Floor Leigh W. McDaniel, District 5
e iy 170-2: Section 3.4.3.1 of the Recirculated Draft PEIR discusses the
- impacts of groundwater projects encouraged by the Delta Plan, including
January 31, 2012 those that may be developed to reduce reliance on Delta water and
Mr. Phil Isenberg, Chairman increase local and regional self-reliance.
Delta f&tewardship C_ouncil
g 170-3: Please refer to Master Response 5.
Re: Draft Dalta Plan EIR 170-4: This is a comment on the project, not on the EIR.

Dear Chairman lsenberg and Council Members, . . .
’ 170-5: Regarding the impact of the recommended flow regime on Shasta

In September 2010, the Supervisors of the County of Glenn (County) provided comments to the Del and Oroville reservoirs please see Master Response 5. Regarding the
Stewardship Council (Council) on the Council's potential to adopt the flows recommended in the Sta . . . ? .
Water Resource Control Board's ("SWRCB") draft report entitled "Development of Flow Criteria for th other tOPICS in this comment, please refer to the responses to the previous
Sacramento-San Joaquin Delta Ecosystem" ("Draft report”), dated July 20, 2010. Today th comments.

recommended flows are characterized as a "More Natural Flow Regime” and these recommended flows
continue to be the primary focus of the County's comments to the Draft EIR. As a small, rural county,
Glenn County relies on the assistance and input of other interests in the region to join together for the
protection of water rights necessary to maintain our agriculturally based economy. Therefore, we woultt
like to reiterate the sentiments of some of these organizations on the Draft EIR, in the following areas:
e The Draft EIR and the flow regimes required does not take into consideration the devastating
effect these flow regimes would have on the overall economy of the Sacramento Valley region.

e The Draft EIR cannot adequately characterize or anticipate the effect of increased groundwater
usage in the region the recommended flow regimes would initiate.

e The Draft EIR and the recommended flow regimes will have a severe impact on the terrestria
and aquatic ecosystems that make the Sacramento Valley region a heaven for recreational
activities.

e The Draft EIR states “Flow objectives” are limits or levels of flows for a specific period of timg. LD170-1
(such as during the “month of May in dry years”) that would be established by the SWRCB in &
quasi-legisiative capacily under its regulatory function of establishing water quality objectives that

can be achieved by specific flow limits or levels. Flow objectives can be used by the SWRCB

in subsequent efforts to establish or modify water rights. Flow and water quality objectives

are developed lo protect all of the beneficial uses which have been designated for a water bod)y

and generally protect the most sensitive of the beneficial uses.

"Flow criteria” are recommended flows to protect a specific beneficial use. Flow criteria are fo be

used to inform, but are not, by themselves, regulatory in nature. For the Proposed Project

the flow criteria address flows to protect public frust resources in the Delta and Delta watershed if
accordance with Water Code sections 85084.5 and 85056, but do not consider balancing of thé

flow criteria with other beneficial uses.”

" Office (530) 934-6400 * Fax (530) 934-6419 * e-mail: gehoard@countyofglenn.net * website: www.countyofglenn.nes

h



Phil Isenberg and Delta Stewardship Council Members

No comments
Draft Delta Plan EIR

Page 2 -n/a -

In saying this, the Council does not take into account that the recommended flow criteria are inconsistént
with the interests of the public or the policy of co-equal goals for the protection and restoration of the.o17o-1
Delta and does not consider the effect to areas upstream of the Delta and the important role these
upstream environments play for a healthy and economically viable California.

EIR environmental policy recommends that the SWRCB adopt and implement updated flow objectives for
the Delta by June 20, 2014, and develop flow criteria for high-priority tributaries in the Delta watershed by
June 2018. In our opinion, this aggressive timeline can only provide additional depletion of regional
groundwater resources, cause economic and social impacts to the rural communities of the northjm

Sacramento Valley, and significantly reduce storage in Shasta and Oroville Reservoirs.
Sincerely,

GLENN COUNTY BOARD OF

VE SOETH, Chairman

cc: California State Association of Counties
Regional Council of Counties
Glenn County Water Advisory Committee

~ The County of Glenn is an Equal Opportunity Provider ~

Office (530) 934-6400 * Fax (530) 934-6419 * e-mail: gehoard (@, ofglenn.nct * website: www, rp——




LO171 Napa County BOS

Response to comment LO171-1

Comment noted.

Board of Supervisors

1495 Third 5t

oule 310 Response to comment LO171-2

Napa, CA 84559
www.couniyafnapa.org

BN - Please refer to Master Response 3. As described in Section 2B of the Draft
FaR(T07) 263:4178 Program EIR, the Delta Stewardship Council does not propose or

Keith Caldwell

A Tradition of Stewardship

A Comlnent to Service Cheiman contemplate directly authorizing any physical activities, including but not
limited to construction or operation of infrastructure. Rather, through the
Delta Plan, the Delta Stewardship Council seeks to influence the actions,

Delta Stewardship Council @ C @) PY activities, and/or projects of other agencies, the details of which would be

January 31, 2012

980 Ninth Street, Suite 1500
Sacramento, CA 95814

Attn: Terry Macaulay

under the jurisdiction and authority of the agencies that will propose them
in the future and conduct future environmental review. Without specific
details of future projects, it is not possible for the Delta Stewardship

(kransmitted via e-meil: eirconmentsdeliacounoil ca.goy and mail} Council to develop quantitative thresholds of significance, conduct
RE: Comments on the Draft Delta Plan Environmental Impact Report (DEIR) site—speciﬁc quantitative analyseS, and deSign Site—spGCIﬁc mltlgatlon
measures. Accordingly, in the absence of specific proposed physical
Dear Chairman Isenberg and Members of the Council projects, this EIR makes a good faith effort to disclose the potentially
On behalf of Napa County, I would like to thank you for the opportunity to provide comments Slgnlﬁcant environmental effects of the typ es of proj ects that may b.e
on the Draft Delta Plan Environmental Impact Report (DEIR). We hope that the Dela encouraged by the Delta Plan and to identify program-level mitigation

Stewardship Council and staff ﬁnc? our comm:ents-construcﬁve in your effort to develop a Delta measures. Impacts on each of the potentially affected resources areas are

Plan for the Sacramento-San Joaquin Delta and Suisun Marsh . . .

analyzed at a program level in Sections 3 through 21 of this EIR.

Achieving the Delta Plan’s co-equal goals of providing a more reliable water supply fgr 0171t

California while protecting, restoring and enhancing the Delta ecosystem is certainly a daunting

task, and one that the Fifth Staff Draft Delta Plan (Proposed Project) has gone a long wa

towards achieving. However, after review of the DEIR and the Proposed Project we find that

there are a number of questions that appear to remain unanswered, and would request your

consideration of the following comments: .

® Please define what it means to achieve the co-equal goals. The Final EIR should provicT 4
the quantitative analysis necessary to adequately evaluate the Proposed Project and the
Alternative Projects. At present, the DEIR states that the Proposed Project is “the
Environmentally Superior Alternative” but it does not contain the quantitative analysis
necessary to adequately analyze if, and how, the Proposed Project will meet the co-equa
goals. Similarly, the DEIR states that the Alternative Projects will not achieve the co-
equal goals, but it does not contain the quantitative analysis necessary to adequately
evaluate why the Alternative Projects will not meet the co-equal goals.

LO171-2
1)

Brad Wagenknecht Mark Luce Diane Dillen Bill Dodd Kaith Caldwell
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¢ The Proposed Project/DEIR lacks adequate specificity as to what is or is not a “coveredl
action.” The Final EIR should clarify what is subject to the DSC consistency review: 101713
authority as well as what is not subject to the DSCs consistency review authority, such
as water projects upstream of the Delta. -

¢ The Proposed Project/DEIR governance structure in which the DSC seeks to exeft
regulatory authority appears to be contrary to the intent of the Delta Reform Act ang-10171-4
should be reconsidered.

¢ The emphasjélgn the Proposed Project/DEIR on “flows” as the primary tool to addre:
the ecosystem! as opposed to the utilization of a combination of management tools t
address multiple stressors, does not appear to be consistent with the co-equal goals an
should be reconsidered,

LO171-5

*  The Proposed Project/DEIR regulations (WR P1 and WR P2-Reliable Water Supply)
impacting local water management decisions, including the transfer of water, should b
deleted and/or revised.

LO171-6

* TheProposed Project/DEIR recommendations (WR R5-ReliableWater Supply) and
regulations (ER P1-Delta Ecosystem Restoration) that are inconsistent with existing law
relating to water right priorifies and area-of-origin should be deleted and/or revised.

Lo171-7

LS L8 L gl

Thank you again for consideration of our comments on the Draft Delta Plan Progr
Environmental Impact Report (DEIR). If you have any questions or need additional
information, please do not hesitate to contact Patrick Lowe, Deputy Planning Director at (70
259-5937, or Phil Miller, Deputy Director-Public Works, at (707) 259-8620, on our staff,

LO171-8

Sincerely,

/.__-——
Keith Caldwell,
Chair

Response to comment LO171-3

The definition of a covered action is established by the Delta Reform Act,
as summarized in subsection 2.1.2 of the Draft Program EIR. Please refer
to Master Response 1.

Response to comment LO171-4

This is a comment on the project, not on the EIR. Please refer to Master
Response 1.

Response to comment LO171-5

Please refer to Master Response 5.

Response to comment LO171-6

This is a comment on the project, not on the EIR. Policy WR P1 has been
amended to state that water shall not be exported from, transferred
through, or used in the Delta under conditions that include failure of water
suppliers to contribute to reduced reliance on the Delta and to improve
regional self reliance. Policy WR P2 also has been amended to state that
contracting for water from the State Water Project or the Central Valley
Project must be done in a publicly transparent manner consistent with
applicable Department of Water Resources and federal Bureau of
Reclamation policies. The full text of WR P1 and WR P2 can be found in
Section 2 of this FEIR, and in the Final Delta Plan.

Response to comment LO171-7

This is a comment on the project, not on the EIR. Recommendation WR
R5 has been reconstituted as WR R3 in the Final Draft Delta Plan which
recommends the State Water Resources Control Board to evaluate new
water right applications for consistency with the existing constitutional
principle of reasonable and beneficial use and other provisions of
California law. Policy ER P1 has been recategorized as Recommendation
ER R1 and has been amended. It states that the SWRCB should adopt
updated flow objectives for the Delta by 2014 and flow objectives for
high-priority tributaries by 2018. Under ER P1, after the flow objectives
are revised, they will be used to determine consistency with the Delta
Plan. The former requirement for the Council to request an update from
the State Water Resources Control Board by June 30, 2013, regarding its
development of flow objectives has been deleted. The full text of ER P1



and WR R3 can be found in Section 2 of this FEIR. Neither the Delta Reform Act
nor the Delta Plan affect water rights (Water Code §§ 85031, 85032(i)). Please see
Master Response 5 for further discussion of the EIR’s analysis of the protections for
exiting water uses and users. These protections are included in all of the alternatives
analyzed in the EIR.

Response to comment LO171-8

Comment noted.
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PasapeENna WATER AND POowER

January 31, 2012

Phil Isenberg, Chairman
Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, California 95814

Re: Necessary Revisions fo Fifth Draft of Delta Plan

Dear Chairman Isenberg:

Thank you for the opportunity to share our feedback on the fifth draft Delta Plan and EIR. As
member agency of the Metropolitan Water District (MWD) of Southern California, Pasadena
Water and Power (PWP) serves over 175,000 people in the Pasadena, Altadena and San
Gabriel area. .

While we respect and appreciate the Delta Stewardship Council and staff's considerable
efforts in advancing the Delta Plan process, we are concerned the plan is overly-prescriptive.
The fifth draft Plan attempts to dictate local water management decisions on everything from
rate structures to recycling targets. Mandating expanded Urban Water Management Plans tg
include “new” Water Reliability Elements is unnecessary, as many of these elements have
been part of regional plans for years. The Water Reliability Elements are excellent goals, and
should be made as recommendations serving as a model plan. The Council's point would be
made in a more efficient manner by including the Water Reliability Elements in the fifth draft
Delta Plan's Proposed Recommendations, instead of including the elements as a policy
mandate and creating another regulation. The last thing the Delta Plan process needs is an
additional layer of bureaucracy.

In passing the Delta Reform Act of 2009, the California Legislature did not establish the Delt%‘A

Stewardship Council to micromanage or dictate local water management decisions throughol
the state. It was established to create a plan to coordinate the many local, state and federal

a

—L0172-1

- L0172-2

LO172-3

efforts in the Delta. N

150 5. Los Robles Avenue + Suite 200 - Pasadena, CA 91141

Response to comment LO172-1

Comment noted.

Response to comment LO172-2

This is a comment on the project, not on the EIR. Policy WR P1 has been
amended to state that water shall not be exported from, transferred
through, or used in the Delta under conditions that include failure of water
suppliers to contribute to reduced reliance on the Delta and to improve
regional self reliance. Recommendation WR R1 also has been amended in
the Final Draft Delta Plan. In summary, recommendation WR R1 now
recommends that all water suppliers should implement applicable water
efficiency and water management laws, including urban water
management plans. The full text of ER P1 and WR P1 can be found in
Section 2 of this FEIR.

Response to comment LO172-3

This is a comment on the project, not on the EIR.



Phil Isenberg, Chairman
January 31, 2012
Page Two

We fully support the regional self-sufficiency concepts the Stewardship Council is trying to 7
advance. Improved water use efficiency; expanded recycling; back-up plans for service

interruptions of Delta supplies; and rate structures that promote conservation are our common

goals. But, the draft Plan does not fully appreciate how our agency and water districts
throughout Southern California have been advancing regional self-sufficiency for many years
prior to the creation of the Stewardship Council and the creation of this draft Delta Plan.

Pasadena'’s efforts to advance regional self-sufficiency include: Investments in Perchlorate
water treatment plants to make existing local water available for use; Calendar year 2011 pel
capita water consumption was approximately 20% less than the United Nations Urban

Environmental Accords baseline, putting PWP on track to meet and exceed the Urban Accords

and statewide conservation goal of 20% reduction by 2020; Recycling water with a project to[— 101724

expand the use of water collected in underground tunnels for golf course irrigation; Expansig
of Turf Removal Program with rebates now available to all customer classes; Launch of our
“H20 Academy,” a suite of educational resources for water conservation; Collaboration with

Foothill Municipal Water District, Glendale Water and Power, and Burbank Water and Powerto

develop and promote free workshops on landscaping with native plants, rainwater harvesting
and various tools and technigues for water conservation; Rebates available for High Efficieng
Clothes Washers, Weather-Based Irrigation Controllers and Rotating Sprinkler Nozzles to

provide more efficient landscape irrigation for residents unable to give up the thirsty roses, for

which Pasadena is famous. Our investments in urban water use efficiency, groundwater

n

storage, voluntary water marketing and other water management tools have added operatiojal

flexibility and improved our ability to meet demands with existing supplies.

We believe the efforts of our agency and others in Southern California are setting the siand%ﬂ

for California on how to reduce reliance on the Delta to meet future needs. Unfortunately, the
overly regulatory approach in this draft will threaten the success of the Stewardship Council
and detract from prospects for a successful, collaborative approach. Including the Water
Reliability Elements with the fifth draft Delta Plan’s 61 Proposed Recommendations and not
additional regulations would be a more successful approach to advance a Delta Plan to
achieve the co-equal goals of water supply reliability for California and ecosystem restoration|
for the Delta.

We hope these comments and our continued participation will contribute towards that end.

Sincerely,

m:’f éu.u,
Phyllis E. Currie
General Manager

b~ LO172-5

Response to comment LO172-4

This is a comment on the project, not on the EIR.

Response to comment LO172-5

Please refer to response to comment LO172-2.
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January 31, 2012

Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

Re: Comments on Delta Plan Draft Environmental Impact Report (DEIR)
Dear Chairman Isenberg and Members of the Council:

On behalf of the thirty-one member counties of the Regional Council of Rural Counties
(RCRC), | appreciate the opportunity to comment on the Delta Plan DEIR released pn
MNovember 4, 2011. As you know, RCRC has submitted extensive comments on the
previous draft versions of the Delta Plan, as well as joining as a signatory on two
Ag-Urban Coalition letters. RCRC would like to once again express our appreciation for
the Delta Stewardship Council’s extension of the comment period for the Delta Plan
DEIR to February 2, 2012. —10173-1

As RCRC noted in our comments on the Fifth Staff Draft of the Delta Plan (Proposged
Project), we continue to have serious concerns with the document. As to the DEIR,
RCRC is also very concerned with the approach taken in the environmental review.
RCRC submits the following comments on select key areas of concern for yqur
consideration: il

Delta Plan. Like the Proposed Project, the DEIR lacks adequate specificity. As RCRC
has commented previously, the Proposed Project does not contain an actual “plan”|to
meet the coequal goals of providing a more reliable water supply for California ahdgi73.2
protecting, restoring, and enhancing the Delta ecosystem. The 12 proposed regulatiohs
and 61 proposed recommendations contained in the Proposed Project are not linked
together in a cohesive manner, and are not an adequate substitute for a plan. Er

The Proposed Project/DEIR should include specific near-term, mid-term and long-term
actions, to be taken in an orderly progression, that advance the coequal goals. RCRC
encourages the Delta Stewardship Council to review the Ag-Urban Alternate Plan (gaoi73-3
submitted by the Ag-Urban Cealition) as the Ag-Urban Alternate Plan contains specific
actions to be taken in a sequential manner, over time, to meet the coequal goals.

As RCRC has noted in previous comments to the Delta Stewardship Council, the
Proposed Project/DEIR should include coordination among agencies and the

LO173-4
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Response to comment LO173-1

Comment noted.

Response to comment LO173-2

This is a comment on the project, not on the EIR.

Response to comment LO173-3

Please refer to Master Response 3.

Response to comment LO173-4

This is a comment on the project, not on the EIR.



01734 Response to comment LO173-§

identification of opportunities to integrate programs as envisioned by the Delta Reform Please refer to Master RGSPOHSC 5.

Act. =

Flows. The strong bias in the Proposed Project/DEIR for flows i.e. “more natural fi:w R98ponse to comment LO173'6
regime” as the primary tool to address ecosystem management, as opposed to the

utilization of a combination of management tools to address all stressors, is of particular Please refer to Master Response 3.

concern to RCRC member counties upsiream of the Delta. The Proposed Project's
emphasis on flows disregards existing science which shows that there are multiple

stressors impacting the health of the Delta ecosystem. Response to comment LO173'7

As noted in previous comments, RCRC believes that if the Proposed Project continugs The Revised Draft PEIR analyzes the environmental impacts of the Final
to promote a more natural flow regime then the DEIR must analyze and assess the | . Draft Delta Plan. which the Council will consider for approval

impact (direct and indirect) on areas upstream of the Delta to ensure that there is ho ? :

redirection of unmitigated significant impacts to upstream beneficial uses in the . 5 . . . .
areas/counties/watersheds of origin. The DEIR does not contain such an analysis. Regardlng the EIR’s determination of the enVlronmentally superior

. . ,
The Proposed Project includes deadlines that the State Water Resources Control Board alternatlve, p lease refer to Master Resp onse 3. Regardlng the EIR’s

“should” meet in eslablishing updated flow objectives and flow criteria. As noted |in approach to the analysis of environmental impacts, please refer to Master
previous comments, the deadlines contained in the Proposed Project/DEIR are unlikely Response 2

to be met, a fact acknowledged in Appendix C, Page 4, Footnote 7 relating |to :
implementation through water right hearings, the most likely scenario.

7 Response to comment LO173-8

Coequal Goals. A fundamental flaw in the Proposed Project/DEIR is that it does not
define what it would mean 1o achieve the coequal goals. As a result the DEIR does ot ;.4 Please refer to Master Response 3
contain the quantitative analysis necessary to adequately evaluate the Proposed Project :
and the Alternative Projects, and reach any conclusions.
Proposed Project. The Proposed Project/DEIR contains a number of conflicting
provisions from one chapter to the next. It is important that the next draft of the
Proposed Project/DEIR resolve these differences.

The DEIR states that the Proposed Project is “the Environmentally Superior Alternative”, ;3.7
but it does not contain the quantitative analysis necessary to adequately analyze if, and
how, the Proposed Project will meet the co-equal goals of “providing a more reliable
water supply for California and protecting, restoring and enhancing the Delta
ecosystem”. In short, the conclusion reached in the DEIR does not appear to have a
factual basis.

Alternative Plans. In a letter dated June 13, 2011, RCRC urged the Delta Stewardship
Council to include for consideration and further analysis in the DEIR the Alternate Plan
submitted to the Delta Stewardship Council by the Ag-Urban Coalition. RCRC
subsequently expressed appreciation in our June 30, 2011 comments for the actipn
taken by the Delta Stewardship Council to include the Ag-Urban Alternative Plan in the
DEIR as one of the alternatives to be considered. RCRC is familiar with the proposed
Ag-Urban Alternative Plan, and the good-faith effort to develop a widely-support
proposal that would further the coequal goals - and was therefore disappointed to leam



(- Response to comment LO173-9

that the Alternative Plans contained in the DEIR do not reflect the actual Alternative Please refer to Master RGSPOHSC 3.
Plans submitted by interested parties for Delta Stewardship Council consideration.

Similar to the discussion above relating to the determination that the Proposed Proj; ct Response to comment LO173'10
is the Environmentally Superior Alternative, the DEIR concludes that the Alternative
Plans will not achieve the co-equal goals, but it does not contain the quantitatigg©173-2 Please refer to Master Response 1.

analysis necessary to adequately evaluate why the Alternative Plans will not meet the

coequal goals.

wee - Response to comment LO173-11
Covered Actions. RCRC in previous comments expressed appreciation that the .. .
Proposed Project contained more specificity than previous drafts as to the types |of This is a comment on the project, not on the EIR.
projects that are not covered actions, but at the same time expressed the need for still
greater clarity as this is the one area in which the Delta Stewardship Council has

regulatory authority. Unfortunately, the Proposed Project/DEIR remains deficient in this Response to comment LO173'12

regard. [t is imperative that the Proposed Project/DEIR provide the clarity needed as|to

what is/is not a “covered action”, and that the Proposed Project/DEIR be consistent with | . Regarding the effectiveness of the recommended flow regime in furthering
the:Delte Fraform Act. the achievement of the coequal goals, please refer to Master Response 5.
Clarity in the definition of “covered actions” is of particular importance to the Delta Comments concerning Delta Plan’s approach to scientific research are
counties, as is the consistency determination process. RCRC urges the Delta comments on the proj ect. not on the EIR

, .

Stewardship Council 1o work cooperatively with the Delta Counties to address their
concerns which include, among other things, the potential to usurp the local land ugse
planning process and balancing future habitat restoration with other land uses. j

Governance. The Proposed Project/DEIR governance structure still seeks to exert
Delta Stewardship Council regulatory powers beyond those conferred by statute.
RCRC believes that the intent of the Delta Reform Act is the establishment of| a
collaborative approach utilizing the authority of the cooperating agencies as thel©173-11
enforcement mechanism. RCRC again urges the Delta Stewardship Council [to
consider the means by which the Ag-Urban Alternative Delta Plan proposes to further
the coequal goals in a manner that is enforceable without being regulatory.

Science. As RCRC has noted in previous comments, the Proposed Project envisiong a
Science Program that will clearly be an extremely expensive long-term undertaking.
While RCRC strongly supports good science, RCRC has urged the DSC to recognize
that funding may well be limited - and expressed the opinion that much greater focus|is
needed.
—L0173-12
The Proposed Project/DEIR does not prioritize scientific research to address Delta

fisheries and instead it largely relies on "flows” to address ecosystem needs (see

comments above). RCRC is not aware of any scientific evidence showing that fish
abundance will be improved by controlling flows without consideration of the other
stressors. The Froposed Project/DEIR should contain a plan to prioritize critigal
scientific research.




concurrently
The Proposed Project seeks to impose certain requirements on parties to a “cove

that water suppliers develop and implement a conservation-oriented rate structure
December 31, 2020. As RCRC has stated previously, the proposed requirements

counter-productive and will not increase water supply reliability — instead it could
result in reduced water supply reliability.

Water Rights. The Proposed Project ignores existing area-of-origin water right law ahd
existing water right priorities.

The Proposed Project includes actions that the Delta Stewardship Council will consider
taking if the State Water Resources Control Board cannot meet the deadlines containgd
in the Proposed Project/DEIR (see comments above) as follows:

» consider a covered action that would increase the capacity of any water systam
to siore, divert, move, or export water from or through the Delta inconsistent with
the Delta Plan until the revised flow objectives are implemented; and,

+ recommends that the State Water Resources Control Board cease issuing water ;75,54

rights permits in the Delta and Delta watershed (or, if the absence of flow criteria
is specific o one or more of the major tributaries, then the recommendation could
be focused on the impacted areas).

As RCRC has stated previously, the attempt by the Delta Stewardship Council {to
regulate in place of, or on behalf of, existing regulatory agencies is inconsistent to the
intent of the Delta Reform Act. Additionally, as RCRC has noted in previous comments,
water supply reliability and regional self-sufficiency in the Delta and areas upstream |of
the Delta will by necessity involve the State Water Resources Control Board and the
amendment of and/or issuance of new permits. RCRC urges the Delta Stewardship
Council to delete this language from the Proposed Project/DEIR. B
Financing. The Proposed Project/DEIR recommends that the Legislature authorize the
Delta Stewardship Council to impose fees on water users and others to fund the
activities of the Delta Stewardship Council. As noted in previous comments, RCRC
opposes such fee authorization.

RCRC supports the “beneficiary pays” principle, in which funding sources and the leve
of any fees are identified based upon the benefits received. Public benefits should be
funded by the General Fund, General Obligation bonds, and federal appropriations.

~L0173-15

Response to comment LO173-13

This is a comment on the project, not on the EIR.

Response to comment LO173-14

This is a comment on the project, not on the EIR.

Response to comment LO173-15

This is a comment on the project, not on the EIR.



RCRC encourages the Delta Stewardship Council to engage potential beneficiaries

discussions to develop funding recommendations. However, fo encourage finandjal

participation the sixth draft of the Proposed Project must be significantly revised

include a plan identifying specific actions that will advance both of the coequal goals

and demonstrate the value of such actions to potential beneficiaries.

In conclusion, RCRC urges the Delta Stewardship Council to instruct slaff—lo
significantly revise the Proposed Project/DEIR to address the key issues noted above,

and to analyze the Proposed Project and Alternative Plans within the context

Hro173-15

fo

of

advancing the coequal goals - with all due consideration given to mitigating potentialg173.15

direct and indirect impacts on areas north and south of the Delta.

Flease contact me at (916) 447-4806 or kmannion@rcrcnetorg if you have Ty

questions.
Sincerely,

A 07 G o

Kathy Mannion
Legislative Advocate

cc:  Mr. Joe Grindstaff, Executive Officer

Response to comment LO173-16

This is a comment on the project, not on the EIR.
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VIA ELECTRONIC MAIL: gircomments(@deltacouncil.ca.gov

Mr. Phil Isenberg

Chair, Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacrament, California 95814

Re:  Draft Delta Plan Environmental Impact Report
Dear Chairman Isenberg and Members of the Council:

Glenn-Colusa Irrigation District (GCID) is located in the heart of the Sacramento Valle)'—
and is one of the most senior diverters of water from the Sacramento River. GCID diverts
water from the Sacramento River through a 65-mile long irrigation canal into a complex
system of nearly 500 miles of laterals irrigating approximately 141,000 acres of valuable,
productive agricultural land and delivering water to three wildlife refuges — the
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Sacramento, Delevan and Colusa National Wildlife Refuges that comprise over 20,000  f-L0174-1

acres of eritical wildlife habitat. Farmers within GCID grow such diverse craps as rice,
wheat, tomatoes, cotton, corn, walnuts, almonds and pistachios, which are shipped across
the nation and the werld. GCID also delivers water in the fall and winter to over 30,000
acres of private farmland, which is used for wintering habitat and food for migrating
waterfowl and other aquatic and terrestrial species.

GCID has reviewed the Draft Delta Plan Program Environmental Impact Report (the
“DEIR”) and our comments are outlined below. GCID also joins in and incorporates full
the comment letter submitted by the Northern California Water Association on the DEIR.

The DEIR Fails to Adequately Address the Potential Impacts from Implementing A
“More Natural Flow Regime™ in the Delta

The DEIR confirms that the draft Delta Plan’s' primary ecosystem tool involves the
implementation of a “more natural flow regime.” To that end, Section 2.2.4.1 of the

! The DEIR was prepared for the project outlined in the Sth Staff Draft of the Delta Plan, dated

LO174-2

August 2, 2011. To the extent there are any changes to the 5th StafT Draft of the Delta Plan, GCID reserves f~L0174-3

the right to provide additional comments on the Delta Plan as it is considered by the Delta Stewardship
Council. Given the deficiencies in the DEIR and the fact that the Delta Plan continues to be revised, it is
likely that a revised environmental document will need to be recirculated. Once this oceurs, GCID will
review and provide additional comments.

Post Office Box 150 B 344 Eost Laurel Siveel 0 Willows, Colifornia 95988 m Telephone: 530.934.8881 m  Fax: 530.?T.JISF

Response to comment LO174-1

Comment noted.

Response to comment LO174-2

Comment noted.

Response to comment LO174-3

Regarding the impacts of the recommended Delta flow regime, please
refer to Master Response 5. Regarding revisions to the Delta Plan, the
Recirculated Draft PEIR analyzes the environmental impacts of the Final
Draft Delta Plan, which the Council will consider for approval.



Mr. Phil [senberg
February 1, 2012
Page Two

DEIR states that the proposed project includes through ER P1, direction to the State Watef

Resources Control Board (SWRCB) to complete “flow objectives and flow criteria by
2014 and 2018 [for the Delta and high-priority tributaries in the Delta watershed],
respectively .. .." (DEIR, p. 2A-39.) The DEIR assumes that the SWRCB “will meet thd
recommended deadlines” and that proposed policy ER P1 “could encourage a more
natural flow regime in the Delta. (DEIR, p. 2A-39.)

Implementing a “more natural flow regime” will likely have significant impacts on the
water availability for a myriad of beneficial uses in the Sacramento Valley. Available
information demonstrates that implementing such a flow regime, geared towards
improving fisheries in the Delta, could have very significant impacts on the Sacramento
Valley's fisheries, including its populations of Chinook salmon and steelhead. In fact, an
April 2011 report” reveals that implementing the type of natural flow regime
recommended by the Delta Plan could undermine 20 years of work to improve conditions
for salmon in the Sacramento Valley. Available information also shows that
implementing a “more natural flow regime” will significantly impair existing beneficial
uses for water upstream of the Delta. These reduced diversions in turn would have
significant adverse impacts on birds using the Pacific Flyway; terrestrial species that use
the Sacramento Valley’s farmlands as habitat; Sacramento Valley's wildlife refuges;

No comments
-n/a-

hydroelectric generation associated with the Sacramento Valley’s reservoirs (which would-to174-3

likely result in increased greenhouse gas emissions); recreation, including the major
reservoirs in the region; and groundwater resources as a result of additional pumping to
make up for lost surface water supplies.”

Regarding impacts on upstream fisheries, during the SWRCE’s 2010 Delta flow criteria
proceeding, the Sacramento Valley Water User (SVWU) group presented testimony
concerning hydrological madeling of some of the flow criteria proposals for consideration|
by the SWRCB. The hydrological testimony concerned, among other proposals. flow
regimes proposed by members of UC Davis’s Center for Watershed Sciences to provide
enhanced ecosystem services in the Delta watershed, including significantly increased
Sacramento River flows to benefit salmon and significantly increased Delta outflows to
benefit delta smelt (exhibit SVWU-60).° The VWU hydrological testimony
demonstrates that such a flow regime would:

# The Delta Plan and DEIR rely upon the success of the policies and rec dations to achieve the

coequal goals. The Draft Plan and DEIR cannot assume that the recommendations will be carried out, whild
failing to discuss the impacts of carrying out those recommendations.

3 Vogel, Insights into the Problems, Progress, and Potential Solutions for Sacramento River Basin
Native Anadromous Fish Restoration, April 2011,

1 See comment letter on DEIR submitted by Northern California Water Association

] All of the testimony and exhibits presented to the SWRCB by the VWU group, including the
referenced UC Davis report, are available on the SWRCB’s Web site at

hitp:/fwww. waterboards.ca. gov/waterrights/water_issues/programs/bay_delta/deltaflow/svwu.shiml and
have been available there since 2010




Mr. Phil Isenberg
February 1, 2012

Page Three
° Significantly reduce storage in Shasta, Oroville and Folsom Reservoirs.
with storage levels being drawn below levels specified for water
temperature control in the National Marine Fisheries Service’s last Central
Valley salmon biological opinion, and even to dead pool in many years:
and
L] Significantly increase streamflows in the March-May period and

significantly decrease streamflows during the rest of the year, resulting in

probable violations of water temperature standards set to protect listed fish|_ o745

species.

In addition to the significant adverse environmental impacts to upstream fisheries, the
DEIR’s discussion of upstream water supply impacts is inadequate. While the DEIR
posilts that the proposed project would resull in less-than-significant water-supply impacts
because water users would augment their water supplies by implementing more local and
regional water projects (DEIR, p. 3-85.), the DEIR fails to discuss where new local and
regional supplies would come from for those that currently depend on “Delta water™ as thd
sole available source of water. In the Sacramento Valley, for example, local and regional
waler projects generally rely on the use of water sources that are tributary to the Delta.
Any expansion of existing local and regional water projects in the Sacramento Valley
generally would increase the use of water from the Delta’s tributaries. The DEIR simply
fails to acknowledge these realities and account for differences in the water supplies
available to the Sacramento Valley and those available to export areas. It would be
impossible for the Sacramento Valley to significantly compensate for water-supply
impacts caused by the implementation of a “more natural flow regime” when the availabld
water sources essentially are all tributary to the Delta. The DEIR’s discussion of the
proposed project’s water-supply impacts, therefore, fails to comply with CEQA.

The DEIR’s Discussion of Water Resources in the Sacramento River Valley is Ina@uat;

The inadequacics in the DEIR's discussion of upstream impacts likely result from the
inadequate and erroneous discussion of the current environmental baseline setting in the
Sacramento Valley. For example, the DEIR’s discussion of environmental water use in
the Sacramento River is woefully inadequate. The entire discussion is limited to less than
twelve lines of text, with no mention of the substantial work undertaken to improve fish
habitat far upstream on the Sacramento River, and no mention of the existing minimum
instream flow criteria in several areas of the River.” Without a complete and thorough
discussion of the Sacramento River watershed, its habitat and existing flow patterns and
regime, it is not possible for the public to understand what types of environmental impacts

¢ The hern California Water A iation submitted a description of the existing streamflow
requirements for the Sacramento Valley's major rivers under a September 30, 2011 letter to the Council.”
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might result from implementation of the Delta Plan, particularly as it relates to the Plan’s
preference for a more natural flow regime.

In addition, Table 3-1 appears to contain errors or require some explanation. Table 3-1,
for example, suggests that in 2001, there were 8,843,000 acre-feet of surface water
supplies available in the Sacramento River watershed. In 2002, that number drops,
according to the Table, to 4,799,800 acre-feet. How is it that the entire surface water
supply for the Sacramento River watershed was reduced by nearly half from 2001 to
2002? In 2001, the breakdown of surface water supplies does not appear to add up to the || g574.5
total surface water supplies for that year.” The breakdown in deliveries for 2002, on the
other hand, exceeds the total amount of surface water supplies available. If these figures
are indeed wrong, then the DEIR has failed to provide the reader with an understanding of
the current environmental setting, and prevents an understanding of the environmental and
waler supply impacts of the Plan. It is also unclear whether these apparent errors are a
symptom of problems throughout the DEIR, or il they are isolated.

The DEIR must be revised to provide an adequate discussion of water use in the
Sacramento Valley and to correct or explain the information on Sacramento Valley water
supplies. The DEIR must also be revised to identify the potential upstream impacts
resulting from the implementation of the Delta Plan’s preference for Delta fisheries and [-10174-6
call for a more natural flow regime that is Delta centric. Once these revisions are made
and the DEIR is recirculated, GCID will provide more detailed comments. If you have
any questions, or need additional information, please do not hesitate to contact me.

Sincerely,
Thaddeus L. Betiner
General Manager

The Table shows a total, for 2001, of 8,843,000 acre-feet of surface water supply, with 8,500 acre-
feet of local deliveries, 2,497 300 acre-feet of CVP deliveries, 239,500 acre-feet of “other federal
deliveries,” and 19,600 acre-feet of SWP deliveries.

Response to comment LO174-5

The information presented in Table 3-1 is as estimated (not measured) by
the Department of Water Resources in the 2009 California Water Plan
Update, as explained in the notes to the table. The DWR 2009 California
Water Plan Update included the following values for “Local Deliveries” in
the Sacramento River watershed:

Subbasin 2001 2002
Shasta-Pit 203.2 271.7
Upper NW Valley 7.4 8.3
Lower NW Valley 43 5.1

NE Valley 138.2 143.8
Southwest 13.9 19.5
Colusa Basin 26.7 7.3
Butte-Sutter-Yuba 1,567.7 1,564.2
Southeast 1,006.3 875.7
Central Basin West 311.0 220.6
Delta 5065.5 1228.2
Central Basin 498.8 455.4
TOTAL 8,843.0 4,799.8

The total for 2001 is within 0.04% of the sum of the individual values. The
total for 2002 is within 0.002% of the sum of the individual values. The
differences are due to rounding errors.

Response to comment LO174-6

Please refer to the responses to the previous comments.
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Via Email and Overnight Mail

Ms. Terry Macaulay

Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

Re:  Public Comments on the Draft Delta Plan Program Environmental Impact
Report, November 2011 [SCH #2010122028]

Dear Ms. Macaulay:

On behalf of Westlands Water District (“Westlands” or “District™), we appreciate
the opportunity to provide the following comments on the Draft Delta Plan Program
Environmental Impact Report (“Draft EIR™) released by the Delta Stewardship Council
(“Council™) for the Fifth Staff Draft Delta Plan (“Draft Plan™).

Westlands’ mission is to provide a timely, reliable and affordable water supply to
its landowners and water users, and to provide drainage service to those lands that need
it. Westlands has a limited surface water supply, and as such, water conservation
techniques are practiced every day by west side farmers. Since 1991, the Bureau of
Reclamation has dramatically reduced the amount of water it delivers to Westlands, to the
point where today, the District can expect to receive only about 50 percent of its
contractual water supply in an average water year. But even with a full CVP entitlement,
Westlands farmers would not have all of the water needed 1o produce crops on all of the
available land. As a result, the farmers on the west side have become experts at
maximizing irrigation efficiency and employ the latest irrigation technologies to make
each drop count. More than 90 percent of the water delivered to Westlands® farms is
used directly by crops. Westlands’ farmers have one of the highest seasonal application
efficiency ratings in the nation, with a 20-year average of 83 percent. Water meters are
required at each District delivery and on private wells participating in any of the
District’s conjunctive use programs. Accurate metering allows Westlands and its farmers
to carefully manage and account for all water delivered. Average water use by

—L0175-1
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Comment noted.
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agriculture in California is approximately 3.08 acre-feet per acre, while average water use
in Westlands during the past 10 years has been approximately 2.26 acre-feet per acre. In
short, as a result of reduced water allocations in recent years, Westlands farmers already
have become experts at doing more with less.

Having reviewed the Draft Plan and the Draft EIR that purports to analyze its
environmental impacts, Westlands is concerned that the documents do not reflect a
balanced approach to achieving the coequal goals of “providing a more reliable water
supply for California and protecting, restoring, and enhancing the Delta ecosystem.”
(Wat. Code, § 85054.) The Council’s approach to formulating and analyzing the
proposed Delta Plan distorts these coequal goals into one — ecosystem protection,
restoration and enhancement — by implicitly defining water supply reliability to mean,
“expect even less water and your supply will be reliable.” The Council has chosen one
goal and subordinated the other. This is not the intent of the Delta Reform Act of 2009
(“Delta Reform Act”™). (Wat. Code, §§ 85001, 85004; see also Pub. Resources Code, §§
29072; Wat. Code, § 85054.)

Westlands also is concerned that the Draft EIR’s evaluation of the proposed Delta
Plan is little more than a pro forma exercise that skirts important environmental issues
and advocates for, rather than assesses the impacts of, the proposed Plan. The Draft EIR
raises significant concerns of its improper use as an advocacy document to build
momentum for policies that fail to reflect the coequal goals. The California
Environmental Quality Act (“CEQA™) requires objective analysis, not advocacy. (Pub.
Resources Code, § 21000 et seq.; Planning & Conservation League v. Department of
Water Resources (2000) 83 Cal. App.4th 892, 918.)

Further, the document seeks to convey credibility through sheer volume, while it
lacks some of the most basic information that CEQA requires. Contrary to CEQA’s
policies, the Draft EIR emphasizes repetitious background material and fails to focus on
the analyses that would be useful to the decision-makers and the public. (CEQA
Guidelines, §§ 15002, 15006; Pub. Resources Code, § 21061.) The 2000+ page
document is perhaps encyclopedic, but not at all analytic. As a statute designed to ensure
that information on environmental impacts is effectively communicated to decision-
makers and the public, CEQA cautions against elevating form over substance in
environmental documents and recommends that “[t]he text of draft EIRs should normally
be less than 150 pages and for proposals of unusual scope or complexity should normally
be less than 300 pages.” (CEQA Guidelines, § 15141; see also id, §§ 15003, 15006,
subds. (o) & (s); 15143, 15151; Pub. Resources Code, § 21061.) CEQA’s page limits are
simply a guideline, and it may be appropriate in some cases to circulate thousands of
pages of environmental review. In the present situation, however, while the Council’s
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This is a comment on the project, not on the EIR.

Response to comment LO175-3

Please refer to Master Response 2.

Response to comment LO175-4

Please refer to Master Response 2.
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task undoubtedly is complex and the need for analysis is substantial, the Draft EIR offers
little, if any, substantive analysis. CEQA demands an objective evaluation of the
environmental impact of implementing the Delta Plan’s proposed regulatory policies.
(Planning & Conservation League, supra, 83 Cal. App.4th at p. 918.)

The Council cannot lawfully implement the proposed Delta Plan without first
complying with its duties under CEQA. To comply with CEQA, the Council must do
more than generate paper; it must provide an adequate, complete, and good-faith effort at
full disclosure of the direct, reasonably foreseeable indireet, and cumulative impacts of
the Delta Plan’s proposed policies. (CEQA Guidelines, § 15003, subds. (g) and (i);
Bozung v. LAFCO (1975) 13 Cal.3d 263; Kings County Farm Bureau v. City of Hanford
(1990) 221 Cal.App.3d 692 (“Kings County™).) The Delta Plan Draft EIR fails to serve
its fundamental purpose as an informational document.

Westlands provides the following detailed comments for the Council’s
consideration.

L Directory Legislative Deadlines Do Not Excuse the Council’s CEQA Duties.

All can agree that the Council is charged with an extremely ambitious task — to
develop a comprehensive Delta Plan and evaluate its environmental consequences
pursuant to CEQA within a very short timeframe. (Wat. Code, §§ 85059, 85300-85309.)
The Legislature afforded the Council no statutory exemption from CEQA (Wat. Code, §
85032, subd. (f)), however, and shortness of time does not lower the basic standards of
CEQA compliance. Directory legislative deadlines do not excuse the Council’s CEQA
duties. (Eller Media Co. v. Community Redevelopment Agency (2003) 108 Cal. App.4th
25; Schellinger Brothers v. City of Sebastopol (2010) 179 Cal.App.4th 1245.) Asit
endeavors to expeditiously complete its statutory directives, the Council cannot sweep
aside its obligation to prepare an informative and legally adequate EIR. As the courts
have repeatedly emphasized:

CEQA compels process. It is a meticulous process designed to ensure that
the environment is protected. Because the EIR is the heart and soul of
CEQA, we must assure that [the lead agency’s] EIR facilitate[s] the
environmental review process as envisioned by CEQA. We are not at
liberty to review the economics or politics of water policy. Our task is
extraordinarily limited and our focus is narrow. Did the EIR adequately
describe the existing conditions and offer a plausible vision of the
foreseeable future?

—~L0175-4
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(Planning & Conservation League, supra, 83 Cal.App.4th at p, 911.)

In this case, the Draft EIR glosses over important environmental issues and fails
to satisfy its basic purpose — to “adequately deseribe the existing conditions and offer a
plausible vision of the foreseeable future.” (/hid.) This failure stems, in large part, from
premature preparation of the environmental document.

Preparation of an EIR is an empty exercise if it occurs at such point that it cannot
serve practically as an important contribution to the decision-making process. (CEQA
Guidelines, § 15004; Save Tara v. City of West Hollywood (2008) 45 Cal 4th 116
[preparation of an EIR is premature unless the proposed project is sufficiently well
defined to provide “meaningful information for environmental assessment™]; Laurel
Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376,
396 (“Laurel Heights™) [premature environmental analysis may be meaningless and
financially wasteful]: Conecerned McCloud Citizens v. MeCloud Community Services
Disr. (2007) 147 Cal. App.4th 181 [premature preparation of an EIR is wholly speculative
and essentially meaningless).) The environmental document must be undertaken
objectively and in good faith, not as an exercise in form over substance. (County of
Amador v. El Dorado County Water Agency (1999) 76 Cal. App.4th 931, 954.) “The EIR
must contain facts and analysis, not just the bare conclusions of the agency.” (Santiago
Water Dist. v. County of Orange (1981) 118 Cal. App. 3d 818, 831.) Under CEQA, the
Council owes the public a full and accurate accounting of the project’s elements, its
environmental impacts, mitigation measures, and potential alternatives, for review on a
timeline that makes such disclosure meaningful.

The Delta Plan Draft EIR fails to meet these basic standards. Rather, throughout
the document, the Draft EIR contains extensive and repetitious background discussions,
with very little meaningful information pertaining to the details of the Plan, its
environmental impacts, and the mitigation measures and/or altematives that may avoid or
lessen those impacts. The Draft EIR states, in a footnote, that it “assumes that the Delta
Plan will be successful and will lead to other agencies taking physical actions.” (Draft
EIR, p. ES-2, fn. 3.) This assumption misdirects the focus of the EIR away from the
required analysis of impacts of the Delta Plan’s proposed regulatory policies, and is
unsupported by the record showing that all previous attempts to manage the Delta
actually have served to systematically aggravate, rather than improve, environmental
conditions. (See Draft EIR, pp. 1-9—1-13.) The Draft EIR further assumes that the
Delta Plan will result in long-term environmental benefits, which also is speculative and
unsupported by any evidence in the record. On page ES-8, the Draft EIR states:

—L0175-5
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An issue 1o be resolved by the Council, therefore, is what level of short-
term environmental adverse impact is acceptable in exchange for reducing
warsening long-ferm adverse environmental impacts to water reliability,
water quality, flood risk, and ecosystem health.

(Draft EIR, p. ES-8 [italics in original].)

The true extent and likelihood of the proposed Delta Plan’s assumed benefits are
highly uncertain. The Draft EIR thus artificially and impermissibly limits the scope of its
evaluation of the proposed action, and fails to properly analyze the full nature and extent
of the proposed project’s short-term and long-term significant adverse impacts. In every
impact category, the Draft EIR is devoid of analysis and provides only broad
generalizations, unsubstantiated assumptions regarding project benefits, and blanket
overstatements of many potential impacts as “significant and unavoidable” (i.c.,
significant impacts that cannot be reduced to a “less-than-significant” level through
mitigation). (See, e.g., Draft EIR, pp. 3-77 — 3-101; 4-40 — 4-98; 5-36 — 5-80; 6-43 — 6-
72, 7-19 - 7-69; 8-17 ~- 8-59; 9-14 — 9-48; 10-21-10-62; 11-36 - 11-91; 12-13 — 12-25;
13-7-13-19; 14-17 - 14-50; 15-11 - 15-40; 16-16 — 16-33; 17-30 — 17-43; 18-31 - 18-
55; 1920 — 19-62; 20-7 - 20-19; 21-9 - 21-41.) Simply overstating environmental
effects is not a substitute for proper analysis and mitigation of those impacts." The

Ly Under CEQA, an agency may not “approve or carry out a project” that identifies
“one or more significant environmental effects,” without making specific writien findings
that: (1) “changes or alterations™ (i.¢., avoidance or minimization through alternatives
and/or mitigation measures) “have been required in, or incorporated into, the project,”
which “avoid or substantially lessen” any significant environmental effects identified in
the EIR; or (2) that “[s]pecific economic, legal, social, technological, or other
considerations” make mitigation measures or project alternatives to lessen a significant
environmental impact “infeasible.” (CEQA Guidelines, § 15091, subd. (a).) The
agencies’ findings regarding significant environmental impacts and feasible alternatives
and mitigation must be “supporied by substantial evidence in the record.” (CEQA
Guidelines, § 15091, subd. (b).) In approving a project that will “result in the occurrence
of significant effects” that are not “avoided or substantially lessened,” the agency must
“state in writing the specific reasons to support its action based on the final EIR and/or
other information in the record” - that is, make a “statement of overriding
considerations,” and support that statement “by substantial evidence in the record.”
(CEQA Guidelines, § 15093, subd. (b).) It thus follows that, to make the findings
required under CEQA regarding a project’s potential significant effects and the feasibility
or infeasibility of mitigation measures and alternatives, or to adopt a statement of

—L0175-6
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Council’s approach violates the fundamental informational purposes of CEQA. (Pub.
Resources Code, § 21061; CEQA Guidelines, § 15002, subd. (a); see Planning &
Conservation League, supra, 83 Cal. App. 4th at p. 920 [fundamental purpose of CEQA
is to inform the public and responsible officials of the environmental consequences of
their decisions before they are made].)

Furthermore, the Delta Reform Act sought a detailed roadmap for water
management that depends on dozens of plans and studies needed from other agencies.”

overriding considerations, the agency’s EIR first must properly identify, evaluate, assess,
and analyze the project’s potential environmental impacts.

i The Delta Plan describes more than 25 major planning efforts — cither underway
or anticipated — as needed to inform its various components. The list of plans that either
are to inform or be incorporated into the Delta Plan includes, but is not limited to, the
following:

Delta Plans required by 2009 legislation

= Delta Plan

* Strategic and Implementation Plan, Sacramento-San Joaquin Delta Conservancy
* Delta Protection Commission’s Delta Economic Sustainability Plan

Delta Science Program
* A Plan for a Delta Science Program
* Recommendations for Delta stressor reductions

California Department of Water Resources

Central Valley Flood Protection Plan

Multiple FloodSAFE Initiatives

California’s Groundwater Resources (Bulletin 118)

California Water Plan

Surface Water Storage Investigations

= California Statewide Groundwater Elevation Monitoring Program

= Framework for DWR Investments in Delta Integrated Flood Management

California Department of Fish and Game
* Ecosystem Restoration Program’s Conservation Strategy

—L0175-6
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Please refer to Master Response 2. Many of the reference documents listed
in this comment were used by the Delta Stewardship Council in the
development of the draft Delta Plan and during preparation of the Draft
Program EIR and RDEIR. The references for the EIR are listed at the end
of each section of Volumes 1, 2 and 3. The references for the Delta Plan
also are listed at the end of each section.
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Without these plans and studies on issues such as how to improve the delivery of water
around the Delta, flood protection, and the regional economy, the Council lacks the
technical information needed to make basic planning decisions.” In particular, the lack of
information makes it impossible to formulate effective and enforceable mitigation
measures as well as to identify and compare alternatives, as CEQA requires. (CEQA

State Water Resources Control Board and Central Valley Water Quality Control
Board

= Delta Flow Standards

= Regional Water Quality Control Board Basin Plan

* Central Valley Drinking Water Policy Plan

* Central Valley Pesticide TMDL and Basin Plan Amendments

US Army Corps of Engincers

* Delta Islands Levees Feasibility Study

* Long Term Management Strategy for Dredging and Dredge Material Placement,
= Periodic Levee Inspection System

* Levee Safety Portfolio risk Management System

= USACE Expected Annual Damages tool

State-Federal Plans

* Bay-Delta Conservation Plan

= System Reoperation Task Force

= Sacramento-San Joaquin Delta Multi-Hazard Coordination Taskforce Report
= Sacramento-San Joaquin Delta Flood Catastrophic Incident Plan

* Regional Mass Evacuation Plan

* Interoperable Communications Plan

Regional Plans

* Urban Water Management Plan(s) including Water Reliability Element

» Agricultural Water Management Plan including Water Reliability Element
= Integrated Regional Water Management Plans

* Groundwater management plans (regional and local)

= North Bay Aqueduct Alternate Intake Project EIR

iy The Draft EIR recognizes that attempts to manage the Delta in the absence of
sufficient technical information have led to degraded, rather than improved, ecosystem
conditions. (Draft EIR, p. 1-9.)

—L0175-7
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Guidelines, §§ 15126.4, 15126.6.)' As a result, the Delta Plan and Draft EIR make
sweeping, unsupported policy statements that are contrary to achievement of the coequal
goals, and which the documents themselves show to be rushed and premature.

1L The Information Used to Prepare the EIR Is Legally Inadequate.

Under CEQA, the lead agency’s conclusions must be supported by substantial
evidence - facts, reasonable assumptions predicated upon facts, and expert opinion
supported by facts. (CEQA Guidelines, § 15384, subd. (b).) With regard to every
resource area allegedly studied in the Draft EIR, the “cut and paste™ discussions of
project impacts, mitigation measures, and conclusions fail to meet this standard and
violate CEQA because they consist of mere speculation and unsupported assumptions.
(See, e.g., Draft EIR, pp. 3-77 — 3-101; 4-40 — 4-98; 5-36 — 5-80; 6-43 — 6-72; 7-19 = 7-
69; 8-17—8-59; 9-14 — 9-48; 10-21-10-62; 11-36 = 11-91; 12-13 = 12-25; 13-7 = 13-19;
14-17 - 14-50; 15-11 ~ 15-40; 16-16 — 16-33; 17-30 - 17-43; 18-31 — 18-55; 19-20 — 19-
62; 20-7 - 20-19; 21-9 - 21-41.) Speculative possibilities do not constitute substantial
evidence, and unsubstantiated narrative or even expert opinion saying nothing more than
“it is reasonable to assume” that something “potentially may occur” is not analysis
supported by evidence. (Apartment Association of Greater Los Angeles v. City of Los
Angeles (2001) 90 Cal App.4th 1162, 1173-1176.)

Moreover, the Legislature imposed upon the Council a higher burden — to use the
best available scientific information. (Wat. Code, § 85308, subd. (2).)° Yet, the Delta

M Under CEQA, EIR preparation and public review “should be coordinated in a
timely fashion with the existing planning, review, and project approval processes being
used by each public agency. These procedures, to the maximum extent feasible, are to
run concurrently, not consecutively.” (CEQA Guidelines, § 15004, subd. (c).)

%) A recent review by the National Research Council of the biological opinions that
govern operations of the Central Valley Project and the State Water Project pointed out
that scientific support for water management in the Delta is weak, poorly organized, and
lacking integration. (National Research Council, 2010, A Scientific Assessment of
Alternatives for Reducing Water Management Effects on Threatened and Endangered
Fishes in California’s Bay Delta (“National Research Council, 2010™).) The Little
Hoover Commission {2005, 2010) offered similar observations, as has the Delta Vision
Blue Ribbon Task Force (2008). The Council has continued the legacy of water planning
in a scientific vacuum by formulating a Delta Plan and circulating a Draft EIR without
the benefit of fundamentally necessary technical information. Making “regulatory™
decisions in a “comprehensive” long-term water management plan on a minimal
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This is a comment on the project, not on the EIR. The EIR discusses
multiple stressors in the Delta ecosystem, such as in Section 4, Biological
Resources. For example, Subsection 4.3.2.1, Factors Affecting the Delta
Ecosystem, covers physical habitat loss, connectivity and interface loss,
harmful invasive species, altered flow regimes, altered geometry, altered
sediment supply, entrainment, contaminants, nitrogen loading, other water
quality issues, and climate change in the Delta and Suisun Marsh.
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Plan and Draft EIR do not reflect best available science showing, for example, that there
are many factors or stressors that affect the quality and sustainability of the Delta
ecosystem. Instead, the documents focus nearly exclusively on increasing flows by
reducing exports — an approach that has been shown to lack effectiveness in addition to
lacking sufficient evidentiary basis. (National Research Council, 2010; National
Research Council, 2011, 4 Review of the Use of Science and Adaptive Management in
California’s Draft Bay Delta Conservation Plan (“National Research Council, 20117);
Maunder and Deriso, 2011, 4 Srate—space Mulristage Life Cyele Model 1o Evaluare
Population Impacts in the Presence of Density Dependence. Hllustrated with Application
te Delta Smelt (Hyposmesus transpacificus) (“Maunder and Deriso, 20117); MacNally et
al., 2010, Analysis of Pelagic Species Decline in the Upper San Francisco Estuary Using
Multivariate Autoregressive Modeling (MAR) (“MacNally et al. 2010™); Thomson et al.,
2010, Bayesian Change Point Analysis of Abundance Trends for Pelagic Fishes in the
Upper San Francisco Estuary (“Thomson et al. 2010%).) Indeed, the Delta Plan advances
a flow-centric approach that ignores the other stressors in the system, even though
experts, including the Delta Independent Science Board (“ISB”), recommend a more
comprehensive strategy. (Delta ISB, January 26, 2011, Addressing Multiple Stressors
and Multiple Goals in the Delta Plan ("Delta ISB, 20117).)

The Delta [SB’s 2011 report addressing multiple stressors in the Delta ecosystem
such as invasive species, predation, water quality, development, and in-Delta diversions,
concludes that there is currently no objective method for ranking the stressors and no
evidence that reducing just one or even several stressors will solve a particular problem.
(Delta ISB, 2011, pp. 1-2.)* The Delta Plan and Draft EIR do not reflect the Delta ISB’s
recommendations or other studies by academic experts showing that the Council’s flow-
centric approach is not effective or supported. (See, e.g., Glibert, University of
Maryland, 2010, Long-term Changes in Nutrient Loading and Stoichiomeiry and their
Relationships with Changes in the Food Web and Dominant Pelagic Fish Species in the

timeframe — in the face of what the Draft EIR discloses are allegedly “significant and
unavoidable” environmental effects to a wide array of resources — is nothing more than a
perfunctory nod in the direction of CEQA.

Y The report breaks down the long list of stressors into four categories: global
drivers (climate change, earthquakes, population growth, state economy); legacy stressors
{mostly human-caused - upstream dams, development, invasive species, selenium);
current causes (upstream diversions, pumping in the Delta, farm water runoff, wastewater
treatment plants, cities and industry); and anticipated stressors (landscape changes, urban
expansion, land-use decisions). (Delta ISB, 2011, Attachment 1, p. 6.)

—L0175-9
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San Francisco Estuary, California (“Glibert 20107).) As a result of the documents’
misplaced focus, they fail to address the major issues in the Delta in both the short-term
and long-term.

The Draft EIR also presents basic information upon which the Delta Plan and its
environmental document are based in an inappropriately simplistic and often inaccurate
manner, In Chapter 3 of the Draft EIR, for example, in describing the existing setting
and potential impacts to water resources — what should be one of the most crucial
discussions in the entire document — each figure incorrectly shows Westlands to be
located entirely in the Tulare Lake basin and characterizes the District to be an “arca
outside the Delta watershed that uses Delta water.” (See, e.g., Draft EIR, pp. 3-2, 3-7 -
3-8, 3-28, 3-35 — 3-38; Delta Plan, p. 14.) In reality, however, a substantial portion of
Westlands Water District is located in the San Joaquin River watershed, not the Tulare
Basin. Westlands receives a substantial portion of its water from the San Joaquin River
and Old River in the San Joaquin watershed. This water is not “exported” to Westlands;
rather, this water is delivered from sources in the San Joaquin watershed to land located
within it. Furthermore, the entire Central Valley drains to the Delta, and the Delta
watershed thus includes not only the San Joaguin River watershed but also the Tulare
Basin. The Delta Plan’s proposed regulatory policies and Draft EIR’s discussions of
existing conditions and project impacts ignore these facts not only as they affect
Westlands, but in connection with other water users as well. The Council thus has
disregarded important aspects of existing hydrology and water rights that the Legislature
intended as fundamental considerations in preparation of the Delta Plan. (Wat. Code, §§
85004, 85301.) The Draft EIR violates CEQA because it is predicated on fundamentally
inaccurate information.

1II.  The Draft EIR’s Project Description Is Legally Inadequate.

A project description must be accurate and complete in order to determine the
proper scope of environmental review:

Only through an accurate view of the project may affected outsiders and
public decision-makers balance the proposal’s benefit against its
environmental cost, consider mitigation measures, assess the advantage of
terminating the proposal (i.e., the “No Project” alternative) and weigh
other alternatives in the balance. An accurate, stable and finite project
description is the sine qua non of an informative and legally sufficient
EIR.

(County of Invo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 192-193.)

(—L0175-9
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As described in Section 1 of the Draft Program EIR and Section 3 of the
RDEIR, the study area includes "areas outside of the Delta that use Delta
water," such as the service area of the SWP and CVP that divert Delta
water from intakes in the Delta. The hydrologic areas presented in Section
3 of the Draft Program EIR are based on the hydrologic basins used by the
Department of Water Resources in 2009 Water Plan Update. The text
referred to in this comment, on page 3-1 of the Draft Program EIR, has
been amended by the addition of the following sentence: “The Tulare
Lake area is defined as the "Tulare Lake Hydrologic Region" in the
California Water Plan Update 2009 (DWR 2009a). This hydrologic area is
described as "essentially a closed basin because surface water drains north
into the San Joaquin River only in years of extreme rainfall" (DWR
2009a).

Response to comment LO175-11

Please refer to Master Responses 1 and 2. The project analyzed in the EIR
consists of the entire draft Delta Plan, not just the policies and
recommendations. The Final Draft Delta Plan policies and
recommendations are reproduced, for convenience, in Appendix C of the
RDEIR. To the extent known, projects that may be encouraged by the
Delta Plan are named in the EIR. In addition, types of projects that may be
encouraged by the Delta Plan are identified. The potential environmental
effects of these projects, which would be indirect effects of the Delta Plan,
are disclosed in the EIR.
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The adequacy of an EIR’s project description is closely linked to the adequacy of
the EIR’s analysis of the project’s environmental effects, (/bid ; San Joaguin
Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App.3d 713, 722-
723.) Indeed, the project description sets forth the analytical foundation for the entire
EIR; as such, an accurate, well-conceived, stable and finite project description is
essential. (County of Inyo, supra, 71 Cal.App.3d at pp. 192-193.) In this case, the lack of
meaningful information regarding the proposed project makes it impossible for the Draft
EIR to serve its fundamental purpose as an informational document. The Draft EIR’s
100+ page project description provides no information regarding the twelve “regulatory™
policies of the Delta Plan, and instead oscillates between whether the Delta Plan actually
will result in specific projects or not. (Draft EIR, pp. 2A-1 - 2A-107.) For example,
page 1-4 of the Draft provides:

The Council does not propose or contemplate constructing, owning, or
operating any facilities used for water supplies, ecosystem restoration,
water quality protection, flood management, or protection and
enhancement of values of the California Delta as an evolving place to
implement the Delta Plan recommendations or regulatory policies.

(Draft EIR, p. 1-4.)

A few pages later, the Draft EIR contemplates there could be specific projects
when it states:

[A]doption of the Delta Plan by the Council could influence the nature,
time, or other aspects of decisions and actions by other agencies
(particularly when those actions are “covered actions” under the Delta
Reform Act). Those decisions and actions, as potentially influenced by
the Delta Plan, could cause physical changes in the environment.

(Draft EIR, p. 1-13))

In the next chapter, the Draft EIR takes another approach and identifies specific
projects that are part of the proposed project. On page 2A-3, the Draft EIR identifies
specific projects that are part of the proposal, which it stated previously were not part of
the proposed project:

The number and location of all potential projects that will be implemented
is not known at this time. Four possible projects, however, are known to

—L0175-11

No comments
-n/a-
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some degree and are named in the Proposed Project: North of Delta
Offstream Storage Investigation, Los Vaqueros Reservoir Project — Phase
2, the Upper San Joaquin River Basin Storage Investigation Plan, and the
next update of the Department of Water Resources (DWR) Bulletin 118
California's Groundwater (DWR 2003).

(Draft EIR, p. 2A.5.)

These inconsistent statements demonstrate the significant analytical wobble that
exists throughout the entirety of the Draft EIR. as to whether future individual projects are
caused and therefore part of the Delta Plan, or whether they would be planned even
without the Plan, and finally, whether current proposed projects are actually part of the
proposed project. More important, these statements are merely a distraction from what
the Delta Plan actually proposes — 12 “mandatory” or “regulatory” policies (which the
Drafi EIRs project description fails even 1o identify) — the implementation of which will
result in reasonably foreseeable indirect and cumulative significant adverse
environmental effects. The Draft EIR’s project description violates CEQA because it
fails to identify these 12 regulatory policies as the basic elements of the proposed action.
(CEQA Guidelines, § 15124; County of Inyo, supra, 71 Cal.App.3d at pp. 192-193.)
Contrary to CEQA, the Draft EIR’s description of the basic elements of the proposed
action — the “Policies and Recommendations of the Proposed Project” - is buried in an
appendix. (See, e.g., Draft EIR, p. 2A-6 [“[t]he policies and recommendations included
in the Proposed Project are presented in Appendix CJ; see CEQA Guidelines, § 15124.)
“The decision makers and general public should not be forced to sift through obscure
minutiae or appendices in order to ferret out” the true nature of the proposed project.
(San Joaguin Raptor Rescue Center v. County of Merced (2007) 149 Cal. App.4th 645,
659; see also Planning & Conservation League, supra, 83 Cal. App.4th at p. 911.)
Moreover, as further discussed below in Section V. the Draft EIR's “analysis” bears little,
if any, relationship to the potential impacts of these proposed policies. The Draft EIR
therefore is fundamentally defective as an informational decument.

IV.  The Council’s Interpretation of Project Objectives Conflicts with the Delta
Reform Act and Unduly Constrains the Range of Potentially Feasible
Alternatives.

Under CEQA, the Draft EIR “must include a clear statement of ‘the objectives
sought by the proposed project,” which will help the lead agency ‘develop a reasonable
range of alternatives to evaluate in the EIR and will aid the decision makers in preparing
findings or a statement of overriding considerations, if necessary.” (San Joagquin Raptor
Rescue Center, supra, 149 Cal. App.4th at pp, 654-655, quoting CEQA Guidelines, §

—L0175-11
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Response to comment LO175-12

This is a comment on the project, not on the EIR.
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15124, subd. (b).) The project objectives are crucial to proper consideration and analysis
of the proposed action, especially in relation to the formulation and evaluation of project
alternatives.

The Delta Plan Draft EIR states that the project’s objectives are to achicve the
coequal goals “and the eight ‘inherent’ objectives, in a manner that: (1) furthers the
statewide policy to reduce reliance on the Delta in meeting the State’s future water supply
needs through regional self-reliance, (2) is consistent with specific statutory content
requirements for the Delta Plan (Water Code sections 85302(c) through (¢), and §35303-
85308), (3) is implementable in a comprehensive, concurrent and interrelated fashion,
and (4) is accomplished as rapidly as realistically possible without jeopardizing ultimate
success.” (Draft EIR, p. 1-4.) The Delta Plan and objectives as stated in the Draft EIR
fail to reflect the clear legislative direction as summarized in Water Code section 85302,
which states in subdivision (d) as follows:

The Delta Plan shall include measures to promote a more reliable water
supply that address all of the following:

(1) Meeting the needs for reasonable and beneficial uses of water.
(2) Sustaining the economic vitality of the state.
(3) Improving water quality to protect human health and the environment.

(Wat. Code, § 85302, sudd. (d).)

These are the key criteria identified in the Delta Reform Act to achieve the goal of
water supply reliability. (/bid.) The Delta Plan and Draft EIR do not reflect these
objectives or a balanced approach to achieving the coequal goals of “providing a more
reliable water supply for California and protecting, restoring, and enhancing the Delta
ecosystem.” (Wat. Code, § 85054.)

According to the Council, the Delta Plan increases water supply reliability by
requiring users of Delta water to implement local plans to diversify water supplies and
improve water efficiency, and reduce pressure on the Delta. Contrary to the Council’s
legislative direction, the Delta Plan includes proposed policies and recommendations that
would reduce the reliability of Delta water supplies as compared to present conditions.
(See, e.g., Draft EIR, Executive Summary, p. 4.) The Council has redefined water supply
reliability in a manner that conflicts with some of the basic purposes of the Delta Reform
Act - to formulate a comprehensive management plan that will improve reliable water
supply levels from current conditions through an aggressive plan of restoring habitat,
addressing other stressors, and constructing a new conveyance system.

—L0175-12

No comments
-n/a-
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The term “reliability” in the context of the Act has history and meaning that
cannot be oversimplified to suit the Council’s preferred course. It is not a simple “make
do with less” directive as the Council has suggested. Rather, water supply reliability is a
complex concept involving increased and diversified water supplies to reduce the
disparity between supply and demand, conservation and efficient use of water resources,
and sufficient operational flexibility to respond to changing conditions and meet
appropriate public trust, constitutional, and coequal goal requirements. The notion that
current contracts cannot or should not be the basis upon which reliability is measured
conflicts with the Delta Plan’s purpose and authority. Water supply reliability to meet
the standard set forth in Water Code section 85302, subdivision (d), cannot be defined as
reducing Delta water supplies from the current baseline. Such an approach distorts the
coequal goals and would undermine any real hope of success for the Delta Plan by
resulting in disinvestment in the Delta. Reliability can be achieved only through a
combination of elements such as improved conveyance and storage, increased water use
efficiency, recycling, and water transfers, as well as addressing all ecosystem stressors.
(See Wat. Code, § 85004, subd. (b).)"

The documents must be substantially revised to reflect a concept of reliahility
consistent with the coequal goals - increasing the availability of supplies transferred
through the Delta at times and in a manner that is more environmentally benign (e.g.,
through improved conveyance), which in turn allows for relatively less water to be
diverted during dry periods. The Council’s interpretation of the legislatively-defined
project objectives, and the resulting Delta Plan and Draft EIR, impermissibly attempt to
streamline the Couneil’s task (and unduly constrain the range of project alternatives, in
violation of CEQA) by refusing to grapple with the need to improve water supply

5 Westlands does not contend, as the Council suggests, that it should be entitled to
“as much water as it wants, whenever it wants, forever.” (Delta Plan, p. 5.) Such
statements belittle the legitimate water supply reliability concerns of Westlands and other
water users, attempt 1o justify the Council’s oversimplified approach to its statutory
directives in general and water supply reliability in particular, and highlight the Delta
Plan’s lack of a balanced approach to achieving the coequal goals.

8y A lead agency may not give a project’s purpose an artificially narrow definition
such that the range of alternatives to the proposed action is unduly constrained. (In re
Bay-Delia Programmatic Environmental Impact Report Programmatic Proceedings
(2008) 43 Cal.4th 1143, 1166 (“In re Bay-Delia™y; City of Santee v. County of San Diego
(1989) 214 Cal.App.3d 1438, 1455.)

—L0175-12

No comments
-n/a-
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reliability and the long-term average amount of water available from the Delta compared
to current levels.

V. The Draft EIR Fails to Analyze the Potentially Significant Impacts of the
Delta Plan’s Proposed Regulatory Policies,

It is well-settled that a CEQA document must provide the public and the decision-
maker with adequate information to fully assess the dircct, reasonably foresceable
indirect, and cumulative impacts of a proposed action. (CEQA Guidelines, §§ 15064,
subd. (d), 15126.2, subd. (a), 15130, 15355, 15358; Citizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal.3d 553, 564.) An EIR must “avoid minimizing” impacts and
“must reflect a conscientious effort to provide ... adequate and relevant detailed
information about them.” (San Franciscans for Reasonable Growth v. City and County
of San Francisco (1984) 151 Cal.App.3d 61, 79.) An agency violates CEQA if its
decision is reached without individual consideration and balancing of environmental
factors, fully and in good faith. *“(Flailure to provide enough information to permit
informed decision-making is fatal.” (Napa Citizens for Honest Government v. Napa
County Board of Supervisors (2001) 91 Cal. App.4th 342, 361.)

The Draft EIR for the Delta Plan is fatally defective because it attempts to satisfy
CEQA by focusing on potential impacts associated with construction and operation of
projects that the Council has no autherity to implement. (See, e.g., Draft EIR, pp. 3-77 —
3-101; 4-40 — 4-98; 5-36 — 5-80; 6-43 - 6-72; 7-19 — 7-69; 8-17 — 8-59; 9-14 — 9-48; 10-
21-10-62; 11-36 - 11-91; 12-13 ~ 12-25; 13-7 — 13-19; 14-17 - 14-50; 15-11 — 15-40; 16-
16 —16-33; 17-30 - 17-43; 18-31 - 18-55; 19-20 - 19-62; 20-7 - 20-19; 21-9 - 21-41.)
CEQA reguires analysis of the potentially significant impacts of the Council’s proposed
action — the proposed regulatory policies of the Delta Plan. The Draft EIR’s project
description fails even to identify those policies (Draft EIR, pp. 2A-1 — 2A-56), and the
document’s “analysis” of potential impacts makes no mention of them whatsoever.
(Draft EIR, pp. 3-77 — 3-101; 4-40 - 4-98; 5-36 — 5-80; 6-43 — 6-72; 7-19 - 7-69; 8-17 —
8-39,9-14 - 9-48; 10-21-10-62; 11-36 — 11-91; 12-13 — 12-25; 13-7 - 13-19; 14-17 - 14-
50; 15-11 - 15-40; 16-16 - 16-33; 17-30 — 17-43; 18-31 — 18-55; 19-20 — 19-62; 20-7 -
20-19;21-9-21-41.) To minimally comply with CEQA, the Draft EIR must disclose,
analyze, and avoid or substantially lessen the environmental impacts of the Delta Plan’s
proposed policies, such as effects of reduced surface water supplies on agricultural
resources, impacts of the use of substitute water sources such as groundwater,”

oy The Draft EIR briefly discusses alternative water sources in a single paragraph on
page 3-99 in connection with Alternative 2, but fails to analyze the impacts of substitute

supplies in any meaningful way (either in the context of the proposed Delta Plan policies

—~L0175-12

—=L0175-13

Response to comment LO175-13

The policies of the Fifth Staff Draft Delta Plan (the Proposed Project
Alternative analyzed in the Draft Program EIR) and Alternatives 1A, 1B,
2 and 3 are presented in Appendix C of the Draft Program EIR. The
policies of the Final Draft Delta Plan (the Revised Project analyzed in the
RD EIR) are reproduced in Appendix C of the RDEIR. As described in
Section 2B of the Draft Program EIR, the Delta Stewardship Council does
not propose or contemplate directly authorizing construction or operation
of any physical activities. Rather, through the Delta Plan, the Delta
Stewardship Council seeks to influence the actions, activities, and/or
projects of other agencies — the details of which are under the jurisdiction
and authority of the individual agencies that will propose them in the
future. Accordingly, this EIR makes a good faith effort to disclose the
potentially significant environmental effects of the types of projects that
may be encouraged by the Delta Plan. Impacts on each of the potentially
affected resources areas are analyzed in Sections 3 through 21 of the DEIR
and RDEIR. Social and economic impacts are not effects on the
environment under CEQA, and are not analyzed in the EIR (CEQA
Guidelines §§ 15064(e) and 15131). Please refer to the response to
comment LO175-11 and Master Response 2.
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subsidence and water quality issues, adverse impacts to air quality from increased dust
and particulate matter, and social and economic impacts of reduced water supplies on
local communities.

A. Significant Groundwater Impacts and Related Subsidence and Water
Quality Impacts Must Be Analyzed and Mitigated.

Farmers in the San Joaquin Valley, including those served by Westlands,
generally rely on three sources of water: (1) groundwater; (2) surface water made
available through the Central Valley Project and/or the State Water Project; and (3)
annual water transfers. The Delta Plan’s proposed regulatory policies related to water
supply reliability and “reduced reliance” on water transported through the Delta will
result in reduced surface water supplies and, in turn, environmental impacts of substitute
supplies, such as increased use of groundwater. (Draft EIR, Appendix C, pp. C-2 - C-4.)
When water supplies conveyed through the Delta are reduced, the unintended
consequence js increased demand on an already overused and unsustainable groundwater
system.

In addition to the obvious and significant adverse environmental impact of
substantially depleting groundwater supplies and lowering the local groundwater table
(CEQA Guidelines, App. G, § IX, subd. (b)), increased groundwater pumping results in
several other serious environmental consequences. Overdraft can result in subsidence, at
least at a local scale, which likely would lead to other environmental consequences such
as permanent loss of storage capacity in at least some portion of the aquifer, and damage
1o canals, roads, foundations and other infrastructure. (CEQA Guidelines, App. G, §§ VI,
subd. (c), [X, subds. (b) and (d).) Increased groundwater pumping also can result in
impacts to subsurface water quality. For example, under natural conditions the boundary
between freshwater and saltwater tends to be relatively stable, but pumping can cause
saltwater to migrate inland and upward, resulting in saltwater contamination of the water
supply. (CEQA Guidelines, App. G., § IX. subd. (f).) Impacts to geology and soils also
are likely from the use of lower quality and higher salinity water. (CEQA Guidelines,
App. G, § VI, subd. (b).) The Draft EIR violates CEQA because it makes no effort to
disclose, analyze, and mitigate these reasonably foreseeable adverse environmental
impacts of the Delta Plan’s proposed water supply reliability policies. (Draft EIR,
Appendix C, pp. C-2-C-4.)

or in connection with any identified alternative). (Draft EIR, p. 3-99; see also id. at pp. 3-
77-3-90.)

—~L10175-13
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Response to comment LO175-14

The analysis in this EIR assumes that groundwater water supplies would
not become overdrafted because the proposed Delta Plan encourages
establishment of balanced groundwater management programs. Therefore,
it is assumed that other water supplies, including recycled water, local
water storage facilities, ocean desalination, water use efficiency and
conservation, and water transfers, would be used to meet the water
demands projected in adopted general plans. The EIR also recognizes that
portions of the agricultural areas in the San Joaquin Valley could be
fallowed or retired due to the lack of water supplies to replace reduced
water supplied from the Delta, if any. The impact assessments in Sections
3 through 21 evaluate the construction and operation of local and regional
water supplies, and conclude, in most cases, that there may be significant
and adverse impacts.
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B. Significant Impacts to Agricultural Resources and Related Air
Quality, Aesthetic, and Biological Resources Impacts Must Be
Analyzed and Mitigated.

One of the major principles of the state’s environmental policy is to sustain the
long-term productivity of agriculture by conserving and protecting the soil, water, and air
that are agriculture’s basic resources. (Food & Agr. Code, § 821, subd. (c).)
Accordingly, CEQA recognizes agricultural land and resources as part of the physical
environment. (Pub. Resources Code, §§ 21060.5, 21068; CEQA Guidelines, App. G, § I
[Agricultural Resources].)'® As currently proposed, the regulatory policies of the Delta
Plan related to water supply reliability and “reduced reliance” on water transported
through the Delta will reduce, rather than improve, water supply reliability and can be
expected to decrease supplies and exacerbate shortages. (Draft EIR, Appendix C, pp. C-2
- C-4.) Alternative water supplies for agricultural use are limited, and the need for new
local and regional water supplies is likely to exceed available alternatives. As noted in
the Draft EIR, “[m]ost agricultural users are not located near the ocean to obtain water
from desalination treatment plants or surface waters that could provide water to local
surface water storage facilities.” (Draft EIR, p. 3-99.) As a result, fallowing and
polential permanent loss of irrigated agricultural lands would add to the impact of
statewide conversion of substantial amounts of agricultural lands to other uses."!

"7 Both CEQA and the National Environmental Policy Act (“NEPA™) require

analysis of a proposed project’s impacts on the physical environment, which includes
agricultural lands and resources. (Pub. Resources Code, § 21060.5; CEQA Guidelines,
App. G, § 2,42 U.8.C. §§ 4321 et seq.; 45 Fed. Reg. 59189 [CEQ guidance to federal
agencies highlighting their responsibility to consider farmland loss as a potentially
significant environmental impact under NEPA].) On page 1-14, the Draft EIR asserts
that the document complies with NEPA. As di 1 in these con ts, however, the
document fails to satisfy the basic requirements of NEPA as well as CEQA.

"'/ Only about 9 million acres of irrigated land are considered 10 be prime, unique, or
of statewide importance. A 2009 assessment by the American Farmland Trust indicated
that development now consumes an average of about 40,000 acres of agricultural land per
year. Additional land has been removed from agriculture for environmental purposes,
mainly the creation or enlargement of wildlife refuges and withdrawals due to water
shortage. Between 2004 and 2006 alone, irrigated farmland declined by more than
200,000 acres statewide due to these and similar causes. (Edward Thompson, Jr.,
American Farmland Trust, July 2009.) A recent report by the Department of
Conservation shows that even during a recession that has slowed urbanization, the
number of irrigated acres farmed in California continues to drop by record amounts due

—~L0175-15

Response to comment LO175-15

The impacts of fallowing agricultural land are discussed in Section 7,
Agriculture and Forestry Resources, of this EIR. The EIR determined that
there is no feasible mitigation to reduce to a less-than-significant level the
impacts of reduced water supplies in some portions of the agricultural
areas in the San Joaquin Valley could be fallowed or retired due to the
lack of other water supplies; therefore, these impacts would remain
significant.
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Implementation of the Delta Plan’s proposed regulatory policies will result in significant
adverse environmental effects on agricultural resources, including cumulative impacts
that will oceur over time, which must be fully assessed and disclosed in the EIR. (CEQA
Guidelines, App. G, § II; see Section V.C, infra.)'* Further, the EIR must identify
mitigation measures and alternatives that could feasibly avoid or substantially lessen
those effects. (Pub. Resources Code, §§ 21002, 21002.1, subd. (a), 21061; CEQA
Guidelines, §§ 15002, subd. (a)(3), 15126.6; Citizens of Goleta Valley, supra, 52 Cal.3d
at p. 564.)

Fallowing of agricultural lands and potentially permanent loss of agricultural
resources would have obvious attendant environmental impacts such as soil erosion and
loss of topsoil (CEQA Guidelines, App. G, § VI, subd. (b)), as well as additional dust and
particulate emissions (CEQA Guidelines, App. G., § I11), including in those areas and
counties, such as Merced, Fresno, Kern, and Kings Counties, where air quality already is
in noncompliance with federal Clean Air Act standards. Additional fallowing and under-
irrigation of agricultural lands due to reduced water supplies could add hundreds of tons
per year of wind-borne particulates to the air in the San Joaquin air basin. Non-cultivated
fallow fields can provide excellent habitat for non-native plant species such as Russian
thistle (aka tumbleweed), which breaks from the soil as it matures and is transported with
the wind. This migration can threaten native plant ecosystems and impact crops and
infrastructure such as highways and canals.

Particularly given the national and statewide importance of agriculture and the
legal requirements of environmental review, the Draft EIR falls far short of its duty to
disclose, analyze, and mitigate potentially significant direct, indirect, and cumulative
effects on agricultural lands resulting from the Delta Plan’s policies that are likely to
reduce available surface water supplies. (Draft EIR, Appendix C, pp. C-2 — C-4.)"

~L0175-15

to water shortages, particularly in the San Joaquin Valley. (Department of Conservation,
California Farmland Conversion Report, January 2011.)

2/ Although the Draft EIR purports to analyze potential impacts of the Delta Plan on
the agricultural environment, that “analysis” is limited to impacts involving the direct
conversion of agricultural lands as a result of unknown and speculative future projecis
that the Council has no authority to implement. (Draft EIR, pp. 7-19 — 7-69.)

"/ Agriculture is the number one industry in California, which is the leading
agricultural state in the nation. (Food & Agr. Code, § 802, subd, (2).) Agriculture is an
industry at the foundation of this state’s cconomy, providing employment for one in ten
Californians and a variety and quantity of food products that both feed the nation and

No comments
-n/a-
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C. The Draft EIR’s Discussion of Cumulative Impacts Is Legally
Inadequate.

Section 15355 of the CEQA Guidelines states:

“Cumulative impacts™ refers to two or mare individual effects which,
when considered together, are considerable or which compound or
increase other environmental impacts,

(a) The individual effects may be changes resulting from a single project
or a number of separate projects.

(b) The cumulative impact from several projects is the change in the
environment which results from the incremental impact of the project
when added to other closely related past, present, and reasonably
foreseeable probable future projects. Cumulative impacts can result from
individually minor but collectively significant projects taking place over a
period of time.

(CEQA Guidelines, § 15355.)

As defined in Section 15355, a cumulative impact consists of an impact resulting]

from the proposed action in combination with other actions causing related impacts. || ;1,0 1o

(Ibid.) In assessing the cumulative impacts of a proposed action, the lead agency must
focus the evaluation upon other actions that are closely related in terms of impact on the
resource— not closely related project types. (CEQA Guidelines, § 15130, subd. (b).)
The Draft EIR fails to comply with CEQA’s requirements for cumulative impacts
analysis because although its “list” of related actions, programs, and projects includes
biological opinions on the long-term operations of the Central Valley Project and State
Water Project related to delta smelt and other fish species, the Draft EIR focuses solely

on the asserted environmental benefits of those actions. (Draft EIR, p. 22-28; see also id

at pp. 22-2 - 22-20.)

The environmental document fails to discuss the cumulative effects of the
proposed Delta Plan’s regulatory policies in combination with other actions, such as the
biological opinions and other regulatory measures restricting the amount of water

provide a significant source of exports. (CALFED Final Programmatic EIS/EIR, July
2000, pg. 7.1-1.)

Response to comment LO175-16

In response to this comment, please see text change(s) in Section 5 in this
FEIR.
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supplied through the Delta. (Draft EIR, Appendix C, pp. C-2 — C-4; Draft EIR, p. 22-28

These policies and programs are causing severe water shortages and are closely related 9

the water supply policies of the proposed action in terms of their effects on agricultural
resources, groundwater supply and water quality, subsidence and soils, air quality,
biological resources, and related socioeconomic impacts. (See sections V.B, supra, V.D,
infra.) None of these effects is analyzed as CEQA requires. (CEQA Guidelines, §§
15130, 15355; Draft EIR, pp. 22-2 —22-20.) The Draft EIR further fails to examine
feasible options for mitigating or avoiding the project’s contribution to these significant

cumulative effects. (Draft EIR, pp. 22-2 — 22-20; see also id. at pp. 3-77 — 3-101; 4-40

4.98; 5-36 — 5-80; 6-43 — 6-72; 7-19 — 7-69; 8-17 — 8-39; 9-14 — 9-48; 10-21-10-62; 11-
36— 11-01: 12-13 — 12-25: 13-7 — 13-19; 14-17 — 14-50; 15-11 — 15-40; 16-16 — 16-33;
17-30 = 17-43; 18-31 — 18-55; 19-20 — 19-62: 20-7 — 20-19; 21-9 - 21-41; CEQA
Guidelines, § 15130, subd. (b)(5).)

D. Significant Social and Economic Impacts of Reduced Water Supplie}

on Local Communities Must Be Analyzed and Mitigated.

While social and economic effects of a proposed action are not, by themselves,
significant effects on the environment, such effects are relevant where a project will
cause significant physical environmental effects that have related economie and social
impacts. (CEQA Guidelines, § 15131, subd. (b).) Where, as here, a project’s physical
impacts may cause severe economic and social consequences, the magnitude of the latte
is relevant in determining the significance of the proposed action’s physical
environmental impacts. (Jbid )

Reduced water supplies in agricultural communities result in fallowing of
agricultural land, abandonment and/or destruction of crops, and potentially permanent

—L0175-16

r

loss of agricultural resources. These physical environmental impacts lead to lost jobs ane L0175-17

increased unemployment, lost business and tax revenue, and increased demand for

government services. Important regional differences in the severity of these impacts exist

within the San Joaquin Valley, and even within specific counties. At the county level,
Fresno, Kings and Kern are the most significantly affected by reduced water supplies in
terms of fallowed acres, lost revenue, and lost jobs. Regional impacts also vary within
counties. For example, while the east side of Fresno County may experience 1.5%
revenue growth, the west side — specifically Westlands Water District — may experience|
declines of 10% or more. (Michael et al., September 28, 2010, A Rerrospective Estimat,
of the Economic Impacts of Reduced Water Supplies to the San Joaquin Valley in 2009.
These differences indicate a strong economic gradient and highlight the importance of
identifying and mitigating localized effects of reduced water supplies — physical as well
as social and economic — pursuant to CEQA.

b

Response to comment LO175-17

Please refer to Master Response 2.
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VI.  The Draft EIR’s Mitigation Measures Are YVague, Unenforceable, and
Fail to Address the Potentially Significant Impacts of the Proposed Delta
Plan’s Regulatory Policies.

Public Resources Code section 21002 requires agencies to adopt feasible
mitigation measures (or feasible environmentally superior alternatives) in order to avoid
or substantially lessen otherwise significant adverse environmental impacts. (Pub.
Resources Code, §§ 21002, 21081, subd. (a); CEQA Guidelines, §§ 15002, subd. (a)(3),
15021, subd. (a)(2), 15091, subd. (a)(1).) To effectuate this requirement, EIRs must
identify mitigation measures that decision-makers can adopt at the findings stage of the
CEQA process. (Pub. Resources Code, § 21100, subd. (b)(3); CEQA Guidelines, §§
15126, subd. (), 15126.4, 15370.)

In the present situation, the mitigation measures set forth in the Draft EIR are
meaningless, primarily as a result of the document’s inadequate project description,
distorted interpretation of the project objectives, and superficial impacts analysis that fail
to disclose and discuss any of the proposed project’s significant environmental effects.
(See, e.g., Drafl EIR, pp. 3-77 - 3-101; 4-40 — 4-98; 5-36 — 5-80; 6-43 - 6-72; 7-19 - 7-
69; 8-17 — 8-59; 9-14 — 9-48; 10-21-10-62; 11-36 — 11-91; 12-13 - 12-25; 13-7 - 13-19;

14-17 - 14-50; 15-11 — 15-40; 16-16 — 16-33; 17-30 — 17-43; 18-31 — 18-55; 19-20 — 19-

62; 20-7 — 20-19; 21-9 — 21-41.) The mitigation measures are vague, unenforceable and
generally beyond the Council’s authority to require or implement, and fail to address the
potentially significant impacts of the proposed Delta Plan’s regulatory policies. (See,

e.g., Draft EIR, pp. 3-91 — 3-93, 4-82 — 4-86, 5-66 — 5-70, 6-62 — 6-64, 7-52 — 7-55, 8-44

—8-46, 9-37 — 9-42, 10-46 — 10-50, 11-72 — 11-78, 12-20 - 12-21, 13-11 = 13-12, 14-36
14-39, 15-27 — 15-30, 16-27 — 16-28, 17-38 — 17-39, 18-45 — 18-48, 19-45 - 19-49, 20-1
—20-15, 21-28 - 21-34.) Many of the so-called mitigation measures are not tethered to
any enforceable program or standard, and most do nothing more than state that future
projects will comply with applicable law. (/bid.) Even for a programmatic EIR, CEQA
requires much more. (Kings County, supra, 221 Cal.App.3d at pp. 727-728; CEQA
Guidelines, §§ 15144, 15151; see also footnote 1, supra [conclusery findings of
“significant and unavoidable” impacts and statement of overriding considerations do not
excuse the agency’s duty to analyze and disclose all it reasonably can].)

VII. The Draft EIR Fails to Adequately Analyze a Reasonable Range of
Alternatives.

CEQA requires a lead agency to adopt feasible alternatives or feasible mitigation
measures that can avoid or substantially lessen the proposed project’s significant

8
F=LO175-18
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Response to comment LO175-18

Please refer to Master Response 4.

Response to comment LO175-19

The range of alternatives analyzed in the EIR is a reasonable range of
alternatives based on thorough consideration of public input and the
requirements of CEQA, all as described in Subsections 2.3.1.4 through
2.3.1.6 of the DEIR. An additional alternative, the Revised Project, was
analyzed in the RDEIR. Please refer to Master Response 3.
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environmental impacts. (Pub. Resources Code, § 21002; CEQA Guidelines, §§ 15002,
subd. (a)(3), 15126.6, subd. (a); Sierra Club v. Gilroy City Council (1990) 222
Cal.App.3d 30, 41.) CEQA’s substantive mandatc makes the mitigation and alternative
sections the “core of an EIR.” (Citizens of Goleta Valley v. Board of Supervisors (1990)
52 Cal.3d 553, 564.) The purpose of an environmental impact report is to identify the
significant effects of a project on the environment, to identify alternatives to the project,
and to indicate the manner in which those significant effects can be mitigated or avoided.
(Pub. Resources Code, §§ 21002.1, subd. (a), 21061.)

The EIR must “describe a range of reasonable alternatives to the project, or to the
location of the project, which would feasibly attain most of the basic objectives of the
project, and evaluate the comparative merits of the alternatives.” (CEQA Guidelines, §
15126.6, subd. (a).) The discussion must focus on alternatives that avoid or substantially
lessen any significant effects of the project. (CEQA Guidelines, § 15126.6, subd. (b).)
EIRs “must produce information sufficient to permit a reasonable cheice of alternatives
so far as environmental aspects are concerned.” (San Bernardino Valley Audubon
Society v. County of San Bernardino (1984) 155 Cal.App.3d 738, 750-751.) The Draft
EIR violates CEQA because it fails to comply with these requirements.

A, The Draft EIR Fails to Analyze Alternatives to the Proposed Project

at a Level of Detail Sufficient to Permit a Reasoned Choice.

CEQA requires that an EIR describe a reasonable range of feasible alternatives to
the project, or to its location, that could substantially reduce one or more of the project’s
significant environmental impacts while meeting most or all of the project’s objectives.
(CEQA Guidelines, § 15126.6, subd. (z).) The EIR is required to analyze the potential
environmental impacts of each of the alternatives, although not necessarily at the same
level of detail as the project. (CEQA Guidelines, § 15126.6.)"* There must be sufficient
detail to be able to compare the respective merits of the alternatives. (Ibid.; Laurel
Heights, supra, 47 Cal.3d at pp. 399-407 [alternatives discussion must “contain facts and
analysis, not just the agency’s bare conclusions or opinions” and requires “meaningful
detail™; Kings County, supra, 221 Cal.App.3d at pp. 730-737 [CEQA requires
“quantitative, comparative analysis” of the relative environmental impacts of project

—L0175-19

alternatives].) Here, the Draft EIR’s “analysis” of alternatives to the proposed project is [~ -0175-20

perfunctory and meaningless, again primarily as a result of the document’s inadequate

14/ Asdiscussed in section VILE, below, the Draft EIR claims to comply with NEPA
by analyzing alternatives at the same level of detail as the proposed action. (Draft EIR, p.

1-14.) The Draft EIR satisfies neither CEQA nor NEPA, however.

Response to comment LO175-20

Please refer to Master Response 3.
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project description, distorted interpretation of the project objectives, and superficial
impacts analysis. (Draft EIR, pp. 25-1 — 25-11; see also id. at pp. 3-93 - 3-101, 4-86 — 4-
98, 5-70 — 5-80, 6-64 — 6-72, 7-55 — 7-69, 8-46 — 8-59, 9-42 — 9-48, 10-50 — 10-62, 11-78
—11-91, 12-21 — 12-25, 13-12 - 13-19, 14-39 - 14-50, 15-30 — 15-40, 16-28 - 16-33, 17-
39— 17-43, 18-48 — 18-55, 19-50 — 19-62, 20-15 - 20-19, 21-34 - 21-41.)
B. The Draft EIR Presents a Distorted Comparison of the Project and Ity
Alternatives By Failing to Distinguish Between Existing
Environmental Conditions and Project Impacts.

The California Supreme Court has expressly rejected the idea that an alternative
should be found “environmentally superior” because it might more effectively address
existing environmental problems. (In re Bay-Delta, supra, 43 Cal.dth at p. 1168.) The
Supreme Court emphasized the importance of distinguishing “between preexisting
environmental problems. . ., on the one hand, and adverse environmental effects” of the
proposed action or its alternatives on the other, explaining that under CEQA, existing
environmental problems are part of the baseline conditions. (/d. at pp. 1167-1168; see
CEQA Guidelines, § 15125, subd. (a); County of Amador v. El Dorado County Water
Agency (1999) 76 Cal. App.4th 931, 952.) The Draft EIR’s alternatives discussion
violates these principles and mischaracterizes the impacts of project alternatives by
ignoring the important distinction between existing environmental conditions and
potential impacts. (Draft EIR, pp. 25-1 - 25-11; see also id. at pp. 3-93 - 3-101, 4-86 -
4-98, 5-70 — 5-80, 6-64 — 6-72, 7-55 — 7-69, 8-46 — §-59, 9-42 — 9-48, 10-50 - 10-62, 11+
78 —11-91, 12-21 - 12-25, 13-12 - 13-19, 14-39 — 14-50, 15-30 - 15-40, 16-28 - 16-33,
17-39 — 17-43, 18-48 — 18-35, 19-50 — 19-62, 20-15 - 20-19, 21-34 - 21-41.)

This results in a skewed presentation that effectively rejects each of the
alternatives offered in the document and prevents the decision-makers from evaluating o
considering any alternative other than the Council’s preferred proposal. These
comparisons violate CEQA because they are drafled not to promote informed decision-
making, but rather to encourage approval of the proposed project. (Drafi EIR, pp. 25-1 4
25-11.) The Drait EIR fails to properly consider a reasonable range of alternatives and
instead reveals that the Council has predetermined that it intends to approve the proposed
action regardless of its environmental consequences.

C. The Draft EIR Fails to Properly Analyze the “No Project”
Alternative.

Under CEQA, the EIR must include a discussion of the “No Project” alternative.
which involves consideration of existing environmental conditions as well as what would

=L0175-20

=Ll0175-21

—=L0175-22

Response to comment LO175-21

Please refer to Master Response 3.

Response to comment LO175-22

As described on page 2A-67 and Section 2.3.2 of the Draft Program EIR,
the No Project Alternative, consists of the environment if no Delta Plan is
adopted and assumes that existing relevant plans and policies would
continue. The No Project Alternative also includes physical activities and
projects that are permitted and funded at this time. The analysis of the No
Project Alternative in Sections 3 through 21 of the DEIR and RDEIR
assumes all of these conditions. The No Project Alternative does not
include future projects that would require future studies, environmental
documentation, or permitting, including projects encouraged by the
proposed Delta Plan or one of the alternatives.
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be reasonably expected to occur without the proposed project, based on existing plans
and available infrastructure:

The “no project” analysis shall discuss the existing conditions at the time
the notice of preparation is published, or if no notice of preparation is
published, at the time environmental analysis is commenced, as weil as
what would be reasonably expected to occur in the foreseeable future if
the project were not approved, based on current plans and consistent with
available infrastructure and community services. 1f the environmentally
superior alternative is the “no project” alternative, the EIR shall also
identify an environmentally superior alternative among the other
alternatives.

(CEQA Guidelines, § 15126.6, subd. (¢)(2) [italics added].)

In Planning & Conservation League v. Department of Water Resovrces (2000) 83
Cal. App.4th 892, 911-920, the court noted that “[tJhe existing conditions, supplemented
by a reasonable forecast, are characterized as the no project alternative. The description
must be straightforward and intelligible, assisting the decision maker and the public in

ascertaining the environmental consequences of doing nothing.” (83 CalAppdthatp. | io17s-22

911.) “A no project description is nonevaluative. It provides the decision makers and the
public with specific information about the environment if the project is not approved. It i§
a factually based forecast of the environmental impacts of preserving the status quo. It
thus provides the decision makers with a base line against which they can measure the
environmental advantages and disadvantages of the project and alternatives to the
project.” (Id.at pp. 917-918.) The court invalidated the EIR in that case because “[b]y
failing to provide a thorough examination of the no project alternative, [the lead agency]
has undermined the most basic charge under CEQA — to inform the decision maker.” (/d]
at p. 916.)

The Draft EIR in this situation suffers from the same fundamental defect. It fails
to analyze both the existing environmental conditions and the reasonably foreseeable
future conditions that are likely to result if the proposed project is not approved. (Draft
EIR, pp. 25-1 —25-11; see also id. at pp. 3-93 — 3-101, 4-86 — 4-98, 5-70 — 5-80, 6-64 -
6-72, 7-35 — 7-69, 8-46 — 8-39, 9-42 — 9-48, 10-50 — 10-62, 11-78 — 11-91, 12-21 - 12-
25, 13-12 - 13-19, 14-39 — 14-50, 15-30 - 15-40, 16-28 — 16-33, 17-39 — 17-43, 18-48 —
18-55, 19-50 — 19-62, 20-15 - 20-19, 21-34 — 21-41.) The Draft EIR fails to analyze the
existing conservation, water quality, and other statutes that are in place and what projects
are likely to occur under these existing statutes. (I/bid.) This lack of basic information
regarding the “No Project” alternative further highlights the legal inadequacy of the

No comments
-n/a-
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document’s project description, which confuses whether specific existing planned and
potential future projects are expected to occur as part of the proposed project or whether
these projects would occur in the future regardless of the Delta Plan, (See, e.g., Draft
EIR, pp. 1-4, 1-13, 2A-5.)

D. The Draft EIR Improperly Assumes that Changing Delta Plan
Policies to Recommendations Will Delay or Make Certain Actions
Less Certain.

The Draft EIR states “Alternative 1B changes all of the proposed Delta Plan
policies to recommendations. With regard to physical actions that the policies target to

meet the coequal goals, these actions would be delayed and/or less certain to occur under

Alternative 1B.” (Draft EIR, p. 2A-68.) No analysis or evidence supports this
assumption. Further, no analysis or evidence shows that a detached state agency with
veto authority over all projects will result in greater positive changes than local
regulation. For example, a proponent may decline to bring forward a project that it
otherwise would have, knowing it is subject to layers of bureaucracy including appeal to
the Council. Recognizing this reality in other conservancy structures, the state has
employed a home rule framework that provides general guidance and recommendations
at the state level, with regulatory authority maintained in the local jurisdictions (e.g.,
Department of Conservation implementation of the Williamson Act and State Mining &
Geology Board implementation of the State Mining and Reclamation Act — both home
rule structure conservation statutes).

E. The Draft EIR Fails to Comply with NEPA Requirements.

The Draft EIR asserts that the document complies with NEPA, and therefore “all
of the alternatives analyzed in this EIR . . , are evaluated at an equal level of detail (whil
avoiding unnecessary repetition) consistent with NEPA requirements.” (Draft EIR, p. 1+
14.) On one level, this statement is accurate since the Draft EIR provides very litile
substantive analysis of the impacts of the proposed action, and its approach to analyzing
alternatives is similarly superficial. (Draft EIR, pp. Draft EIR, pp. 25-1 - 25-11; see als
id. at pp. 3-93 - 3-101, 4-86 — 4-98, 5-70 - 5-80, 6-64 — 6-72, 7-55 — 7-69, 8-46 — 8-59,
9-42 — 9-48, 10-50 - 10-62, 11-78 — 11-91, 12-21 = 12-25, 13-12 - 13-19, 14-39 - 14-5(
15-30 — 15-40, 16-28 — 16-33, 17-39 — 17-43, 18-48 ~ 18-55, 19-50 — 19-62, 20-15 - 20
19, 21-34 — 21-41.) This approach no more complies with NEPA than it does CEQA,
however.

The importance of NEPA’s requirement to consider alternatives cannot be
downplayed; it has been described both as the “heart” and “linchpin” of an adequate

=L0175-22

—L0175-23

—=L0175-24

Response to comment LO175-23

Please refer to Master Response 1 regarding the difference between Delta
Plan policies and recommendations.

Response to comment LO175-24

This EIR is not intended to be a NEPA environmental impact statement;
however, all of the alternatives are analyzed at an equal level of detail as
under NEPA. Please refer to Master Response 2.
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NEPA document. (40 C.F.R. § 1502.14: Monroe County Conservation Council, Inc. v.
Volpe, 472 F.2d 693, 697-698 (2d Cir. 1972).)"* The purpose of examining alternatives
is:

To ensure that each agency decision maker has before him and takes into
proper account all possible approaches to a particular project . . . which
would alter the environmental impact and the cost-benefit balance. Only
in that fashion is it likely that the most intelligent, optimally beneficial
decision will ultimately be made.

(Calvert Cliffs* Coordinating Comm., Inc. v. Atomic Energy Comm'n, 449 F.2d 1109,
1114 (D.C, Cir. 1971).)

It is the agency’s duty, under NEPA, to provide a meaningful comparative
analysis of alternatives, not merely a superficial recitation of possibilities and speculativé
summary of potential impacts. The agency must compare the project and its alternatives
on the basis of their effects on the human (physical, biological, social, and economic)
environment. (42 U.S.C. § 4332(2)(C).) The Draft EIR’s so-called “analysis” of impacts
in regard to the proposed action as well as the identified alternatives misses the mark.
(Draft EIR, pp. 3-77 — 3-101; 4-40 - 4-98; 5-36 — 5-80; 6-43 — 6-72; 7-19 — 7-69; 8-17 —
8-59; 9-14 — 9-48; 10-21-10-62; 11-36 = 11-91; 12-13 — 12-25; 13-7 = 13-19; 14-17 - 14+
50; 15-11 = 15-40; 16-16 — 16-33; 17-30 — 17-43; 18-31 - 18-55; 19-20 - 19-62, 20-7 -
20-19; 21-9 — 21-41; 25-1 — 25-11; see section V, supra.) Particularly in light of the
nature and objectives of the proposed action, the Draft EIR fails to give the meaningful
consideration to project alternatives that NEPA requires. (42 U.S.C. § 4332(2)(E).)

* % o

An EIR is required to promote the goal of informed decision-making that is the
heart of CEQA. The Draft EIR in this case is neither sufficient nor objective in its
identification or analysis of potential impacts of the proposed Delta Plan. Significant
revisions to the Delta Plan and its Draft EIR are necessary before the public and the
Council’s decision-makers will be adequately informed about the nature of the proposed
project and its potentially significant environmental effects.

3/ The extent of the range of reasonable alternatives to be considered depends on the

nature of the proposal. Under NEPA, “[a]n agency must look at every reasonable |-10175-25

alternative, with the range dictated by the nature and scope of the proposed action.”
(Presidio Golf Club v. National Park Service, 155 F.3d 1153, 1160 (9th Cir. 1998).)

—=L0175-24

Response to comment LO175-25

Please refer to Master Response 2.
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Thank you for the opportunity to submit these comments.

Very truly yours,

PIONEER LAW GROWP, LLP

Lo e UV s
Wm%f’
AAM:jis

cc:  Thomas W. Birmingham, Westlands Water District
Harold Craig Manson, Westlands Water District

No comments
-n/a-
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Response to comment LO176-1

Comment noted.

Response to comment LO176-2

P.0. Box 2157 9935 Auburn Folsom Road | Granite Bay, CA 95746 | 916-791-0115 | sjwd.org AFNNBUINVRLZ )

veE e Please refer to Master Response 5. The Revised Project, which is the
o "]ei:life:;«:; November 2012 Final Draft Delta Plan, was analyzed in the Recirculated
February 2, 2012 " enneth . Hiller Draft Program EIR (Volume 3 of the Draft Program EIR) which was
“lj‘"'-'l:’] :l'n';‘”l : circulated for public review and comment from November 30, 2012
Bob Walters through January 14, 2013.

General Manager

Shavao Lo 3
Response to comment LO176-3
Mr. Phil Isenberg VIA ELECTRONIC MAIL: C t ted
Chair, Delta Stewardship Council eircomments@deltacouncil.ca.pov omment noted.
980 Ninth Street, Suite 1500
Sacrament, California 95814

Re:  San Juan Water District’s Comments on Drafl Delta Plan EIR

Dear Mr. Isenberg:

San Juan Water District (San Juan) provides wholesale and retail water supplies to ovér
250,000 people in eastern Sacramento County and southern Placer County. In providing the
supplies, San Juan relies on, among other sources, an 1852 water right in the American River
the oldest right in the river that spawned the Gold Rush. In addition to providing supplies withi
its service area, San Juan treats and delivers water to districts in parts of Sacramento County wit]
historically declining groundwater that allow them to implement conjunctive use programs. Sajr L0176-1
Juan participated in the development of our region’s Water Forum Agreement, which balanc
the coequal objectives of providing water supplies [or the region to meet its 2030 demands an|
protecting the region’s environmental jewel — the lower American River, a rare urban rivdr
designated under the federal Wild & Scenic Rivers Act. To protect all of these resources, S
Juan is a member of the Regional Water Authority (RWA).

San Juan is very concerned about the Council’s proposal, stated in the draft Delta Pl
and the related draft environmental impact report (DEIR), that the implementation of &
undefined “more natural flow regime” be accelerated. San Juan believes that this proposal,
implemented, could dramatically reduce the surface-water supplies on which it, its wholesal
family of districts and innovative regional programs depend. Such a flow regime, for example.
could cause the level of Iolsom Lake to decline below San Juan’s intake, cutting off our water
supplies. San Juan therefore joins in RWA’s comments on the Council’s DEIR for the Del L0176-3
Plan.

Very tgdly yours,

Sh (ﬂ (rg(;nzgﬂ_’

General Manager

617013012 Delta Plan EIR



LO177 Alameda County WD
Response to comment LO177-1

YV (A7 4 Comment noted.

BUBMEDH COUNTY WRIER DISTRIE] Response to comment LO177-2

DIRECTORS 43885 SOUTH GRIMMER BOULEVARD + P.O. BOX 5110, FREMONT, CALIFORNIA 945375110 MANAGEMENT
JOHM H, WEED (310} 668-4200  FAX (510) 770-1793 » www.acwd.org WALTER L. WADLOW
president b et Comment noted.
JAMES C. GUNTHER ROBERT SHAVER
Vice President Assistant General Manager-Engineering
oY ¢ Huane sy suRcerr Response to comment LO177-3
MARTIN L. KOLLER Manager of Finance
STEVE PETERSON
PAUL SETHY
- Moaager of Opeatons and Maienance Please refer to Master Response 3.
l'ebl'ual')" 1 g 20] 2 ALTARINE C, VERNON

Manager of Administrative Services

Response to comment LO177-4

Delta Stewardship Council This is a comment on the project, not on the EIR.

980 Ninth Street, Suite 1500
Sacramento, CA 95814

Dear Chairman Isenberg and Members of the Council:
SUBJECT: Comments on 5" Draft Delta Plan Program EIR

The Alameda County Water District (ACWD) writes to express our significant concerns with
5" draft Delta Plan and the Delta Plan Draft Program Environmental Impact Report (draft EIR)

the Delta Stewardship Council (Council) released November 4. These concerns inclu
deficiencies under the California Environmental Quality Act (CEQA) and policy concerns with Lo177-1
provisions of the draft Delta Plan. ACWD concurs in the comments filed by the State Watg
Contractors and the San Luis & Delta-Mendota Water Authority and incorporates thog
comments by reference here, but wishes to emphasize a few key points as well,

[

-1

ACWD is a public water agency located in the San Francisco Bay Area providing drinking wate
supplies to a population of over 325,000 and over 4,000 businesses in the cities of Fremon
Mewark, and Union City. Our local economy supports at least 135,000 jobs. ACWD relies
State Water Project water (conveyed through the Delta) for approximately 40% of its supply.

4
FL0177-2

In the Delta Reform Act of 2009, the California Legislature declared that the policy of Californi
would be to pursue the coequal goals of a more reliable water supply for California and th
protection, restoration, and enhancement of the Delta ecosystem, Then it went further an
created the Council to develop a Delta Plan that would pursue both of these goals. ACWD h3
serious concerns that the drafi Plan fails to pursue a more reliable water supply for Californianf: 10177-3
Moreover, the draft EIR does not provide sufficient information to allow the public oragf
Council to assess whether the proposed project—the fifth draft of the Delta Plan—or an
alternative will accomplish the Legislature’s purpose. The draft EIR is lacking in critic
substantive areas.

h B o

Ev a

Draft Delta Plan Concerns

First, we wish to address Water Resource Policy Number 1 (WR P1), the first policy in Chapter

Four, A More Reliable Water Supply for California. It is extremely troubling that the plan L0177
L L0177-
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altempts to review and regulate local water management decisions on everything from-
ratestructures to recycling targets. The California Legislature did not establish the Delta
Stewardship Council to intervene in local water management decisions by scores of publi¢
agencies throughout the state. It was established to create a plan that could serve to coordinatg
the many local, state and federal efforts in the Delta. The Council should redirect its energy op
the Delta, improving the reliability of water supplies and the ecological recovery of the estuary.

Second, the draft does not clearly and unambiguously support a key objective of the Bay Dcﬁ
Conservation Plan (BDCP) — the recovery of water supplies lost due to regulatory restriction;
facing a water conveyance system that BDCP intends to dramatically improve. BDCP is furthg
threatened by the draft Delta Plan’s proposal to require virtually every significant future BDC
action to undergo an additional review process by the Stewardship Council rather than t
embrace BDCP actions as being consistent with the Delta Plan.

5
L
P
i

Third, the draft plan seems to imply that in the future, less water will need to be exported fro
the Delta area. The public water agencies that use water exported through the Delta

considering investing billions of dollars through the BDCP to restore water reliability whi
working towards Delta recovery efforts. The draft plan and the draft EIR seem to assume that
those investments will actually decrease export reliability.

Water agencies have echoed these concerns in their comments, including an alternate Delta Pl
approach proposed by various agricultural and urban interests throughout the state.
regulatory approach in this draft will threaten the success of the Stewardship Council and detra
from prospects of a successful, collaborative approach. We must get the Delta Plan right for
sake of our water supply, economy and environment.

Draft EIR Concerns

Failure to Pursue a More Reliable Water Supply or Discuss Practical Impacts of Reducing Wat
Supply. Of great importance to ACWD is how a proposed project will achieve the “watgr
supply” element of the coequal goals. The draft EIR clearly states that a proposed project wi
result in reduced water supplies compared to the status quo (no project altemative). We
concerned with any substantial reductions in the water supplies developed in the watersheds
the Sacramento and San Joaquin rivers that are beneficially used for municipal, industrial &
agricultural purposes. The Delta Plan Draft Program EIR assumes such reductions will be offset
by "programs and projects that will improve self-reliance." (Delta Plan Draft Program EIR,
2A-6, lines 10 through 12.) The impacts of that paradigm are not adequately presented in the
Delta Plan Draft Program EIR and are difficult to reconcile with the legal mandate that the Delfa
Plan "include measures to promote a more reliable water supply that [meets] the needs f
reasonable and beneficial uses of water." (Water Code, § 85302(d)(1).) Most simply put, water
supplies conveyed through the Delta were developed because local and regional water suppli¢:
were insufficient to meet then existing or projected uses. There is no basis to assume sufficient
actions can be taken, particularly within the time periods suggested, to offset the water supp
reductions or to meet the needs of reasonable and beneficial uses of water, specifically
“sustain the economic vitality of the state.” (Water Code, § 85302(d)(2).)

71

Q =

LO177-4

LO177-5

LD177-8

LO177-7

LO177-8

Response to comment LO177-5

This appears to be a comment on the project, not on the EIR. Moreover,
the Draft Program EIR did not evaluate implementation of BDCP as part
of the Proposed Project or the alternatives. Please refer to Master
Response 1.

Response to comment LO177-6

This is a comment on the project, not on the EIR.

Response to comment LO177-7

This is a comment on the project, not on the EIR.

Response to comment LO177-8

Please refer to Master Response 5.
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Defective Project Objective. The Project objectives need to adequately reflect the Legislature’
requirement that implementation of the Delta Plan further the restoration of the Delta ecosyst
and work toward a more reliable water supply—the coequal goals. The Delta Plan is a ke
document to achieve the co-equal goals, yet the draft EIR does not analyze how the alternativ
in this document would or would not achieve the coequal goals. This omission, leaves ACWD,
other stakeholders, and the Council itself without sufficient information to determine if t

proposed project can meet its legislatively-driven objectives.

Defective Impact Analysis. The draft EIR needs to properly assess how the proposed project

will impact resources.

The analysis should be focused on the strategies, policies, an|

recommendations in the Delta Plan as an integrated management plan. Instead, it focuses of
project-specific examples of existing EIRs to demonstrate project-level physical impacts. In this
way, the draft EIR fails to evaluate the environmental consequences of a proposed project (or
alternatives) as a whole.

ACWD understands that the Council intends to release a sixth staff draft Delta Plan for publ
comment sometime this spring. We have seen progress since the first draft and we offer the
comments in the hope that the sixth draft will promote a water supply that meets the needs fgr
reasonable and beneficial uses of water at the same time that it promotes a healthier Del
environment. Given the changes to the draft Plan that are needed, we believe the Council must

also release a new amended draft EIR that reviews these changes.

As the Council begins

drafting the next documents, ACWD asks the Council to focus on the key areas mentioned in this
letter and in the comments submitted by the State Water Contractors and the San Luis & Delta-
Mendota Water Authority. ACWD appreciates the tremendous effort to get the Delta Pl
drafting process to this critical stage and hopes to be an enthusiastic supporter of the fin
product.

Sincerely,

Wl
Walter L. Wadlow '
General Manager

By Email

cel

Beau Goldie, Santa Clara Valley Water District
Jill Duerig, Zone 7 Water Agency
Terry Erlewine, State Water Contractors, Inc.
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Response to comment LO177-9

Please refer to Master Response 3.

Response to comment LO177-10

Please refer to Master Response 2.

Response to comment LO177-11

This is a comment on the project, not on the EIR.



LO178 Calaveras County WD

Response to comment LO178-1

Comment noted.

CALAVERAS Business Office Response to comment LO178-2

423 East St Charles Street
C()I INTY Post Office Box 846

San Andreas, California 95249 Comment noted.
WATER (209) 754-3543
DISTRICT Fax (209} 754-1069
February 1, 2012

Delta Stewardship Council
Attention: Terry Macaulay

980 Ninth Street, Suite 1500
Sacramento, CA 95814

Subject: Draft Delta Plan, Program Environmental Impact Report, SCH #2010122028

Dear Ms. Macaulay:

Thank you for the opportunity to review and comment on the Delta Stewardshi
Council's (DSC) Delta Plan Draft Environmental Impact Report. The Calaveras Coun
Water District supplies water to over 12, 500 customers within the County of Calaverag.
Our agency has participated in the DSC process through the review of previou
documents, draft plans and DSC meetings and workshops. Additionally, our agency is
a participant in the Ag-Urban Coalition and worked in the development of that group'
Alternate Draft Plan as submitted to the DSC previously. We will focus our comments
on the treatment by the DEIR in its analysis of the Proposed Project but also witl
particular attention to Alternative 1B (the proposed Ag-Urban Coalition draft pla
which our agency worked on jointly with a number of other public local and region
water agencies, local governments and other interests.

LO178-1

It is our intention to provide the Council with comments on the Draft Environmental
Impact Report (DEIR or EIR) that will provide insights and direction to the Council to
produce a legally adequate Final Environmental Impact Report (FEIR) and a Plan thajt
will be understandable, sustainable and can practically be implemented so as to achieve
the coequal goals as defined in statute!. We consider this duty to be a serious mattey
both due to our local agency status (Public Resources Code §21062) and also as a
responsible agency under CEQA (PRC, §21069).
-L0178-2

* California Water Code Section 85054




As a responsible agency it is likely that in the future our agency will be carrying o
water supply, water quality, water use efficiency and other similar projects. Due to ou
agency’s location within the Delta Watershed? (not withstanding the California Wat
Caode, for environmental analysis and resource purposes the specific geographic area i
which our agency is located is more accurately described as the Sierra Nevad
Ecosystem)?, it is possible that there may be occasions under which local managemer
actions by our agency may be restricted in some fashion or even prohibited b
proposals within the present Proposed Project. Therefore, our interests in the propose
Plan and the attendant CEQA document are significant. For the purposes of our lon
term planning responsibilities, it is of critical importance that the Plan and its analysis i
accurate and clear.

The EIR is excessively voluminous, and yet it still provides the reader with n
meaningful, reasonable, assessment of environmental impact analysis. The descriptior
of the Proposed Project lacks basic details for the reader, such that one cannc
determine exactly, or even approximate, what is or is not proposed. This confounds th
very foundation of an adequate CEQA analysis since without that descriptiv
foundation to build upon any attempt at forecasting and analysis is reduced to a level
vague concerns. (CEQA Guidelines §15124). This is no small matter and must b
remedied by the Lead Agency in the final document.

“A curtailed or distorted project description may stultify the objectives of the reportin
process. Only through an accurate view of the project may affected outsiders and publi
decision-makers balance the proposal's benefit against its environmental cost, conside
mitigation measures, assess the advantage of terminating the proposal (ie, the 'n
project” alternative) and weigh other alternatives in the balance. (3) An accurate, stably
and finite project description is the sine qua non of an informative and legally sufficier
EIR.” County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185.

We find that this flaw in the document is further compounded by the reader bein;
confronted with a plethora of nonessential information about potential impact
regarding general classes of projects, that is neither helpful in separating fact fron
fiction, nor the impacts of the proposed plan from a catalog of off-the-shelf boilerplat
narratives. Additionally the reader is challenged to determine if the project being

# California Water Code Section 85060
3 Sierra Nevada Ecosystent Project, Final Report to Congress, vol, 1, Assessment Suninaries and Management
Strategies (Davis: University of California, Centers for Water and Wildland Resources, 1996)
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Response to comment LO178-3

Please refer to Master Response 2.



assessed in the document is comprised of the “twelve binding policies” (which arge
proposed to become regulations), or also consists of one or more of the “sixty-one nop
binding recommendations” or is also found within the lengthy and conflicting narrative.
(D5C DEIR, Executive Summary pg. ES-1)

The sixty-one non binding recommendations are apparently things the Council advises
other agencies it would like to see occur. These recommendations may or may not ever
be accepted and implemented and therefore are speculative in nature. Thus, rather than
achieve the primary purpose of CEQA, to inform decision makers (which in this casg
are not just the lead agency but also responsible agencies) this document fails to
adequately do so. Again, we must declare that this is fundamental to the purpose of
preparing the document. The purpose of CEQA analysis is to ... “Inform governmentdl
decision makers and the public about the potential, significant envirommental effects of proposed
activities” and to “Prevent significant, avoidable damage to the environment by requirin
changes in projects through the use of alternatives or mitigation measures when thy
governmental agency finds the changes to be feasible.” (State CEQA Guidelines, §15002)

At a minimum the reader must be able to conclude what the Proposed Project is andl
what is, or is not likely to take place if the project is implemented?. Absent that critical
information any reasonable assessment of impacts is quite difficult if not impossibled.
We believe this lack of clarity is not only of concern to the public and local agency
members attempting to make sense of the EIR, but also the Council itself. Indeed, the
Council must have a clear picture and understanding of what their own project is if
they are to make a reasoned decision in the record, about what the environment

impacts are and to what degree they may occur. j‘

Adding to the confusing aspects of this EIR is that the comparison of alternatives as
required by CEQAS® is inaccurate and therefore inadequate for its intended purpose. Aj
accurate portrayal of the likely outcome of selecting one alternative over another is
essential to guiding the Council in making a reasoned decision. If the comparison aof
alternatives is flawed then a decision by the Council based on that information wouldl
similarly be flawed.

* State CEQA Guidelines §15124
" County of Inyo v. City of Los Angeles (1977) 71 Cal. App.3d 185 B
¢ State CEQA Guidelines §15126.6
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Response to comment LO178-4

Please refer to Master Response 3.



It is our assertion, and we shall detail this in our comments, that the EIR
mischaracterizes the functional details of Alternative 1B and the Proposed Project s
that the predicted outcomes are inaccurate. This must be corrected with an accurate
comparison of the Proposed Project and Alternative 187, _

The Proposed Project advocates the application of “a more natural flow regime|

—=LOD178-4

throughout the Delta Watershed as a cornerstone to the ecosystem restoration of the | gy74.5

Delta. However, there is no qualitative or guantitative analysis anywhere in the EIR of
what impacts would result from the imposition of such a flow regime.

Specific comments provided below cite EIR Page number and appropriate section, or by
line or other identifier.

Page 2A-5, lines 2-4. There is no evidence in the EIR supporting the claim regarding the
detailed outcomes of the Proposed Project. There are no metrics or data to support the
claim and lacking such supporting information the reader is left with speculation rather
than a supported conclusion.

Page 2A-5, lines 25-38. None of these stated actions results in increased water supplies.
These are simply additional demand side actions that will increase the marginal cost of
water to the customers of local water agencies and reduce revenues to local agencies.
T'his is not an increase in water supply reliability. The conclusions that such efficiency
measures would “improve regional self-reliance and reduce relinnce on the Delta” i

T

inaccurate. The term “regional self-reliant” for our agency and others on the west slopg

of the Sierra within the Sierra Nevada Ecosystem is meaningless. Our agency import]
no water from any other region, as do many other similar agencies. Thus, while th
EIR’s assertion may be correct in some export areas south of the Delta, it is meaningles
to water systems within the Sierra Nevada Ecosystem, which is served by the locally
sourced water.

ooy

Page 2A-5, lines 34-38. The addition of an additional Water Supply Reliability I-'.leme}:
will not provide any improvement to existing water supply reliability above ths

already provided by the completion of Urban Water Management Plans as required by
the Department of Water Resources. Thus, the conclusion regarding improved watey

7 Section 21083, Public Resources Code; Reference: Sections 21061 and 21100, Public Resources Code; San
Francisco Ecology Center v, City and Connty of San Francisco, (1975) 48 Cal. App. 3d 584,
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Response to comment LO178-5

As described in Section 2B of the Draft Program EIR, the Delta
Stewardship Council does not propose or contemplate directly authorizing
construction or operation of any physical activities. Rather, through the
Delta Plan, the Delta Stewardship Council seeks to influence the actions,
activities, and/or projects of other agencies — the details of which are
under the jurisdiction and authority of the individual agencies that will
propose them in the future. The Delta Plan’s degree of influence on future
undefined projects is unclear. For these reasons, this EIR does not seek to
evaluate the environmental impacts of the incremental change in those
actions, activities, and/or projects that could result from the Delta Plan.
Without specific details of future projects, it is not possible to develop
quantitative impact analyses.

Response to comment LO178-6

Please refer to response to comment LO178-5.

Response to comment LO178-7

The EIR includes measures that address both demand and supply within
the referenced discussion of development of reliable local and regional
supplies. All of these measures have the potential to reduce demand for
water from alternative sources, including in some instances from the
Delta. The Revised Project and the RDEIR address areas located upstream
of the Delta. In particular, the RDEIR recognizes that many upstream
areas, especially those in the foothills and mountains that surround the
Sacramento and San Joaquin valleys, do not have substantial groundwater
supplies. Accordingly, it assumes that, within projects that target a reliable
water supply, projects to recycle wastewater and stormwater would
predominate over groundwater projects (RDEIR p. 3-2). See also Master
Response 5.

Response to comment LO178-8

As described in lines 30-33 of page 2A-5 of the Draft Program EIR, the
Delta Plan policies and recommendations include provisions required for
Urban Water Management Plans as well as additional provisions to require
water suppliers to describe plans to improve self-reliance and reduce
reliance on the Delta water supplies. Lines 34-45 of page 2A-5 describe
additional Delta Plan recommendations that would address items not
included in existing Urban Water Management Plans, such as retrofitting



of State facilities to increase water use efficiency and reduce reliance on the Delta.
Completion of Urban Water Management Plans is not mandatory unless a water
agency requires approvals or funding from a state agency. The inclusion of
provisions referred to in this comment on page 2A-5 of the Draft Program EIR also
would require completion of Urban Water Management Plans for projects that need
to be consistent with the Delta Plan.



supply reliability is unsupported in the record. The reader is being mislead about th
characteristics of the Proposed Project almost immediately in the DEIR.

Page 2A-5 and 2A-6. The conclusion is reached on the first two lines of page 2A-6 th;t

(policy) “ER P1 could result in the development of local and regional supplies and less reliang
on Delta water.” is not factually correct. ER P1 proposes “...that the State Water Resource

Control Board cease issuing water rights periits in the Delta and the Delta Watershed...” It is

impossible to imagine a new water supply project for new surface storage being able t
be constructed absent the project proponent acquiring a water right permit from th
SWRCB. To be precise, the Proposed Project would have the opposite effect fron
“..encouraging development of storage projects...” (Page 2A-6 line 3). No surface storag
projects could move ahead absent a water rights permit and the ER P1 is in conflict wit]
the conclusion in the DEIR. The reader is being misled about the characteristics of th
Proposed Project.

rights protections.

It should also be noted that ER P1 is inconsistent with C.W.C. §85031(a) regarding watj

Page 2A-6, line 3. WR R5 is a proposal to require that “The State Water Resources Contr
Board and/or the Department of Water Resources should require that proponents requesting
new point of diversion, place of use or purpose of use that results in new or increased use ¢
water from the Delta Watershed should demonstrate that the project proponents have evaluate
and implemented all ober feasible water supply alternatives.” (Emphasis added)

This would place agencies such as ours in the position of not selecting the most cog
effective or even the most environmentally appropriate project, but to rather exhaug
through implementation all feasible (capable of being done) alternatives irrespective c
relative benefit, cost, or environmental consequence.

The combined effect of WR R5 and ER P1 is to render the protections otfered to sourc
areas under the State’s Area of Origin statutes meaningless. This is not a water supply
reliability proposal, but the exact opposite. The reader is again being misled about th
characteristics of the Proposed Project. We must repeat that that ER PP1 is inconsister
with C.W.C. §85031(a) regarding water rights protections.

Page 2A-17, lines 5 - 44. It must be noted that on western slope Sierra Nevada foothil
and mountain areas the potential for groundwater storage facilities is not feasible due t
the fractured rock nature of the geological formations. There are only a few, scattered
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Response to comment LO178-9

Please see the revised policy ER P1 and recommendation ER R1 in the
Final Delta Plan. As described in Section 2A, local and regional water
supplies could include recycled wastewater and stormwater projects that
do not require changes in water rights permits. Moreover, the Delta Plan
does not prohibit the issuance of all new water rights permits, but rather
restates existing legal requirements including the constitutional principle
of reasonable and beneficial use; Water Code sections 85021, 85023,
85031; and other provisions of California law. See RDEIR, p. C-12
(WR R3).

Neither the Delta Reform Act nor the Delta Plan affect water rights (Water
Code §§ 85031, 85032(i)). Please see Master Response 5 for further

discussion of the EIR’s analysis of the protections for exiting water uses
and users. These protections are included in all of the alternatives analyzed
in the EIR.

Response to comment LO178-10

Please refer to response to comment LO178-9. Economic impacts are not
effects on the environment under CEQA, and are not analyzed in the EIR
(CEQA Guidelines §§ 15064(¢e) and 15131). Please refer to Master
Response 2.

Response to comment LO178-11

Section 3 of the Draft Program EIR and the RDEIR both recognize that
groundwater in the foothills of the Sacramento and San Joaquin valleys
can be limited.



ground water basins, and for the most part ground water supplies in this region arg
unreliable and vary dramatically based on location as to their yield, depth and quality
of ground water. Please clarify for the reader so that there is an understanding of the
differences within the Sierra Nevada Ecosystem and that of the Sacramento and San
Joaquin Valley.

Page 2A-23, lines 16-17 and 39-40. The term “regional self-reliance” is unclear in its
applicability to upstream Sierra Nevada Ecosystem areas such as our agency serves.
Our water supplies are derived from water collecting as snow melt and rainfall in this
region and are acquired from diversions from within this region for use in this region.
That would indicate, to a reasonable person, that where these conditions occur a local
agency would be “regionally self-reliant”. However, that is not clarified in the
document and therefore the reader is left guessing as to the meaning of the term as it
applies to the Sierra Nevada Ecosystern. Please clarity.

Page 2A-24, lines 33-37. This descriptive action within the project is too broad and
generalized to allow for proper analysis. The specific tributaries should be analyzed
with through an Instream Flow Incremental Methodology (IFIM) process dealing first
with local stream reach needs and only then downstream objectives. Further, we note
the submitted Alternative 1B pages 26 through 37, which addresses both ecosyster
restoration and water quality. There are 11 actions that are directives (and nat
recommendations as in the Proposed Project) for actions that are further divided int

LO178-11
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short, medium and long term time periods. Further, these actions approach ecosysterp-10178-13

restoration and water quality management in a more comprehensive, integrated
resources fashion and not on just a “more flows” basis.

Ihe fundamental difference between directives and recommendations (authoritative vd.
advisory terms) is not captured either in the Project description or Alternatives
comparison sections in this EIR. That fact confounds the reader in determining thosg
things that will happen as a result of the Proposed Project, or Alternative 1B.

Page 2A-25, lines 5-6. The implausible conclusion is reached on the referenced lines thgt
the development of flow objectives and criteria will lead to additional projects ap

described in Section 2.2.1. There is no clear nexus between increased flow objectives andl

criteria by the SWRCE and the described projects. The reader is left to speculate why
these projects would be implemented only with these flows in place. Please explain and
clarify.

Comments
Draft Delta Plan, Program Environmental Impact Report, SCH# 2010122028
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Response to comment LO178-12

Please refer to response to comment LO178-7.

Response to comment LO178-13

As described in Section 2B of the Draft Program EIR and Master
Response 2, the Delta Stewardship Council does not propose or
contemplate directly authorizing any physical activities, including but not
limited to construction or operation of infrastructure. Rather, through the
Delta Plan, the Delta Stewardship Council seeks to influence the actions,
activities, and/or projects of other agencies, the details of which would be
under the jurisdiction and authority of the agencies that will propose them
in the future and conduct future environmental review. Without specific
details of future projects, it is not possible for the Delta Stewardship
Council to develop quantitative thresholds of significance, conduct site- or
location-specific quantitative analyses, and design site-specific mitigation
measures. Accordingly, in the absence of specific proposed physical
projects, this EIR makes a good faith effort to disclose the potentially
significant environmental effects of the types of projects that may be
encouraged by the Delta Plan and to identify program-level mitigation
measures.

The EIR analyzes the whole of the project—i.e., the Delta Plan—rather
than segmenting the Project into separate components, such as the binding
policies or the non-binding recommendations. A segmented approach
might minimize any impacts and would not accurately reflect the
substantively-intertwined and geographically-overlapping nature of the
policies and recommendations. See Master Response 2.

Response to comment LO178-14

As described on page 2A-39, Lines 38 through 40, of the Draft Program
EIR and Master Response 5, it is anticipated that implementation of
updated water quality and flow objectives by the State Water Resources
Control Board (SWRCB) could increase Delta outflow, reduce current
reverse flow conditions in the south Delta, increase flows in restored Delta
floodplains, and result in a more “natural flow regime” in the Delta.
Neither the Delta Plan nor the SWRCB’s flow objectives will affect water
rights. Following the adoption of its flow objectives, the SWRCB will
engage in a further public proceeding, including complete environmental
review, concerning implementation of the objectives, which may include
altering water rights. Please see Master Response 5 for further discussion



of the EIR’s analysis of the updated flow objectives and the protections for exiting
water uses and users. Affected water users could pursue the types of water supply
reliability projects identified in Section 2.2.1 to develop alternative local supplies or
to reduce local demand.



Page 2A-39, Section 2.2.2.4.1. We are confused by the continued single action approach
described here. The Delta Plan (pages 133-134) identities other factors influencing water
quality as: in-delta land uses, dredging, levees, tides, point and non-point source
pollutants, in-delta water use, export water use and diversions. However, once again
the Plan ignores those factors and proposes a focus on increasing flow patterns for
Sierra Nevada Ecosystem and other upstrearm rivers.

While we agree with the conclusion in lines 35-37 that there may be reductions ifr
available water supplies in export areas, there is no recognition that by committing
Sierra Nevada Ecosystem river flows to meet new criteria and flow objectives there will
also be a reduction in upstream water supply sources. Thus, increased flows would
appear to frustrate if not prohibit achievement of one of the coequal goals - improving
water supplies. That would then mean that the term coequal is meaningless under the
proposed Plan. That should be so stated in the EIR accompanied by an explanation wh
the Council would propose a plan that abandons their mission to achieve those goals.

Page 2A-44, lines 9-12. The stated uncertainty that the DWR “_will follow the
recommendations of the EIR...” is then followed by the conclusion that this EIR assumep
the DWR will follow the recommendations. Unfortunately, no explanation of the
recommendation process or why the DWR would do so is provided. If this implies that
all recommendations are expected to be followed, the analysis should explain the
underlying logic. Please provide supporting reasoning for this conclusion

Page 2A-45, lines 16-39. This is a listed series of things that could happen. The use of the
term “could” only indicates a possibility or casual relationship between proposal and
implementation. This is highly speculative and the reader has no basis or informatiof”
upon how to determine if the conclusion is valid. There is no evidence presented in the
EIR to support the conclusion. =

Page 2A-46, lines 9-31. It is not clear exactly what the Delta Stewardship Council’s

process is to encourage actions. Specifically how does the Council intend of
communicating and implementing its encouragement?

Page 2A-46, lines 32-43. We don't understand how the assumption that the identified
agencies will do what the EIR claims they should do, based on some method of
undefined DSC encouragement. Why is the assumption valid?

Comments
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Response to comment LO178-15

Please refer to Master Response 5.

Response to comment LO178-16

Please refer to Master Response 2.

Response to comment LO178-17

The listed example programs are representative of actions that water users
take to reduce the effects of agriculture on water quality. As described in
Section 2B of the Draft Program EIR and in Master Response 2, the Delta
Stewardship Council does not propose or contemplate directly authorizing
any physical activities. Rather, through the Delta Plan, the Delta
Stewardship Council seeks to influence the actions, activities, and/or
projects of other agencies, the details of which would be under the
jurisdiction and authority of the agencies that will propose them in the
future and conduct future environmental review. Accordingly, in the
absence of specific proposed physical projects, this EIR makes a good
faith effort to disclose the potentially significant environmental effects of
the types of projects that may be encouraged by the Delta Plan and to
identify program-level mitigation measures.

Response to comment LO178-18

As described in Master Response 1, the Delta Plan includes policies and
recommendations designed to achieve the co-equal goals. The types of
projects listed in Section 2.2.4 and referenced in this comment are
representative of those that local agencies might take, pursuant to the
Delta Plan’s policies and recommendations, to improve flood
management.

Response to comment LO178-19

Please refer to Master Response 2.



Page 2A-48. The page contains a series of things that could happen or could
implemented or could include something. The term “could” implies a degree c
uncertainty rendering a possibility. It would be helpful in analyzing the Propos
Project if terms were used more similar to the actual text of Alternative 1B. That is
descriptor of how the Council would make recommendations and collaborate wit
other agencies. How the Council would provide incentives to programs. Terms such a
“direct” and “recommended” which are used in the Alternative 1B are easil
distinguishable as things that will occur and may occur and even for those that ma
occur there is some clarity provided in how the governance structure of the DSC woul
take those actions. The Proposed Project description simply leaves the read
wondering. The EIR compounds the problem further by failing to describe how thes
actions may take place.

Page 2A-49. [t would be helpful to the reader to understand what the actual processe|
are that the Council would use in their governance to interact with other agencies t
“encourage” things to occur. Please compare the relative vagueness in the Propose

Council would do to either direct an outcome or otherwise bring it to fruition. The EIl
should note that significant difference in the description and analysis of the Propose
Alternatives.

=]
{3}
|
Project to the specific activities called out in Alternative 1B that indicate things thg -0178-21
R
i

LO178-20

Page 2A -50. Please see use of the term “could” as a descriptor as in our previous | 417455

comments referring to Page 2A-48.

Page 2A-51, lines 32-37, Page 2A-52 lines 1-8. How, or under what circumstances is this
“encouraged” outcome for reoperation of reservoirs believed to occur? Currently, this

analysis is not even informed speculation as to a fairly signiticant outcome. Some of the | 5174.23

reservoirs in question are the sole source of municipal and irrigation supply for Sierra
Nevada Ecosystem communities. Actions that could occur should at least be given somg

estimate of the significance of one or both variables.

Page 2A-64, Section 2.3.1.4.1. Given the nature of the coequal goals it would have beet
more informative if the range of potential impacts had included the likely impacts tg
Sierra Nevada Ecosystem water supply reliability. This assessment should includ
potential impacts to communities served by existing projects, the increased costs an
reduced reliability of developing alternate groundwater supplies in areas of unreliabl
groundwater supplies (fractured rock groundwater sources are not a reliable source

groundwater supplies in general), a reduction in water available for hydroelectri
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Response to comment LO178-20

Please refer to Master Responses 1 and 2.

Response to comment LO178-21

Please refer to Master Responses 1 and 2.

Response to comment LO178-22

Please refer to Master Response 2.

Response to comment LO178-23

The Revised Project moved the referenced recommendation, RR R12, to
Issues for Future Evaluation and Consideration. This reflects the Delta
Stewardship’s continued belief that any proposal by DWR and other
agencies to reoperate upstream reservoirs should include consideration of
improved watershed management actions. Such actions will also help
attenuate flood flows as well as improve ecosystem functions and water
supply availability. Nonetheless, because Issues for Future Evaluation and
Consideration only direct the Delta Stewardship Council’s consideration
of future actions and do not encourage any physical actions, the RDEIR
does not evaluate their effects on the environment.

Response to comment LO178-24

Please refer to the response to comment LO178-7.



generation (leading to a greater dependence on fossil fuel plants or significantly highe)
and less reliable wind and solar plants), a loss in water supply reliability in the Sierr,
Nevada Ecosystem would result in a loss in agricultural production due to reduced
water available for those customers. None of these impacts are addressed in the EIR, bu
must be, to meet the minimum requirements of CEQA.

Page 2A-65, line 1. The Proposed Project has only one water quality policy (ER P1) an
it is a more broadly stated policy rather than a specific water quality policy. We refey
you to the more effective and specific language in the submitted Alternative 1B on it
pages 34-37. .
Page 2A-72, Reliable Water Supply. It is inaccurate to simply portray Alternative 1B a
having no recommendations regarding specific conveyance options. The fact is tha
Alternative 1B recognizes that the BDCP should be completed by January 1, 2014 an
that the BDCP is the place to develop a specific conveyance strategy.

Page 2A-73 Delta Fcosystem Restoration. It is inaccurate to define ecosystem restoratiol
within the single metric of a “More Natural Flow Regime”. While that is one factor ther
are comprehensive ecosystermn actions that must be taken to achieve restoration as one ¢
the two equal goals. Alternative 1B includes a much richer and more vibran
comprehensive ecosystem restoration and management proposal (see pages 26-32 of th
submitted Alternative 1B which contains 9 directed actions).

Page 2A-74, Delta Ecosystem Restoration. The comparison between the Propose
Project and Alternative 1B tends to diminish the importance of the clarity in focus ¢
actions in Alternative 1B. Effective ecosystem restoration is premised on knowing wh.
should be done. Adaptive management is a system of acquiring and using knowled

gained to modify management actions when necessary, so as to carry out the corre
implementation actions. Please see the submitted Alternative 1B pages 9-11 and the
directives contained therein.

Page 2A-75, Policy Elements. The comparison between the Proposed Project ang
Alternative 1B is inaccurate and misleads the reader. The Proposed Project has n
proposed actions to carry something out. In contrast, Alternative 1B contains specifi
actions that can be identified as they are started with the word “Direct”. Page 19 o
Alternative 1B also gives specific direction regarding assessing and promotin
additional water efficiency measures, while the analysis in the DEIR concludes exactl
the opposite. This analysis must be corrected to reflect the actual content of Alternativ
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Response to comment LO178-25

Please refer to Master Response 2.

Response to comment LO178-26

The entry on Table 2-4 related to "No Recommendations or Policies are
identified regarding selection of implementation of Specific conveyance
options" reflects the fact that the Bay Delta Conservation Program is
proceeding independently from the Delta Plan development process, as
explained on footnote b of this table and in Sections 22 and 23 of the EIR.
Response to comment LO178-27

Comment noted. Please refer to Master Response 3.

Response to comment LO178-28

Comment noted. Please refer to Master Response 3.

Response to comment LO178-29

Please refer to Master Responses 1 and 3.



1B as opposed to the existing project if the reader is not to be led astray by the currer
analysis.

Page 2A-81, Flood Risk Reduction. The comparison between the Proposed Project an
Alternative 1B is inaccurate and misleads the reader. The presented analysis fails t
report that Sierra Nevada Ecosystem reservoirs also provide local and regional floo

protection and that there is a responsibility to also protect lives and property outside
the Delta first, especially for those projects built with that operational responsibility.

Quite the opposite is true in the Proposed Project under which there will likely be a
increase in local, upstream flood risk to people and property as operations are modified
solely to protect the Delta from flooding. In short, the Proposed Project would shif

flood risks to upstream local populations, communities and farms to protect the Delta.
T'hat is clearly a significant redirected impact to those upstream areas that would placg

lives and property at risk.

Page 2A-83, lines 38-42. The phrase “...provide a more reliable water supply for California...|

is a very general term. A water supply is a very localized attribute. It should b
recognized that there are regions in which lands are located nearly adjacent to larg
reservoirs and canals from which no water supplies are available. Those reservoir an

canal supplies are dedicated for use elsewhere, sometimes in another region far away.

Thus, gains in water supply, or for that matter reductions in supply, should b
evaluated with an eye towards where the actual gain or loss would take place i1
relation to the subject facility.

Page 2A-85 lines 33-34. Reservoirs are filled and provide deliveries for supply t
agencies within the Sierra Nevada Ecosystemn 12 months of the year and not just in lat
summer and fall months. Please correct.

Page 2A-85 lines 35-43. This discussion of climate change fails to recognize th
significant effect that the combination of climate change and dense forest vegetativ
cover within the Sierra Nevada Ecosystem is having on spring flows. In some areas c
the Sierras a dense forest cover of small conifers and brush result in a reduction if
spring runoff. This is caused by the combination of spring growth accurring within th
forest vegetation at the same time as spring runoff. The spring growth of the dens
cover however, sculpts the hydrograph by consuming water throug]
evapotranspiration and reducing the spring runoff. As climate conditions change to les

snowmelt and more rainfall events and warming temperatures, this effect will increasd.

Absent an improved and more effective forest thinning program in the Sierra Nevad
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Response to comment LO178-30

Please refer to Master Response 3. The Delta Plan does not direct or
encourage reservoir operations that would increase the risk of flooding in
upstream locations, nor does it direct or encourage reservoir operations
designed solely to protect the Delta from flooding. As stated on page 131
of the Delta Plan, “DWR is leading a System Reoperation Task Force with
Reclamation, USACE, and other State, federal, and local agencies to study
and assess opportunities for reoperating existing reservoir and conveyance
facilities to improve flood protection and capture of available water
runoff, particularly in the context of climate change.”

Response to comment LO178-31

Please refer to Master Response 2. In addition, the Delta Plan encourages
the development of local and regional water supply projects to improve
water supply reliability.

Response to comment LO178-32

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.

Response to comment LO178-33

The description of conditions under the No Project Alternative that could
occur through the study period considered in this EIR (through 2030)
anticipates a reduction in spring runoff for a variety of reasons. It was
determined to be too speculative to forecast changes in reservoir
operations in response to climate change because such changes could
require studies and approvals from other agencies, including U.S. Army
Corps of Engineers, State Water Resources Control Board, and
Department of Water Resources.



Ecosystem, there will be reduced flows over those anticipated resulting from the singl,
effect of climate change on snow melt. The Sierra Nevada Ecosystem is a comple:
network of interrelated natural systems, and any attempt at directly linking warmin
temperatures to increased spring runoff, without accounting for forest condition, wi
fail.

Additionally, as runoff conditions change as a result of climate change, there is likely to
be a change in operation of reservoirs within the Sierra Nevada Ecosystem to an
operation that is more conservative towards water supply reliability. That is, one in
which fewer spills take place during times they do now, as facilities owner /operatorg
firm up year-to-year reliability in lieu of a higher percentage of gross yield from the

reservoir.

Page 2A-86, lines 1-4. Please reflect the fact that there are also many Sierra Nevadh
Ecosystem water users served by locally funded, constructed and operated water
facilities. These facilities operate as compact, non-interregional, self-sufficient systemg.
In short, they are already regionally self-sufficient and do not depend on a vast network

of interregional storage and conveyance and pumps to deliver water. Additionall
many of these systems are gravity fed, renewable energy producers. =

Page 2A-86, lines 26-27. Please correct to read, “...local and regional water supplies in expor
areas and improved water conservation...”. As written, this statement is not universally
true.

Page 2A-88, lines 7-8. Correct to more accurately read, “...in communities in the Delta an
in export areas served from the Delta”

Page 2A-88, lines 21-25. It is not intuitively clear in reading this paragraph why locally
initiated and funded water treatment facilities would not take place under the N
Project Alternative. We are currently under a No Project condition and the mait
challenge to developing water treatment facilities is fiscal rather than by any planning
or lack thereof, for the Delta. Please explain and expand in order to more clearl
distinguish between Sierra Nevada Ecosystem, other upstream and Delta export areas.
Page 2A-95, lines 16-19. This statement is factually incorrect. Alternative 1B does nc
contain “recommendations only” as is alleged, but rather contains some 40 directe
actions and 1 action which contains the alternate descriptor “shall”. Please se
submitted Alternate Plan (Alternative 1B in the EIR). Examples in that submitte
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Response to comment LO178-34

Comment noted.

Response to comment LO178-35

The sentence referred to in this comment on page 2A-86, Lines 26 and 27,
was not modified because expansion of local and regional water supplies
in the Delta watershed, such as wastewater recycling, can be used to
reduce effects on Delta water supplies.

Response to comment LO178-36

The Draft Program EIR has defined the term "areas outside of the Delta"
as areas that use water diverted by the SWP and CVP from the Delta at the
south Delta intakes. Therefore, no change to the sentence referred to in
this comment on page 2A-88, Lines 7 and 8, of the Draft Program EIR has
been made.

Response to comment LO178-37

As described in Section 2.3.2 of the Draft Program EIR, the No Project
Alternative does not include future projects that would require future
studies, environmental documentation, or permitting.

Response to comment LO178-38

The alternatives addressed in the EIR reflect the fact that the Delta
Stewardship Council does not have the authority to directly authorize
construction or operation of any physical activities or to direct the
activities of other agencies. Alternative 1B was informed by the Draft
Alternate Delta Plan - Ag-Urban II Coalition Alternate Delta Plan
submitted by the Association of California Water Agencies in a comment
letter to the Delta Stewardship Council dated June 10, 2011, which
specifically did not include policies.



Alternate Plan (Alternative 1B in the EIR) include page 6, paragraph 1, page 7 first
bullet, page 10 science plan, page 18, 19, 20 regarding information management,
conservation, transfers and conveyance as well as pages 22 (storage) and 24 (funding).
These are not “recommendations only”. The reader is being misled by the EIR.

Page 2A-95, lines 31-33. Please see comment immediately preceding, EIR statement i
factually incorrect.

Page 2A-96, lines 36-40. The primary difference between the Proposed Project and
Alternative 1B is that the Proposed Project would not allow for the completion of
studies on a reasonable schedule, but instead would rush them along under “..Hhe
aggressive schedule...”. Please explain the likelihood and feasibility of reasonably
completing the “..aggressive schedule...”. It should be noted that completing things undef
an aggressive timeframe might increase the opportunities for mistakes, leading t
management decision errors. It would be more informative to the reader to understand
if the Proposed Project can reasonably be expected achieve what is being proposed, or if
this is more of just a hoped for outcome.
Page 2A-96, lines 44-46. It is difficult to determine what the functional difference i
between Alternative 1B's continuation of a successful voluntary program vs. th
Proposed Project “..which encourages mandatory parficipation...”. How, exactly, doe
encouraged mandatory participation take place?

I s

Page 2A-98, lines 8-9. Please note that the reduced emphasis on modifying Sierra
Nevada Ecosystem reservoir operations would avoid potential impacts to those areag.
that receive water from the subject reservoirs, hence, reducing potential impacts t
Sierra Nevada Ecosystem communities, populations and agriculture.

Page 2B-2, lines 15-19. The reference to the Council’s potential influence on the
Consumnes River-Mokelumne River Confluence habitat restoration project and the
highly speculative nature of the incremental change is systemic to much of this
document’s analysis of the Proposed Project as well as the comparison of alternativeg.
However, where there are clear distinctions between directed actions over specific timg
frames (as are called for in Alternative 1B) then those actions are much less speculative
in nature than the sixty plus recommendations as presented in the Proposed Project.
Please clarify. .
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Response to comment LO178-39

Please refer to response to comment LO178-38.

Response to comment LO178-40

Please refer to the response to comment LO178-18.

Response to comment LO178-41

Please refer to Master Response 1.

Response to comment LO178-42

Please refer to the response to comment LO178-23.

Response to comment LO178-43

Please refer to the response to comment LO178-38.



Page 2B-2, lines 24-27. If the analysis is to accord the Proposed Project the benefit o
presumed desired outcomes, then any equitable and reasonable analysis of alternative,
must grant the same leniency to the alternatives, lest the analysis be biased. We hav
identified a number of areas in this comment letter that indicate that this is not the case

but rather it is only the Proposed Project given this leniency. This misleads the readey

regarding the differences between the Proposed Project and the Alternatives.

Page 2ZB-2 footnote #3. This example illustrates that the Council fully intends on
attempting to extend their authority over projects beyond their own definition of a

covered action by contesting the authority of other agencies. We believe this calls int
question the lack of clarity over what is, or is not, exactly a covered action yet again. W
have raised this issue almost continuously with the Council throughout the variou
iterations of the development of the Proposed Project and yet, even now, the issu
remains unclear and unresolved. It is impossible for the reader to determine what is, ¢
is not a covered action, or just how far the Council will go in its attempt to extend it
authority. Please clarify.

Page 2B-6, Delta Ecosystem Restoration, Potential Facilities or Actions, It is not clc;lk

exactly why and how flow objectives that lead to a more natural flow regime will resu
in new storage projects in the Sierra Nevada Ecosystem. It is much more likely that th
creation of a more natural flow regime will have the exact opposite effect, in that mor
water will be taken from Sierra Nevada Ecosystem rivers and streams for use in th
Delta leaving less available for upstream use including new storage projects.

Page 2B-16, Delta Ecosystem Restoration, Potential Facilities or Actions. Please se
immediately preceding comment regarding 2B-6.

Page 2B-17, Water Quality Improvement, Potential Facilities or Actions. There is n
evidence that Alternative 1B would result in less water treatment plants bein
developed. The fact is that water quality treatment plants throughout the State are nc
dependent upon a Delta Plan for directives or recommendations. These plants ar
generally financed, constructed, owned, and operated by local agencies and built, a
they are needed - locally.

Page 3-13, Surface Water Use, lines 37-40. It should be noted that not all diverters fron
within the Sierra Nevada Ecosystem have return flows into the Delta or even Sierr:

streams. Notable examples of those sorts of projects are the San Francisco P.U.Q.
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Response to comment LO178-44

Please refer to the Master Response 3.

Response to comment LO178-45

The definition of a covered action is established by the Delta Reform Act,
as summarized in subsection 2.1.2 of the Draft Program EIR. See Master
Response 1. The referenced footnote recognizes other agencies’ authority
and states that the Delta Stewardship Council “cannot require,” but rather
“encourage[s]” mitigation of non-covered actions consistent with the Delta
Plan.

Response to comment LO178-46

The surface water storage projects included in Table 2B-1 were
specifically included in the description of policies and recommendations
of Fifth Staff Draft Delta Plan to improve water supply reliability. The
Delta ecosystem restoration projects included in the description of policies
and recommendations of Fifth Staff Draft Delta Plan would contribute to
restoration of natural conditions in the Delta. See Master Response 5.
However, Alternative 1B did not include the same emphasis on Delta
ecosystem restoration as the Delta Plan.

Response to comment LO178-47

Alternative 1B did not include the same aggressive schedule to complete
the Delta water quality improvement actions as the Delta Plan. Therefore,
there would be less likelihood of implementing municipal, stormwater,
and agricultural water treatment plants than under the Delta Plan.

Response to comment LO178-48

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.



diversions and those of the East Bay Municipal Utilities District as well as the souther
portion of the Friant Unit of the Central Valley Project.

Page 3-16, Delta Watershed. This section is lacking an assessment of the relative rol
played by the water diversions within the Sierra Nevada Ecosystem in providin,
significant socioeconomic benefits. Significant early water development within th
Sierras took place during the era immediately following the discovery of gold ug
through the late nineteen forties. Most of these early diversions and reservoirs wer
relatively small and with few exceptions served local communities within the sourc
watersheds. This early development, secured by pre-1914 or senior water rightd
however, was cumulatively small compared to the era from 1950 on. A full 80% of th
present reservoir capacity in the Sierra Nevada was completed after 19505

A key aspect of the Sierra Nevada Ecosystemn is its relative health compared to th
downstream Delta Ecosystem. “The history of the Sierra Nevada and vecent ecologicd
assessments suggest that Sierran biodiversity could be maintained by ecologically soun
managemment of lands designated for renewable resource extraction, in combination with

moderate systemn of areas specifically reserved for native biodiversity.”® This illustrates a Sierr:
Nevada Ecosystem in significantly healthier condition than the Delta. Thus, while ther
have been historic environmental impacts through human use of the Sierra Nevad
Ecosystem, they do not approach the current poor condition and trend of the Delta. Thi
points to a more robust sustained resource management pattern within the Sierr.
Nevada Ecosystem than has occurred in the Delta. There may be resource managemer
strategies - learned and applied in the Sierras - that could translate into a mor
sustainable Delta Ecosystem.

It must also be noted with regards not only to existing conditions, but any financia
strategy to fund the Council’s activities, that the benefits derived from water resource
in the Sierra Nevada do not have a commensurate direct reinvestment to the Sierr
Ecosystem and its complex tapestry of institutions that produce those benefits.

Sierra streams produce a downstream irrigation water use annual resource value (al
values are in 1998 dollars) of 450 million. Downstream municipal water is equal to 29
million/yr. and energy generation accounts for some 610 million/yr. There is n

# Sierra Nevadn Ecosystem Project, Final Report to Congress, vol. 1, Assessment Summaries and Management
Strategies (Davis: University of California, Centers for Water and Wildland Resources, p 26, 1996)
IBID
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Response to comment LO178-49

Social and economic impacts are not effects on the environment under
CEQA, and are not analyzed in the EIR (CEQA Guidelines §§ 15064(¢)
and 15131). Please refer to Master Response 2.



commensurate reinvestment except for the relatively low assessments on power plant
(water rights are untaxed). Thus, while the Sierra Nevada generates over 1.3 billion 199
dollars per year in downstream benefits there is no reinvestment to the Sierra Nevad
Ecosystem to improve or even maintain that ecosystem.’® Any discussion of beneficiar
fees and stressor fees would do well to focus on the already inequitable situation withig
the Sierra Nevada as a starting point. It would be much more appropriate to discus
how much in revenues would be spent on investment in improving the Sierra Nevad
Ecosystem rather than asking for local agencies within the Sierras to send money to th
Delta. The EIR should so note this situation. Please include these factual corrections t
the EIR.

Page 3-76, lines 6 & 7. Proposed project policies ER P1 and WR P1 would combine t
potentially prevent any filing of new water rights for an undetermined time and call fc
anew water conservation rate structure. The former would have a chilling etfect on amy
new surface water supply projects requiring a water right while the latter would resu
in increased water rates, reduced supplies and redirected, disproportionat
socioeconomic impacts to DACs (Disadvantaged Communities). The two policies wi
combine to create more, not less, uncertainty to local and regional water resourc
planners attempting to meet the State’s future water needs. There are no propose

mitigation measures for these impacts to the Sierra Nevada Ecosystem local watj

supply systems and the communities, farms and economies they serve.
Page 3-77, Section 3.4.2. ER P1 would place a moratorium on water rights being issued
by the SWRCB under the various Area of Origin, County of Origin and Watershed

Origin Statutes and thereby violate W.C. §85031 and §85032(i). Such a disruption of th
existing, historic water rights protections to the Area or Origin would prevent thes
areas from securing new water supplies while simultaneously the Bay Delta Habita
Conservation Program would move ahead to secure water supply assurances for bot

the State and Federal Projects. This confluence of events would stand on its head the
notion of Area of Origin protections and would constitute a significant, socioeconomig
impacts to those areas within the Sierra Nevada Ecosystem. The only possible
mitigation measure that seems reasonable is to remove that portion of ER P1 thjt

pertains to this matter.

Page 3-77, lines 25-26. The Proposed Project would have the directly opposite effect if
Sierra Nevada Ecosystem areas. Water supplies would be unnecessarily reduced an

w [BLD
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Response to comment LO178-50

Please refer to the response to comment LO178-9. Social and economic
impacts are not effects on the environment under CEQA, and are not
analyzed in the EIR (CEQA Guidelines §§ 15064(e) and 15131). See
Master Response 2.

Response to comment LO178-51

Please refer to the response to comment LO178-9.

Response to comment LO178-52

The analysis of reliable water supplies is compared to existing conditions
for water demands identified in adopted general plans. Please see the
response to comment LO178-7.



new projects prevented per our comments regarding Section 3.4.2. The reader is bein;
misled as to the actual result of the Proposed Project on water supply.

Page 3-79. New water supply facilities that include diversions to storage will be subj
to the requirements of the SWRCH's water rights process and unless relatively small,
subject to the completion of an EIR. That CEQA document would assess a host of
potential impacts including but not limited to: aquatic species and habitat, terrestrial
species and habitat, archaeological and historical resources, recreation, aesthetics, publig
safety, energy consumption during construction, erosion, and downstream water useg.
Additionally, new storage projects must meet requirements of the US.D.A. Fores
Service special use permit process if they take place within Forest Service manage:
lands. Water quality standards under the Clean Water Act 401 process will also b
imposed as conditions on a proposed storage project. Finally, should the storage projeq
be associated with hydroelectric generation, the project would be subject to the
provisions of the Federal Power Act and the Federal Energy Regulatory Commission
(FERC) process. FERC licenses to be issued for projects on lands subject to U.S. Forest
Service or Bureau of Land Management control are subject to Federal Power Agt
requirements specific to that situation!!. These federal authorities in specific cases limif
the authority of the SWRCB2. Please include these factual corrections to the EIR.

Page 3-83, lines 22-45 and Page 3-84, lines 1-15. Any discussion regarding the
development of achieving “...a more natural flow regime...” in the Delta and the Delta
tributaries must take place within the context of the existing conditions of the Delta and
the Sierra Nevada Ecosystem. Flows are not the singular management tool either in thg
Sierras, or the Delta to achieve ecosystem health.

Flow is an integrated piece of the Delta's multi-varied and dynamic habitat system. Th
potential benefit or restoration flow can provide to the Delta ecosystem is limited by th
components of the ecosystem and the attributes of water. Water is one of the majc
habitat components of the Delta ecosystem. The flow of water is one of severa
attributes of water - other attributes Delta waters include toxins and contaminants,
predators, turbidity or clarity of water, and temperature.

L L
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1 Section 4(e) of the Federal Power Act (FPA) requires FERC to solicit and accept conditions promulgated- LO178-54

by the agency responsible for the protection and utilization of the land. 16 U.S.C. Sec. 797(e). See
Escondido Mutual Water Co. v. La Jolla Band of Mission Indians, 466 U.5. 765, 772, 104 5.Ct. 2105, 2110,
80 L.Ed.2d 753 (1984)

'# State Water Resources Board v. FERC, 877 F,2d 743 (9th Cir.1989), and by the United States Supreme
Court in California w. FERC, 495 1.5, 490, 110 5.Ct, 2024, 109 L.Ed.2d 474 (1990)
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Response to comment LO178-53

The approvals and permits referred to in this comment would need to be
considered by lead agencies for future projects, including in some
instances the agencies identified in this comment.

Response to comment LO178-54

As described on page 3-84, Line 15, the water quality impacts of changes
in flow regime are anticipated to be significant as compared to existing
conditions. See also Master Response 5.



Flow, and the ability of flow to contribute to restoring the Delta ecosystem, i
interrelated and dependent on the varied attributes of Delta waters. For example, warm
non-turbid water filled with contaminants and predatory fish will provide limiteq
ecosystem benefit, regardless of the rate and velocity of flow.

The flow of water is also limited by the Delta's existing ecosystem. Water is only one
the components of the Delta ecosystem. The ecosystern is also composed of th
geography of levees and subsidence, geomorphology of Delta channels, water storag,
and conveyance facilities, and ocean or tidal influence. These ecosystern componentf
greatly affect how water flows through the Delta. For example, the volume, velocity
and rate of flow are directly limited by levees, channels, diversions, tides, dams, ang
reservoirs. Therefore, flow and the ability of flow to contribute to restoring the Delt
ecosystem is necessarily limited by the existing physical restraints of the existin
ecosystem components. Simply directing for more natural flows absent an detaileq
assessment of any potential, relative benefit within the existing landscape, is a waste o
a valuable resource and a restoration opportunity squandered.

The Council’s ultimate Plan must accept the fact that current Delta ecosystem is n
longer a natural system. Every component of the Delta ecosystem has changed
significantly over the past 100 years - the geography has changed with reclamation
levees, and dredging, the geomorphology has changed with channelization and floo
control measures, turbidity has changed with altered sedimentation and dams, the foor
web has changed due to nutrient ratios, the fish communities have changed due t
introduced nonnative species, invasive species and predation. The quality of water ha
changed due to toxins and contaminants, the influence of the tides has changed due t
levee infrastructure and climate change, and the flood plain and marsh habitat hav

changed due to development. In such a highly altered system, returning to a natura

flow regime without addressing the other systematic changes that have taken plac
over time cannot reasonably be expected to restore the ecosystem.

A good example of the limited efficacy of natural flows in an unnatural system i
demonstrated by looking at how flow is affected by changes in geomorphology. Th
Delta used to be a system of fairly shallow dendritic channels and sloughs. During higl
flow events, this system offered variable habitat in the form of shallow diverging
sloughs and provided longer residence times for fish who navigated through twistin
and winding waterways. Today, water moves through the Delta in large, deep, rij
rapped channels that loop and turn such that they more resemble a water park slid
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than the pre-Columbian Delta. This change in geomorphology negates the variabilit
that natural flow provided in the natural system; high flow events rarely over top the
deep Delta channels to create shallow water habitat. For this reason, sending a variety
of different flows down today's deep, hexagonal channels produces little, if any, benefit
to habitat, temperature, turbidity, predation, or the food web.

Simply returning to a truly natural flow regime with the expectation of a restored
ecosystem is not scientifically supportable. A natural hydrograph includes critically dry_
years in which significant reaches of Delta tributaries would go dry, or nearly so, and
provide little flow to the Delta or downstream water users, some of which dedicatp
those flows to environmental purposes. The extreme dry periods of a more natural
hydrograph would not restore, but further degrade, the Delta ecosystem from its
current condition.

Legitimate, effective restoration must focus efforts on optimizing the current Delt
ecosystem. Restoration of that ecosystem, consistent with the coequal goals, mug
provide a framework for determining how and to what extent the components o
habitat, such as flow, turbidity, predation, food, and contaminants, can restore the Delt
ecosystem, and the extent to which changes in these components will effectuat
restoration.

LR

Any discussion of a natural flow regime must also recognize the existing regulator
tapestry that overlays the Delta, the Sierra Nevada Ecosystem as well as other upstream
tributary ecosystems. Within limits, the State Water Resources Control Board is the
regulatory body in charge of setting flow objectives and implementing these objectives
through water rights hearings to the extent necessary. The State Board has previously
adopted flow objectives - they are in place and being met. The State Board is required
to review these objectives every three years and is currently reviewing the San Joaquifn
River flow objectives. This review requires the State Board to determine whether the
current objectives provide sufficient protection for fish and wildlife in the South Delta.
Setting new flow objectives can only be done after the State Board has balanced th
various competing beneficial uses of water, including recreation, municipal water usg
agricultural water use and obligations for flood protection for life and property. If th
Board determines that the current flow objectives at Vernalis do not reasonably proted
fish and wildlife, then the Board may amend the flow objectives. If other reasonable an
beneficial uses are determined to be of a “higher priority” or “greater significance,” th
State Board may set flow standards that do not fully protect fish and wildlife.

™
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Response to comment LO178-55

The EIR recognizes the SWRCB’s role in promulgating new flow
objectives that would promote the more natural flow regime addressed in
the EIR. Please refer to Master Response 5.



Although they are not regulations of flow, there are several agreements and program|
that affect instream flow. For example, the Vernalis Adaptive Management Prograry
(VAMP), the San Joaquin River Restoration Program, and Yuba River Accord and th
American River's Water Forum Agreement are all programs that affect and control th
flow of water. Flow is further constrained by conditions on existing diversions impose
by the State Water Resources Control Board for upstream Clean Water Act (Section 401
requirements, as well as other upstream public trust values as listed in our comments
on page 3-79.

= a1

It must also be noted that within the Sierra Nevada Ecosystem there are well over 100
hydroelectric projects licensed under the authority of the Federal Power Act by the
Federal Energy Regulatory Commission. Some of those license periods extend 50 years
and have through an extensive planning process set specific instream flow standards for
those projects.

Additionally, there are streams within the Sierra Nevada Ecosystem such as the Middl
Fork of the Stanislaus above New Melones reservoir, which is designated by the state o
California as a Wild Trout Stream. This designation® requires specific flow standard
from projects located on the Middle Fork to maintain a healthy self-sustaining wil
trout population. Any proposed changes to those flows would have to consider that
management objective.

o ST

Within the Sierra Nevada Ecosystem is also the Tuolumne River - a federally protected
Wild and Scenic River - and largest tributary to the San Joaquin River. Flows on the
Tuolumne above New Don Pedro are established to preserve those conditions thalt
existed at the time the river was designated as a Wild and Scenic River. This includes
recreation, specific fish Hows, aesthetics and access. Any proposed changes to
established Wild and Scenic river flows would have to meet the requirements of the
Wild and Scenic Rivers Act.

The EIR as well as the Council’s final plan should recognize the role of this regulatory
tapestry that overlays the Sierra Nevada Ecosystem. The Council’s Proposed Projedt
must also recognize the various responsibilities of the State and Federal agencief
charged with managing and regulating these resources, as well as the legal constraints!}

T

13 Fish and Game Code §1726 et seq.
A State Water Resources Board v, FERC, 877 F.2d 743 (9th Cir.1989), and by the United States Supreme
Court in California v. FERC, 495 .S, 490, 110 5.Ct, 2024, 109 L.Ed.2d 474 (1990)
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No comments
-n/a -



that exist upon the SWRCB regarding some of these river systems!s and projeqt *°*7%%%

operations. We concede that the Delta is an ecosystem, but not that it is the only
ecosystem in California. The EIR must reflect this fact in its analysis of the Proposed
Project’s advocacy for an “..qgeressive fimplementation of a wore natural flow regime.’],
apparently at any consequence to any other ecosystem.
Page 3-84, lines 40-44. We agree with the assessment on this point, but find thi
conclusion to be inconsistent with other conclusions in the DEIR. Specifically thos
claiming that water supply projects will result from the establishment of these floy
objectives. There may be some specific locales, mostly in export areas, where this may
occur, but for Sierra Nevada Fcosystem water suppliers there is no logical way tp
conclude water supplies will increase (locally) with more water from those tributary
streams dedicated to non-supply uses to benefit the Delta and downstream water users.
Please correct.

=TT

Page 3-85, lines 1-37. This section mischaracterizes the potential impacts to watef
supply in many Sierra Nevada Ecosystem water service areas. Reductions of available
water for beneficial municipal and irrigation uses from source (in many cases Area af
Origin) watersheds will not be a catalyst for other water projects. Within this region,
many traditional downstream, valley, Delta and coastal water management strategies
are not practical due to the physical conditions of the Sierra Nevada Ecosystem andl
foothills.

The unsupported conclusion (lines 31-37) of the EIR is false regarding these Sierra
Nevada Ecosystem water systems. Their primary, and in some cases exclusive source of
water, are the rivers and streams in which on-stream diversions and storage facilitieg
have been constructed with local financing and supported by a customer base that i
dwarfed by downstream water user populations. This region is already self-sustainabl
and has no other tools to use within its water portfolio except to those streams: secured
by senior and pre-1914 water rights and those as may be obtained in the future undj‘

ST

the so-called Area of Origin'® protections.
Page 3-96, line 11. There is no evidence in the EIR to indicate that Alternative 1B would
seek to impose a moratorium or otherwise restrict the local development of

15 Fish and Game Code §1726 et seq.
% California Water Code §10505, 105055, 11128, 11460, and 11463; and §12200 1o 12220
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Response to comment LO178-56

Please refer to the response to comment LO178-7.

Response to comment LO178-57
Please refer to the responses to comments LO178-7 and LO178-9.

Response to comment LO178-58

In response to this comment, please see text change(s) in Section 5 in this
FEIR.



economically and environmentally feasible ocean desalination water supply projects.
Provide evidence supporting the conclusion or revise.

Page 3-96, lines 12-16. To the contrary of the conclusion within the EIR, Alternative 1
specifically references the use of the Public Trust Doctrine (see submitted Ag Urb:
Coalition Plan page 31). In addition, there is no reason to believe that the SWRCB an
other regulatory agencies would choose to ignore the Public Trust on any single, o
alternative-hybrid version of a Delta Plan.

Page 3-97, lines 8-20. The Delta Plan does not create by necessity an environment iy
which certain classes or types of projects are made less feasible. There is no suc
authority granted to the Council by statute nor certainly is any proposed in Alternativ
1B. Therefore, the conclusion that Alternative 1B would somehow disrupt plans by loca
and regional agencies to develop feasible projects is a flawed conclusion, and the reade
is misled.

b T -

Returning again to the mantra of flow objectives, the fact is that the flow objectives will
take time to be adequately and accurately developed and even then it would only be a
component and not the component of Delta ecosystem restoration. Restoration must
take place within the context of the larger ecosystem issues as previously detailed in ou
comments on pages 3-83 and 3-84. The ability of flow to restore the Delta ecosystem i
limited to the interrelated relationship flow has with all other components of th
ecosystem. Managing the flow of water through the Delta is hardly ferra incognifa - floy
is highly regulated and controlled by the State Board and other existing programs.
Taken together, these restrictions do not allow the Delta Plan to include specifip
requirements that mandate certain flow regimes.

ST

However, this restriction does not mean the Delta Plan is without the ability t¢

effectuate changes in flow that will result in positive change to the Delta ecosysten.
Both the Independent Science Board and the SWRCB have struggled to determine hoy
flow is integrated within the other interrelated components of the Delta ecosystem andl
how the ecosystem can be improved to provide sufficient habitat for native fish species|

A large part of this struggle is that there is no scientific tool to identify species responsep
to environmental conditions, such as biological or life cycle modeling. The Delta Plan
must include a vibrant science plan such as that proposed in Alternative 1B (see Ag
Urban Alternative Plan as submitted, Chapters 2, 5 & 6). That Alternative would (1
identify and synthesize statistical analyses to be undertaken of existing data, and make
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LO178-58

LO178-59

LO178-60

Response to comment LO178-59

Alternative 1B did not include the same aggressive schedule to complete
the Delta water quality improvement actions as the Delta Plan. Please see
Master Response 3.

Response to comment LO178-60

Please refer to response to comment LO178-59.



recommendations on the need for additional data; (2) identify hypotheses that requir
testing, and (3) ensure adequate and reliable funding. Results from those efforts woul
provide agencies, like the SWRCB, with the scientific tools they need to understang
how the Delta ecosystem can be restored to protect fish and wildlife and other beneficial
uses,

S-S

These efforts will take time, resources and money to carry out. The imposition of af
artificial and arbitrary deadline (“aggressive”) such as in the Proposed Project ig
unsupported by evidence that it would be superior in achieving the coequal goals o)
lessening environmental impacts to the Delta Ecosystem and the Sierra Nevada
Ecosystem. To characterize it as superior in this context to Alternative 1B is misleading
to the reader and factually incorrect.

Page 4-7, lines 31 - 35. Please correct this section. Sierra Nevada Ecosystern water usg
includes municipal supplies to numerous communities as well as state and federat
facilities.

Page 4-10, line 33. The first sentence appears to be incorrect re: increasing California’s
air?

Page 4-62, lines 24-34. It is not likely that given the uncertainties presented within th
Proposed Project that proactive efforts to transfer water from north of the Delta to sout}
of the Delta will take place. Additionally, proposed sanctions such as ER P1
moratorium on new water rights permits would not engender the likelihood of Sierr;
Nevada Ecosystemn agencies transferring water. To the contrary, such policies would
likely create a general resistance to new water transfers in the areas upstream of th
Delta.

LR

Page 4-65, lines 8-10. Please note that CWC §1011 provides that conserved water is
deemed equivalent to a reasonable beneficial use of water and no forfeiture of tha
water occurs. Therefore, the only circumstances to likely result in conservatio
programs leading to more water releases downstream would be as compensated wat
transfers. It must also be noted that water conservation efforts cost money t
implement. In many cases, the marginal costs of water conserved is much higher that
the marginal cost of water from other sources. This fact, combined with many Sierr:
Nevada Ecosystem areas status as disadvantaged communities, and combined with th
economy of scale for smaller systems, means that the expansion of water conservation
programs are generally an impact to the fiscal viability to small and medium size

[l R =
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LO178-50

LO178-61

LO178-62

LO178-563

LO178-64

Response to comment LO178-61

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.

Response to comment LO178-62

In response to this comment, please see text change(s) in Section 5 in this
FEIR.

Response to comment LO178-63

Comment noted. Please refer to the response to comment LO178-9.

Response to comment LO178-64

The EIR anticipates local use of conserved water, with the potential for a
corresponding reduction in demand for water that either flows to the Delta
or is diverted from the Delta. Social and economic impacts are not effects
on the environment under CEQA, and are not analyzed in the EIR (CEQA
Guidelines §§ 15064(e) and 15131). Please also see Master Responses 2
and 5.



upstream water providers and a burden on many customers whose incomes are well
below the state average.

Page 4-70, lines 26-28. The predicted reductions in water supply for export from the

Delta would also be a likely outcome to Sierra Nevada Ecosystem communities. Thesg

reductions would impact agriculture first and then municipal supplies. Please make thi
change. j
Page 4-89, Section 4.4.6. The initial statement on line 33 is factually incorrect andl
unsupported by any evidence in the EIR. It is an unsupported conclusion. Please see the
submitted Alternative 1B for details regarding water transfers (see Ag Urban
Alternative Plan as submitted pg 19), groundwater (see Ag Urban Alternative Plan as
ks

submitted pg. 20 & 21) and reservoir operations (see Ag Urban Alternative Plan ap

submitted pg. 22).

Line 40 of the same page is factually incorrect, as under Alternative 1B flow objective
would be premised on more accurate parameters (see Ag Urban Alternative Plan a
submitted pg. 31).

S

Page 4-90, lines 28-34. There is no evidence in the EIR that Alternative 1B would have
greater significant impacts on sensitive natural communities than the Proposed Project.

—~L0178-84

LO178-85

LO178-66

Indeed Alternative 1B could have fewer and less severe impacts because flows would-10178-67

be predicated on complete information regarding the various factors influencing the
effectiveness of flows in improving ecosystem condition and trend.

Page 4-91, lines 6-10. The premise of accelerating flow objectives (Proposed Project
based on inadequate information and characterizing it as being superior in terms of

contributing towards improving current conditions is unsupported in the document.

Alternative 1B would seck out reasonable species life cycle data and conduct analysis
and then rank the efficiency of flows to other management actions (see submitted
Alternative 1B page 31).

Page 4-91, lines 17-18 and 38-41. There is no evidence presented to support the

LO178-68

conclusion that Alternative 1B would result in greater impacts than the Proposed-0178-69

Project.

Page 6-3. The Proposed Project could result in significant redirected impacts on Sierra
Nevada Ecosystem area local governments due to the imposed flow objectives ang
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Response to comment LO178-65

Please refer to response to comment LO178-7.

Response to comment LO178-66

Alternative 1B is defined in Appendix C of the Draft Program EIR. Please
see Master Response 3.

Response to comment LO178-67

Please refer to response to comment LO178-47 and Master Response 3.

Response to comment LO178-68

Please refer to response to comment LO178-47 and Master Response 3.

Response to comment LO178-69

In response to this comment, please see text change(s) in Section 5 in this
FEIR.

Response to comment LO178-70

WR R3 in the Revised Project (which is similar to WR RS in the Fifth
Staff Draft of the Delta Plan) addresses compliance with existing legal
requirements that govern applications for a new water right or a new or
changed point of diversion, place of use, or purpose of use. Thus, the
SWRCB must evaluate such applications for consistency with the
constitutional principle of reasonable and beneficial use; Water Code
sections 85021, 85023, 85031; and other provisions of California law.
This may require submission of an urban water management plan,
agricultural water management plan, and environmental analysis to the
SWRCB. Please refer to the response to comment LO178-7 and to Master
Response 5.



water rights limits resulting from WR R-5 and ER P1 (Appendix C, page C-9). Such

reductions in water supply to those areas could inhibit local governments and agencies | g17g.70

to supply water to people, farms and communities as planned for in long-term General
Plans and Specific Plans. This in turn could result in increased reliance on fractured
rock groundwater sources replacing higher quality, more affordable and reliable surface
water supplies that currently exist. Such an outcome would both adversely impadt
groundwater supply sustainability and result in higher costs to water users within
Disadvantaged Communities.

Page 6-45. Proposed Project policies and recommendations that would restrict upstream
Sierra Nevada Ecosystem supplies could result in more dispersed development andl
groundwater use. Groundwater within the Sierras is generally found in fractured
bedrock formations and is less reliable, has lower water quality (containing minerals
and other contaminants) and is more expensive than existing surface water sourceq.

This would inhibit sustainable economies in the Sierras as well as the environmental
use of water in the Sierra Nevada Ecosystem. Clearly, this would be done in order t
support Delta ecosystem actions and stimulate economic growth outside of the Sierra
Nevada Ecosystem. This constitutes a significant redirected impact to the environment
and the socioeconomic values of the Sierras. Please provide anmalysis.

Page 6-46, Section 6.4.3. The Proposed Project will not provide for more reliable watef

supply and the construction of more treatment facilities as is alleged in line 7-11. Indeedl_

proposed policies and recommendations such as WR R5 and ER P1 will have the
opposite effect. Please correct.

Page 6-48, Section 6.4.3.1.2. See immediately preceding comments.
Page 6-50, lines 8 - 17. This section of the report continues to argue that actions such as
the SWRCB halting the issuance of all water rights permits as is described in ER I}
would result in the development of new water supply projects. This is illogical as ney
storage and in some cases upstream conveyance facilities could not take place without a
new water right from the SWRCB. Please correct.

The assertion in the report on this matter is consistently wrong, To wit, a moratoriun
on new water rights permits will inhibit and not enhance new supply development
within the Sierra Nevada Ecosystem. The loss of water to creating a more natural floy
regime will act to lower reliable supplies in Sierra Nevada Ecosystem reservoirs and
reduce water supply reliability in those areas. Please correct.
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—L0178-74

Response to comment LO178-71

Please refer to the response to comment LO178-7.

Response to comment LO178-72

The Delta Plan was developed to provide for more reliable water supplies
in the Delta and areas outside of the Delta that use Delta water through
implementation of local and regional water supply projects and water
conservation measures. Please refer to the response to comment
LO178-70.

Response to comment LO178-73

Please refer to the response to comment LO178-72.

Response to comment LO178-74

The text referred to in this comment on page 6-50, Lines 8 through 17, of
the Draft Program EIR does not refer to changes in water rights. Please
refer to response to comment LO178-9.



Page 6-51, lines 29-30. We agree there will be significant impacts, but not all significant
impacts are identified. Many significant impacts to Sierra Nevada Ecosyster
watersheds, communities and agricultural operations will occur as these areas have
their supplies reduced, as is described within our comments. Please correct.

Page 7-1, lines 27-28. Please correct here and throughout the document that the Sierra

Nevada Ecosystem exists and is a more scientific accurate description of that land aregr 017878

than the “Delta watershed” 17,

Page 7-14. Please note that in some Sierra Nevada Ecosystem areas, lands in
agricultural production are increasing, as is the dedication of water supplies for
irrigation use. For example, within the County of Calaveras projections call for
agricultural irrigation water deliveries to increase significantly. The increases from
current irrigation deliveries to deliveries in year 2035 are projected to be 37,507 acre-feet
per year.’® This reflects the dedication of large tracts of open space to agricultural
production consistent with the County General Plan and the demand for agricu]turll
irrigated lands. Within the County of Tuolumne current irrigated agricultural watey
demand is projected to increase from 2,366 acre feet per year to 3,505 acre feet pef
year.?

It should be noted that statewide generalizations about trends in either urban op
agricultural development have little if any relevance to local conditions. Land use, like
water supply is a very localized characteristic of the landscape. Flease correct.

Page 7-18. Please note that the Proposed Project could result in the absence of availablg,
reliable, affordable agricultural water supplies. This could result in both a loss of
existing agricultural production and a limit to the potential for new agricu]tmjl
irrigated lands.

Page 7-19, Section 7.4.3.1. Please note that should ER P1 or WR R5 be implemented as
proposed, it will be very difficult to improve water supply reliability and affordabilit
to agricultural lands in many Sierra Nevada Ecosystem areas. These impacts will bg

7 Sierra Nevada Ecosystem Project, Final Report to Congress, vel. 1, Assessment Summaries and Management
Strategies (Davis: University of California, Centers for Water and Wildland Resources, 1996)

# Urban Water Management Plan 2010, Calaveras County Water District, June 2011,

* Urban Water Management Plan 2010, Tuolumne Utilities District, June 2011
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Response to comment LO178-75

Please refer to response to comment LO178-74.

Response to comment LO178-76

As described in Section 1, the study area defined for the EIR includes
Delta watershed, the Delta and Suisun Marsh, and areas outside of the
Delta that use Delta water provided by the SWP and CVP systems. Much
of the Sierra Nevada ecosystem is part of the Delta watershed. However,
because this is a program EIR and because the Delta Stewardship Council
does not propose or contemplate directly authorizing any physical
activities, the EIR does not analyze impacts at a local or more
geographically precise level in all instances. Doing so in the absence of
information regarding specific, proposed projects would be
inappropriately speculative at this time. Please refer to Master Response 2.

Response to comment LO178-77

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance. Please refer to the response to
comment LO178-76.

Response to comment LO178-78

Please refer to the discussions of Impacts 3-2 and 3-3 in Section 3, Water
Resources, which address the water supply available for agricultural land
uses and the effects of implementing the Delta Plan. Section 7.4.3.1.5 on
page 7-26 of the Draft Program EIR acknowledges that implementing
projects encouraged by the Delta Plan could result in reduced water
deliveries to areas outside the Delta that receive Delta water. The
discussion also states that during some drier hydrologic conditions,
deliveries to agricultural lands may be reduced, which could increase the
fallowing of irrigated lands. Continuous, longer term fallowing and
changes in agricultural practices resulting from reduced water deliveries
could eventually result in the physical conversion of agricultural land to a
nonagricultural use. This comment is consistent with the discussion
presented in the EIR. See also Master Response 5.

Response to comment LO178-79

Please refer to response to comments LO178-9 and LO178-70. Economic
impacts are not effects on the environment under CEQA, and are not
analyzed in the EIR (CEQA Guidelines §§ 15064(e) and 15131).






significant both to the productivity associated with agriculture as well as ancillary
benefits to the environment resulting from agricultural land use. Thus, existing an

anticipated ecosystem benefits associated with those agricultural lands would be lost.

Cumulatively, this impact could be significant to the Sierra Nevada Ecosystem. The Ell
should so state and quantify these impacts.

Page 7-20, lines 42-47. It is unlikely that either the listed potential projects or other Sierr:
Nevada Ecosystern surface water storage projects would be permitted under th
provisions of WR R-5 (which does not appear to account for economic feasibility o)

marginal costs of water) or ER P1 (which would halt any issuance of water rights

permits). Please correct.

Page 7-29, lines 24-33. Reduced supplies within the west slope Sierra Nevada Ecosysten
can result in reduced agricultural water supplies both now and in the future. Thi
would be inconsistent with both local agency urban water management plans as well a
county general plans as is noted in our comments on page 7-14. Please correct.

Page 7-59, Section 7.4.6. The statements in this section generally fail to accurately refleg
a realistic outcome due to the misunderstanding within the document of California’
water service community. Water supplies are all local, irrespective of source of water o,

method of delivery. The water is either available or not. Similarly, many water

management decisions are also locally made by independent agencies - not state o]
federal managers. Customers and/or elected officials of those systems must vote t
approve their rate structure thereby setting a threshold for affordability.

This document consistently mischaracterizes the likely outcome of the Proposed Projeq
and Alternative 1B, as the authors seem to presume that the state’s water is delivered
through a network of agencies operating under a federal model of organization. This i
factually incorrect.

Therefore, the analysis presumes incorrectly that if some action is not identified as
component of either the Proposed Project, or one of the alternatives, that the subjeg
action will not accur. This could not be further from the truth. Throughout the statd

each day, water is delivered through a system of independent, locally managed watey

systems, each for the most part, operating without coordination to the actions of othe
similar agencies. Some of these systems have been continuously operating - albeit wit
regular improverments - successfully since the earliest days of this State’s history.
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Response to comment LO178-80
Please refer to response to comments LO178-9 and LO178-70.

Response to comment LO178-81

Please refer to response to comments LO178-7.

Response to comment LO178-82

The Delta Plan does assume that most areas have the potential to develop
local or regional water supplies through measures such as desalination
facilities, groundwater, and/or recycled water facilities, or to obtain water
through transfers or conservation measures. Please refer to the response to
comment LO178-7. However, as indicated in Section 7.4.3.2.5 of the EIR,
the Delta Plan could cause the fallowing or retirement of agricultural
lands.



California has a dispersed system of water supply with the exception of the State Wat

Project and the Central Valley Project. Even in those cases, local agencies are u]timate?
responsible for treating and/or delivering the water to communities and agricultural
lands. California’s water network is more of a dispersed governance model of

cooperative, independent local agencies, than a “top down” federalist model. California

does not have centralized governance of its local water delivery systems and thereford, | g175-52

much of the activity, progress and management energy is either missed or
mischaracterized in this analysis.

This error is systemic to the analysis and clearly biases its view of the likely outcom
from each alternative. Whereas the authors of Alternative 1B recognize that not ever
water management action need be listed in the Delta Plan to be implemented, the DEII
incorrectly concludes that if something is not so identified in the DEIR it does not exist,
nor would it ever occur. This is factually incorrect. Such a misunderstanding within the
DEIR fatally damages the analysis contained within this document and calls for a morg
realistic and legally adequate analysis. Please correct.

T

Page 14-3, lines 38-46. The United States Department of Agriculture (Forest Servic—jé
manages significant portions of the landscape within the state. Besides their norm
resources management duties, the Forest Service also provides wild land fire protection

both independently and cooperatively with the California Department of Forestry angt10178-83

Fire Protection. In addition, the United States Department of the Interior (National Par
Service and Bureau of Land Management) similarly hold resource management and firg
protection responsibilities of significance in the State. Please note these corrections.
Page 16-9, Section 16.3.3.1. The populations of many areas within the Sierra Nevada
Feosystem vary significantly due to significant recreational use. These recreationists
visit State Parks, National Parks, Regional Parks as well as State and National Fores
Lands and private lands. In some communities in the Sierra Nevada Ecosystem, the
resident population may be significantly smaller than the peak (winter and /or summe
recreational population. This dynamic alters the standard estimates for adequate publi
services such as police, fire, hospitals and many others including public water supplie|
and wastewater treatment. Therefore, use of resident-only populations for these hig|
recreation use areas does not reflect the actual population. Please correct.

Page 20-17, Section 20.4.6. The characterization in this section is factually incorrect.
Flease see our earlier comments on these points. There is nothing in the EIR to suppo
the dubious conclusions presented. Provide specific supporting evidence or revise.
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Response to comment LO178-83

In response to this comment, please see text change(s) in Section 5 in this
FEIR..

Response to comment LO178-84

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance..

The population values in Table 16-7 are based upon information from the
Department of Finance (DOF) and US Census data sources which only
provide resident population numbers and do not include recreational
population.

Response to comment LO178-85

Please refer to response to comment LO178-66.



Page 21-4, Section 21.4.1.2. The Proposed Project, which calls for a “more natural flo
regime” in upstream rivers and streams within the Sierra Nevada Ecosystem, will resu
in modifications to reservoir and powerhouse operations. Those modifications will
result in a reduction in the current production of clean, renewable, hydroelectric power.
That lost power, particularly the peaking power production (12 p.m. to 6 pan.
weekdays), will have to be replaced. The current preference for new peaking pow
generation facilities is gas turbine plants. New (more expensive and less efficient) ga
turbine plants will result in an increase in greenhouse gas emissions and a great
dependence for the State on nonrenewable fuels. The resulting impact of that is neithe|
noted, nor quantified. Please correct.

Page 21-8, Section 21.5.2. Notwithstanding appendix G of the CEQA guidelines, the EII
must recognize and adequately address the displacement of clean, renewablg
hydroelectric energy with nonrenewable, more expensive, and polluting gas turbines
(see comments above). This impact will be directly attributable to the focus in the

Proposed Project on achieving a “more natural flow regime” in the Sierra Nevada  gi7s.67

Ecosystem and other upstream areas. This single purposed objective of the Plan must bg
identified as an impact to current energy generation from less expensive, renewablg,
clean, hydroelectric projects. This impact is not present in Alternative 1B, which
proposes a more effective, comprehensive and multifaceted approach to Delta
ecosystem restoration. Please correct.

Page 22-19, Section 22.2.19. The proposed Project Policy, ER P1, unlike Alternative 18,
calls for a “more natural flow regime” in the Sierra Nevada Ecosystern and other upstream
areas. This area includes well over one hundred small to large hydroelectric generation
facilities. Those facilities alter the pre-Gold Rush era flows by diverting and storing
water (in most cases) and generating clean, renewable, hydroelectric energy when
needed to meet California’s energy demands. The objective of a “more natural flow
regime” will result in loss of water available for that energy generation, especially withif
the Sierra Nevada Ecosystem. Lost hydroelectric generation will have to be replaced
with alternate sources, most likely gas turbines, which are more expensive, less
efficient, more polluting and use a nonrenewable fuel. The complete cost in lost energy
generation capacity increases in greenhouse gas emissions, increase in energy costs tp
customers and further dependence on fossil fuels should be provided in analysis of the
impact of ER P1.

T
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Response to comment LO178-86

Please refer to Master Response 5.

Response to comment LO178-87

Please refer to Master Response 5.

Response to comment LO178-88

Please refer to Master Response 5.



Page 24-2, Section 24.1.2.1. We have raised this point numerous times. The EI

continues to portray the Proposed Project as promoting additional local and regional
water supply projects with no supporting data within the EIR to support this claim. W
refer you to our numerous and earlier comments on this topic. Please correct thi
conclusion, or provide evidence supporting the assertion.

Page 24-8, Section 24.1.3.3. These points were addressed earlier and numerous timeg.
Nevertheless, we believe it is important to again point out that the EIR mischaracterize
Alternative 1B without evidence to support conclusions. Please correct this conclusion,
or provide evidence supporting the assertion.

Page 24-17, Table 24-1. Significant unavoidable impacts of the Proposed Project will
include an increase in the cost and reliability of municipal and agricultural water
supplies to many areas within the Sierra Nevada Ecosystem due to decreased existin,
supplies and a loss of new water supply project opportunities. This loss of cost effectiv
water supply availability will act as a deterrent to increasing agricultural irrigated land
within this region and result in commensurate ecosystem losses as agricultural land
are converted to other uses that can afford to pay higher water rates. Such uses ar
anticipated to include a full-range of municipal customer classes.

L L

Page 25-2, line 12-16. This text mischaracterizes the coequal goals as defined in statutd.
We refer you to CW.C. §85054. “Coequal goals means the kwo goals of providing a morg
reliable water supply for California and protecting, restoring and enhancing the Delf
ecosystem...”. Please note the terms in the Plan “arrest”, “decline” and “generally” do nc
appear in the definition of the Coequal Goals in C.W.C. §85054. Please cite the actual
definition to avoid confusing the reader and misquoting statute.

Page 25-2, lines 26-28. The term "aggressive” as a descriptor in setting minimum watey
flow standards is misleading to the reader. Sound scientific evidence is the precursor t
setting flow standards and even then is done within the context of the Public Trust
Doctrine. Informed, prudent, action is usually superior to uninformed, or poorly
informed “aggressive” action. Using this sort of terminology to describe a characteristig
of the Proposed Project is also inconsistent with the public trust duty of the State. That
is, to consider the effect of one factor (such as stream flow) on the various trust
resources and another public interest duty to consider and protect other beneficial usep
of the water such as municipal, industrial and agricultural uses. The need for balance in
pursuing the State’s duty under the public trust is consistent with the balance provided
in CW.C. §85054. It would be more accurate, and certainly more prudent for the EIR t
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LO178-89

LO178-90

LO178-91

LO178-92

LO178-93

Response to comment LO178-89

The Delta Plan was developed to provide for more reliable water supplies
in the Delta and areas outside of the Delta that use Delta water through
implementation of local and regional water supply projects and water
conservation measures. Please refer to Master Response 1.

Response to comment LO178-90

Please refer to response to comment LO178-66.

Response to comment LO178-91

The Delta Plan was developed to provide for more reliable water supplies
in the Delta and areas outside of the Delta that use Delta water through
implementation of local and regional water supply projects and water
conservation measures. Please refer to Master Responses 1 and 2.

Response to comment LO178-92

This is a comment on the project, not on the EIR.

Response to comment LO178-93

Comment noted. Appendix C of the EIR provides the policies and
recommendations that define the Delta Plan and alternatives. Section 2A
describes the process by which the Delta Plan and alternatives were
developed, including a discussion of their respective—and relative—
features.



use terminology which was more accurate and not unnecessarily dramatic. Please sep
136 Cal. App. 4th; 39 Cal. Rptr. 3d 189.
Page 25-2, Section 25.4.1. The Delta does not supply water to a significant portion of thg
Delta watershed. It supplies no water to the Sierra Nevada Ecosystem and thosg
communities located therein. The EIR inaccurately generalizes what areas the Delta
supplies water to and which areas it does not supply. This is confusing to the reader
and when coupled with objectives such as “reducing relinnce on the Delfa” can confound
the reader’s ability to sort out how an area that receives no water from the Delta ca h
become less reliant upon the Delta for its water supplies. Simply put, there is n
reliance on the Delta for water supplies within the Sierra Nevada Ecosystem. Thereford,
reducing reliance on a source not used is asking the impossible. The EIR must clarif
this point both within this section as well as the remainder of the document.

Page 25-3, lines 8 & 9. The document mischaracterizes alternative 1B with no evidence
supporting the claim that this alternative “..is more water-supply focused.” Quantify op
correct.

Page 25-3, Section 25.4.2. The EIR flatly states that biological resources have been in
decline in the Delta and are expected to continue to do so. Given the mission of the
Council and the coequal goals relative to biological resources, the lingering question is
why? Is it the intention of the Proposed Project to not meet the coequal goals?

Page 25-3, Section 25.4.2. The preoccupation with more natural flows again permeate
the conclusions in this section. As we have stated in more detail previously, flows ar
not the only metric of a healthy ecosystem nor should they be the single metric fo)
measuring success within the Delta ecosystem. The EIR’s continued use of this nony
quantified metric, as a definitive measure of ecosystem condition and trend, is nc
supported by any evidence in the document.

T

Page 25-11, lines 8&-15. This section is not factually supported in the EIR. A morg
scientifically sound strategy for Delta restoration founded on good science and adaptive
management (as proposed in Alternative 1B) would be superior to the Proposed Projedt
which relies on using a “more natural flow regime” to cure all the ills of the Delta-
ecosystem. There is no need for the application of additional regulations and policies
absent evidence in the EIR to support their use. No such evidence is presented in the
EIR.
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LO178-93

LO178-94

LO178-95

LO178-96

LO178-97

LO178-98

Response to comment LO178-94

The text on page 25-2, Lines 38-41 has been amended to read: “The Delta
provides water supplies to urban communities and agricultural operations
located both within and outside of the Delta. The Delta Plan encourages
decreased reliance on water diverted from the Delta—and thus indirectly
on water from the Delta watershed—and emphasizes increased
development of sustainable local water supplies.” Please also see Master
Response 5.

Response to comment LO178-95

Alternative 1B did not include the same schedule to complete the Delta
water quality improvement actions as the Delta Plan. Alternative 1B could
result in more water supplies for areas outside the Delta that use Delta
water (SWP and CVP water users), as described in Section 2A and
Appendix C of the Draft Program EIR.

Response to comment LO178-96

The EIR describes existing conditions in Sections 3 through 21 of the
DEIR including declining conditions in the Delta. As described in the EIR,
the Delta Plan and the alternatives would improve Delta ecosystems but
may not fully restore the ecosystem. Instead, the Delta Plan and the
alternatives seek to balance the coequal goals of reliable water supply and
Delta ecosystem restoration.

Response to comment LO178-97

Please see Master Response 5.

Response to comment LO178-98

Please see Master Response 5.



Response to comment LO178-99

In response to this comment, please see text change(s) in Section 5 in this

Page D-18, Section 2.0 and Page D-52, Section 4.0. These entire sections seem to leave

out any reference to the various federal statutes, which regulate a significant portion of FEIR..

the lands® managed within the Sierra Nevada Ecosystem. These include, but are not

limited to: the National Forest Management Act, the National Environmental Polic

Act, the Wilderness Act of 1964, the Multiple Use-Sustained Yield Act of 1960, the Wild-t0178-99 Resp onse to comment LO1 78 100

and Scenic Rivers Act, the Forest and Rangeland Renewable Resources Planning Act of
1974, the National Forest Management Act of 1976 and the Federal Land Policy andl
Management Act. To accurately portray the complete regulatory tapestry that overlayg
the Sierra Nevada Ecosystem, please include reference to these various federal statutes.

Comment noted.

This marks the end of our specific comments on the Draft Delta Plan Prograr
Environmental Impact Report. We thank the Council for the opportunity to comment t0178-100
on the document.

Sincerely,

CALAVERAS COUNTY WATER DISTRICT

Joone Lopez
General Manager

¥ As examples, the County of Tuolumne encompasses 1,456,000 acres of which over 75% are public lands.
The County of Calaveras contains 657,920 acres of which over 23% are public lands. The County of El
Dorado is composed of approximately 50% publicly owned lands. Some Sierra Ecosystem Counties have
over 80% publicly owned lands.
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P.O. Box 1596 Patterson, CA 95363-1596

Phone (209) 892-4470 » Fax (209

February 1, 2012

Delta Stewardship Council

980 Ninth Street, Suite 1500

Sacramento, CA 95814

(submitted via e-mail to gircomments@deltacouncil.ca.gov)

Re: Comments on Draft Delta Plan and Draft Program EIR

Dear Chairman Isenberg and Members of the Council:
Del Puerto Water District (“District”) writes to express our significant concerns with the 5" draf]
of the Delta Plan (“draft Plan”) and the Delta Plan Draft Program Environmental Impact Repor]
(“draft EIR") that the Delta Stewardship Council [“Council”) released November 4. Thess
concerns include what the District views as deficiencies under the California Environmental
Quality Act (CEQA} and serious policy concerns with numerous provisions of the draft Delta Plan
The District concurs in the comments filed by the State Water Contractors and the San Luis &
Delta-Mendota Water Authority and adopts them by reference here, but wishes to emphasize
several key points.

The District is a public water agency serving 45,000 acres of highly productive farmland in Saq
Joaquin, Stanislaus and Merced Counties. We serve approximately 150 farm operations. Ovef
the years District lands have produced more than 30 different commercial crops including
almonds, tomatoes, apricots, dry beans, walnuts, alfalfa, grains, melons, cherries, citrus|
broccoll, cauliflower and bell peppers. District lands provide more than $100 million in gros!
economic output to the local economy.

The District’'s Central Valley Project water service contract provides its sole source of watef
supply to its lands, though privately developed groundwater is available on a limited basi
throughout the District. The District’s use of this contractual supply is subject to California
Water Code requirements, federal Reclamation law, place-of-use restrictions associated with
the Bureau of Reclamation’s State-issued water diversion permits and shortages impesed under
the provisions of its contract. The District is unigue among most water districts in that it has ng
dedicated delivery system. All water is delivered “canal-side” from the Delta-Mendota Canal
through metered turnouts licensed to the District by the federal government. As such, thg
District is fully dependent upon water released from northern CVP reservoirs such as Shasta ang
Folsam Reservoirs and pumped from the Sacramento-5an Joaquin Delta through the Bureau of
Reclamation’s Tracy Pumping Plant.

While the District received its full contractual supply for most of its first forty years, beginning
with the drought of the early 1950's and followed by legislative and regulatory restrictions

1

) 892-4469

LO179-1

LOLFO-2

Response to comment LO179-1

Comment noted.

Response to comment LO179-2

Comment noted.



imposed on the Central Valley Project beginning in 1992; it has been subject to ongoing 21792

shortages in contract supply over the [ast twenty years. While a full contract supply provides fo|
approximately 3 acre-feet per irrigable acre, it is now estimated that in normal years
hydralogically speaking, the Project can provide the District with only 50% of its contract supply,
or 1.5 acre-feet per acre.

In the Delta Reform Act of 2009 the California Legislature declared that the policy of California
would be to pursue the coequal goals of a more reliable water supply for California and thg
protection, restoration, and enhancement of the Delta ecosystem. It created the Council tg
develop a Delta Plan that would pursue both of these goals. The District has serious concern
that the draft Plan fails to adequately and appropriately pursue a more reliable water supply for— 101793
District lands and Californians in general. Moreover, the draft EIR does not provide sufficient
information to allow the District, the public or the Council to assess whether the proposed
project or any of the alternatives put forth, will accomplish the Legislature’s purpose. The draf]
EIR is lacking in virtually every critical substantive area.

Concerns with the Draft Delta Plan

First, we wish to express our concern with the Plan’s approach toward meeting its primary goa
of providing a more reliable water supply for California. It is very troubling that the Plan
atternpts to review and regulate local water management decisions on everything from raté_ | gy70.4
structures to recycling targets. It is clear that the California Legislature did not establish the
Delta Stewardship Council to micromanage local water management decisions by publi
agencies throughout the state. The Council was established to improve the reliability of the
State's water supplies and the ecological recovery of the estuary by coordinating the many local
state and federal efforts already underway.

Second, and related, the draft Plan does not clearly and unambiguously support a key objective
of the Bay Delta Conservation Plan {"BDCP”), which is the recovery of water supplies lost due tg
regulatory restrictions currently placed a water conveyance system that BDCP is intended tq
dramatically improve. The success of the BDCP is further threatened by the draft Delta Plan'g— LO179-5
proposal to require virtually every significant future BDCP action to undergo an unnecessary
review process by the Stewardship Council. The Plan would better serve its purpose b
embracing BDCP actions as being consistent with the goals of the Delta Plan.

Finally, the draft Plan fails to appropriately address the need for water export reliability. Instea
it implies that in the future, less water will need to be exported from the Delta area. Throug
the BDCP, the public water agencies that use water exported through the Delta are considerin
investing billions of dollars restore their water reliability while working towards Delta recovel

efforts. The draft Plan and the draft EIR appear to assume that those investments can and will
be made when doing so will actually decrease export reliability.

LOL79-6

Various agricultural and urban water agencies throughout the State have echoed these concern:
in voluminous comments. They have even offered an alternate Delta Plan approach for th
Council's consideration. The overly regulatory approach that permeates this current draft wil
threaten the success of the Stewardship Council and undermine the prospects for a successful
collaborative approach. For the sake of our water supply, our economy and environment, it i
imperative that we get the Delta Plan right.

LOL79-7

Response to comment LO179-3

Please refer to Master Responses 2 and 3.

Response to comment LO179-4

This is a comment on the project, not on the EIR. Policy WR P1 has been
amended to state that water shall not be exported from, transferred
through, or used in the Delta under conditions that include failure of water
suppliers to contribute to reduced reliance on the Delta and to improve
regional self reliance. The full text of WR P1 can be found in Section 2 of
this FEIR.

Response to comment LO179-5

Please refer to Master Response 1. The proposed BDCP is a reasonably
foreseeable future project that is being evaluated by the Department of
Water Resources as the CEQA lead agency. The cumulative impacts of the
proposed Delta Plan, in combination with the impact of the proposed
BDCP, are described in EIR Sections 22 and 23.

Response to comment LO179-6

Please refer to response to comment LO179-5.

Response to comment LO179-7

This is a comment on the project, not on the EIR.



Concerns with the Delta Plan Draft EIR

Failure to Pursue a More Reliahle Water Supply or Discuss the Impacts of a Reduced Wateg
Supply.

Of great importance to District is how the proposed project will achieve the “water supply’
element of the coequal goals. The Delta Plan Draft EIR supports a proposed project that would
impede, rather than further, the achievement of this coequal goal. It clearly states that the
proposed project will result in reduced water supplies compared to the no project alternative
The proposed project encourages substantial reductions in the water supplies developed in the
watersheds of the Sacramento and San loaquin rivers that are currently being beneficially used
for municipal, industrial and agricultural purposes. The Draft EIR assumes that these reductiong
can and will be offset by "programs and projects that will improve self-rellance” without
identifying what or how. The impacts of this paradigm are not adequately presented in the draf
EIR and are difficult to reconcile with the legal mandate for the Delta Plan to "include measureg
to promote a more reliable water supply that [meets] the needs for reasonable and heneficia
uses of water." {Water Code, § 85302(d){1).} Simply put, water supplies conveyed through the
Delta were developed because local and regional water supplies not insufficient to meet ther|
existing or projected uses. There is currently no basis to assume sufficient actions can be taken,
particularly within the time periods suggested, to offset the water supply reductions or to meet
the needs of reasonable and beneficial uses of water, specifically to “sustain the economig
vitality of the state.” (Water Code, § 85302{d}(2).)

Defective Project Objective

The Project objectives do not adeguately reflect the Legislature’s requirement tha
implementation of the Delta Plan further the restoration of the Delta ecosystem and wor
toward a more reliable water supply—the coequal goals. The Delta Plan is a key document t
achieve the co-equal goals, yet the draft EIR explicitly avoids any analysis as to how th
alternatives outlined in this document would or would not achieve the coequal goals. This is
glaring omission, leaving the District, other stakeholders, and the Council itself without th
information needed to determine if the proposed project can meet its legislated objectives.
Defective Project Description

The Council is proceeding with the draft EIR knowing the description of the proposed project ig

= L0179-8

LO179-9

unstable and, therefore, misleading. The Council plans to release two more staff drafts in tha—Lo179-10

coming months. Elements of the proposed project are not reasonably certain to occur and as a
result the Project is not likely to satisfy the project objectives.

Defective Impact Analysis
The draft EIR fails to properly assess how the proposed project will impact resources. The
analysis should be focused on the strategies, policies, and recommendations in the Delta Plan ag
an integrated management plan. Instead, it focuses on project-specific examples of existing EIRg
to demonstrate project-level physical impacts. In this way, the draft EIR fails to evaluate the
environmental consequences of the proposed project {or the alternatives) as a whole.

—~10179-11

Response to comment LO179-8

As described in Section 2A of the Draft Program EIR , it is anticipated
that under the proposed Delta Plan, water users would be encouraged to
reduce reliance on the Delta water by developing other local and regional
water supplies in accordance with Delta Plan policies and
recommendations WR P1, WR R4, WR R6 and WR RS, including
recycled water, local water storage facilities, ocean desalination, water use
efficiency and conservation, and water transfers, would be used to meet
the water demands projected in adopted general plans. The impact
assessments in Sections 3 through 21 of this EIR evaluate the construction
and operation of local and regional water supplies, and conclude, in most
cases, that there may be significant and adverse impacts.

Response to comment LO179-9

Please refer to Master Response 3. The project objectives, which were
corrected to conform the wording to the Delta Reform Act, are stated in
subsection 2.1.9, page 2-25, of the RDEIR.

Response to comment LO179-10

The Revised Project, which is the November 2012 Final Draft Delta Plan,
was analyzed in the Recirculated Draft Program EIR (Volume 3 of the
Draft Program EIR) which was circulated for public review and comment
from November 30, 2012, through January 14, 2013.

Response to comment LO179-11

Please refer to Master Response 2.



Defective Structure
The draft EIR provides over 2000 pages of information, but it is disorganized, extremely

repetitive, and difficult to follow. Neither a general reader nor a water expert can gleam fromp—10179-12

this document the information necessary to determine the environmental impacts of the
proposed project. y
The Del Puerto Water District understands that the Council intends to release a sixth staff draff
Delta Plan for public comment sometime this spring. We have seen progress since the first draft
and we offer these comments in the hope that the next draft will promote a water supply tha
meets the needs for reasonable and beneficial uses of water at the same time that it promotes 3

healthier Delta environment. Given the changes to the draft Plan that are needed, we believg
the Council must also release a new amended draft EIR that reviews these changes. As thg—10179-13

Council begins drafting the next documents, we would ask that the Council focus on the ke

areas mentioned in this letter and in the comments submitted by the State Water Contractors

and the San Luis & Delta-Mendota Water Authority. The District appreciates the tremendous
effort the Council has taken to get the Delta Plan drafting process to this critical stage and we
sincerely hope to be an supporter of the final product.

Sincerely,

5

m&a—w%#—-—‘:
William D. Harrison
General Manager

Response to comment LO179-12

Please refer to Master Response 2.

Response to comment LO179-13

Please refer to response to comment LO179-10.



LO180 Ironhouse SD

Response to comment LO180-1

Comment noted.

Fax @ IRONHOUSE SANITARY DISTRICT Telephone Response to comment LO180-2

(925)625-0169 450 Walnut Meadows Drive . P.O. Box 1105 . Oakley, CA 94561 (925) 626-2279
Comment noted. This is a comment on the project, not on the EIR.

February 1, 2012

VIA: U. 8. Mail and e-mail “Draft EIR” eircomments@deltacouncil.ca.gov

EIR Comments

Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

RE: Comments on Draft Delta Plan Program EIR
Dear Delta Stewardship Council:

Ironhouse Sanitary District (ISD) is pleased to submit the following comments on|
the Draft Delta Plan Program EIR (the “DDPPEIR™).

Comment #1. This document states at page ES-2 and elsewhere in the DDPPEIR
that:

The Delta Plan is a suite of twelve regulatory policies (that would have the
force of law once adopted as State regulations) and sixty-one nonbinding
recommendations, which collectively constitute the Proposed Project. The |-to1s0-1
policies and recommendations do not contain a list of physical projects to
achieve the coequal goals [of ecosystem protection and water supply
reliability.] Rather, they are statements of policy direction to other agencies
which, if the direction is followed, could lead to types of specific physical
actions. [Footnotes omitted.].

At such time when the Delta Plan proposes physical projects to achieve the coequal
goals, ISD will have comments on these projects and their environmental impacts.

Comment #2. ISD strongly endorses and supports the following policy statemcnt;t
page 6-19 of the DDPPEIR:

—L0180-2




Policy 3-54: All public and private management and development activities
within the Primary 25 Zone of the Delta shall be consistent with the goals,
policies, and provisions of the “Land Use and Resource Management Plan
for the Primary Zone of the Delta” as adopted and as may be amended by thi
Delta Protection Commission.

Of particular importance to ISD is Utilities & Infrastructures Policy P-3 at page 36

of the Land Use and Resource Management Plan for the Primary Zone of the
Delta. 1SD supports and urges the Council’s adoption of Policy 3-54.

Comment #3. Please correct the typographical error at page 6-39, line 29 by
changing “Sanitation” to “Sanitary.”

Comment #4. Table 16-4 Population: Historical and Projected Delta Islands.

Please revise this table to show that the 1990 population of Jersey Island was 6
persons, the 2000 population was 3 persons and the projected 2030 population is 2
persons. These people will be an ISD employee or an individually hired contracto
who will serve as an on-site caretaker/security guard and will live on Jersey Island
as a tenant in a dwelling provided by ISD.

In closing, thank you for the opportunity to comment on the DDPPEIR.

Singerely, " ¢
&J‘cﬁama

Tom Williams, General Manager

—L0180-2

™

~L0180-3

(—LO180-4
r

—LO180-5

Response to comment LO180-3

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.

Response to comment LO180-4

Values for Jersey Island in Table 16-4 have been updated using 2012 data
sources.

Response to comment LO180-5

Comment noted.



LO181 J Mark Atlas

Response to comment LO181-1

J. MARK ATLAS Comment noted.

ATTORNEY AT LAW
332 WEST SYCAMORE STREET
WILLOWS, CALIFORNIA 95988
TELEPHONE (530) 934-5416 FACSIMILE (530) 954-3508
MAGIMATLASLAW.COM

February 1, 2012
Via Electronic Mail: circomments@deltacouncil.ca.gov

Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814
Attention: Terry Macaulay

Re: Provident Irrigation District and Princeton-Codora-Glenn Irrigation District
Comments on Draft Programmatic Environmental Impact Report
Dear Ms. Macaulay:

1 am General Counsel to Provident Irrigation District and Princeton-Codora-Glenn
Trrigation District. My clients have reviewed the Draft Programmatic Environmental Impagt
Report and join in the comments being submitted to the Delta Stewardship Couneil by the —10181-1
Association of California Water Agencies on behalf of the Ag-Urban Coalition, the North
California Watcr Association, and the North State Water Alliance.

Please feel free to contact me if you have any guestions.

Sincerely yo

IMA/sL

o Provident Irrigation District (via e-mail)
Princeton-Codora-Glenn Irrigation District (via e-mail)
David Aladjem (via e-mal)
David Guy (via c-mail)

Fiactive\Bry Delta General'\Delta Stewardship CouncilUMA Joint Client lir on DSC ETR.doc
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February 1, 2012

Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

Dear Chairman Isenberg and Members of the Council:
Subject: Comments on the Delta Plan Draft Program Environmental Impact Report

On behalf of the Los Angeles Department of Water and Power (LADWP), thank you for this
opportunity to comment on the Deita Plan Draft Program Envirenmental Impact Report

{Draft EIR) and the fifth draft of the Deita Plan. This letter reiterates and expands upon LO182-1
comments made by LADWP staff at the January 12, 2012 field hearing held at the Pasadena

Public Library and in our letter dated September 29, 2011.

The LADWP is the largest munlcrpa! utlhty in the natlon and is committed to delivering safe and
reliable water to over 600,000 cus%omers on’ average LADWP purchases over 50 percent of its
water supply from the Metropnhtan Water District of Southern California, which is a State Water
Praject (SWP) Contractor. As such, the City of Los Angeles (City) has a vested interest in the— Lo1s2-2
timely achievement of the co-equal goals of providing a more reliable water supply for Califorpia

and protecting, restoring, and enhancing the ecosystem of the Sacramento-San Joaquin Delt
(Delta).

In 2009, the City and LADWP supported the landmark Comprehensive Water Package,
including the Deita Reform Act and the establishment of the co-equal goals for the Delta. While
LADWP appreciates the on-going work of the Delta Stewardship Council (Council), we have |- Lo1s2-3
concarns that some approaches and recommendations outlined in the Draft EIR and fifth draft
Delta Plan will detract from or delay the achievement of these goals, as discussed below.

Draft EIR Comments

+ The Draft EIR states that the proposed project will result in reduced Delta water supplies
compared to the status quo or “nc project” alternative. However, the impacts of this water|
supply reduction are not clearly addressed. The Draft EIR appears to assume that a supply
reduction would be offset by the encouragement of local and regional reliability programs
and projects. It is not clear how this “encouragement” will definitively lead to implemented

programs and projects to offset lost supply from the Delta within the necessary timeframe| B

Water and Power Conservation ...a way of life

111 Norh Hope Street, Los Angeles, California 90012-2607  Mailing address: Box 51111, Los Angeles 20051-3700
Telephone: (213) 367-4211 Cable address: DEWAPOLA @
Ryt aret e o eyt e,

¥

Response to comment LO182-1

Comment noted.

Response to comment LO182-2

Comment noted.

Response to comment LO182-3

Comment noted.

Response to comment LO182-4

Please refer to Master Response 5.



Delta Stewardship Council
Page 2
February 1, 2012

Fifth Draft Delta Plan Comments

The LADWP continues to do its part by developing sustainable, local supplies of water to
meet all of our future water demand. However, the City continues to rely on water supplies
provided via the Delta and SWP. A loss or reduction of this base supply would have
significant impacts to our region that are not currently addressed in the Draft EIR.

The Legislature required Delta Plan implementation to work towards the achievement of the
co-equal goals of ecosystem restoration and increased water supply reliability. However, the

Draft EIR does not address how the stated alternatives would or would not achieve the | 5,005

co-equal goals. This is a significant omission, leaving the LADWP, other interested
stakeholders, and the Council itself without the information to determine if the proposed
project can meet its legislatively-driven objectives.

LADWP continues fo support the Bay Delta Conservation Plan (BDCP) as the appropriatg

mechanism for the identification and approval of Delta ecosystem restoration actions and| | 4, ¢

conveyance improvements. However, the fifth draft of the Delta Plan does not clearly and
unambiguously support a key objective of the BDCP, specifically the recovery of water
supplies lost as a result of Delta regulatory restrictions. LADWP believes that this is vital to
achieving the co-equal goals for the Delta.

The timely and cost-efficient implementation of the BDCP is also critical to success. LADWP
believes that the fifth draft Delta Plan's proposal, which would require each significant futdre

BDCP action to undergo additional review by the Council, as unnecessary, fime consumii iy

and potentially costly. LADWP believes that Council review of the entire BDCP is the mor
efficient and expedient approach to make a final decision on its consistency with the Delt
Plan.

We are also concerned about the Water Reliability Element of the draft Plan that appears to
impose additional requirements on water suppliers that receive water from the Delta.

LADWP supports the Council’s efforts to promote regional self-reliance, but is concerned
that the plan takes a regulatory approach that could result in the Council second-guessing

local water management decisions. Maintaining local control of water management Liisiasa

decisions in order to meet the unique needs of individual communities is vitally important to
water agencies across the State. As such, LADWP beilieves the Council should focus its
energies on coordinating the many local, state and federal efforts in the Delta. Focusing
Council efforts on Delta-specific issues will help ensure that the co-equal goals will be
achieved as effectively and expediently as possible.

—L0182-4

Response to comment LO182-5

Please refer to Master Response 3.

Response to comment LO182-6

Please refer to Master Response 1.

Response to comment LO182-7

Please refer to Master Response 1.

Response to comment LO182-8

This is a comment on the project, not on the EIR.



¥ e e | ~ Response to comment LO182-9
February 1, 2012 Comment noted.

Once again, we thank you for the opportunity to comment on the Draft EIR and the fifth draft

the Delta Plan. Given the significant changes that are needed in the Delta Plan, we encourag

the Council to also release a new, amended Draft EIR that reviews these changes. LADWP vary

much appreciates the work of the Council and staff to get the Delta Plan process to this critical - 1 g183.9
stage. We hope to be an enthusiastic supporter of the final product.

If you have any questions, please contact Mr. David R. Pettijohn, Manager of Water Resources,
at {213) 367-0899.

Sincerely,

e,

James B. McDaniel
Senior Assistant General Manager — Water System

DRP:kao/ms
c: Mr. David R. Pettijohn



LO183 RD 830

Response to comment LO183-1

Comment noted.

Reclamation District 830
450 Walnut Meadows Drive
Oakley, California 94561
Phone: 925-625-2279
Fax: 925-625-0169

February 1, 2012

VIA: U. S. Mail and e-mail “Draft EIR” eircomments@deltacouncil.ca.gov

EIR Comments

Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

RE: Comments on Draft Delta Plan Program EIR

Dear Delta Stewardship Council:
Reclamation District 830 is pleased submit the following comments on the i
Draft Delta Plan Program EIR (“DDPPEIR™).

Comment #1.
This DDPPEIR at page ES-2 and elsewhere in the document states:

The Delta Plan is a suite of twelve regulatory policies (that would have
the force of law once adopted as State regulations) and sixty-one
nonbinding recommendations, which collectively constitute the

Proposed Project. The policies and recommendations do not contain a/~"****
list of physical projects to achieve the coequal goals [of ecosystem
protection and water supply reliability]. Rather, they are statements of
policy direction to other agencies which, if the direction is followed,
could lead to types of specific physical actions. [Footnotes omitted.].

At such time when the Delta Plan proposes physical projects to achieve the
coequal goals, RD 830 will have comments on these projects and their
environmental impacts. RD 830 therefore reserves its comments until such
time as these projects are presented for public review and comments.
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Comment #2.

This comment regards both a deficiency in the Delta Plan and by extension a
deficiency in the DDPPEIR. RD 830 first presents the comment, followed by
background justification for this comment.

The Delta Plan in Chapter 9 “Finance Plan Framework to Support Coequal
Goals” contains various Immediate Funding Recommendations, including
Flood Management and Prevention FP R1 which provides:

Public and private agencies with infrastructure crossing the Delta
should protect their assets from flooding and other natural disasters.'

RD 830 has direct experience of with regard to the Western Area Power
Administration (WAPA) http://en wikipedia.org/wiki/Path 66 which
maintains high tower power transmission lines that traverse the Delta and
cross Jersey Island over right of way easements across twelve (12) parcels
located on the Island. Policy FP R1 acknowledges that public and private
agencies with infrastructure crossing the Delta should protect their assets
from flooding and other natural disasters, but it fails to provide a realistic
method for accomplishing this objective. Given that the Delta Plan by its
own admission is a policy plan, it is indeed unfortunate it fails to offer a
policy which provides a practical means of addressing the significant problem
whereby public and private agencies must protect from flooding their
infrastructure which crosses the Delta.

The Delta Plan should contain and the DDPPEIR should analyze the impacts
of a regulatory policy with the force of law directing the Delta Stewardship
Council to advocate for and seek congressional legislation under which
reclamation districts in the Delta are permitted to assess federal infrastructure
projects for the collection of funds for their maintenance. For example, the
Western Area Power Administration (WAPA) operates transmission towers
and lines which traverse Delta islands. But under current law, these federal
projects are exempt from paying for the benefits they enjoy from

the maintenance of the reclamation works, i.e. levees which protect access to|
their transmission towers and lines. This exemption is based on the doctrine
of sovereign immunity as embodied in case law, such as Uhnited States v.
County of Allegheny (1944) 322 U. S. 174. Such legislation is necessary to
overrule relevant case law so that federal projects are no longer able to claim

! Fifth Staff Draft Delta Plan, August 2, 2011 at page 210,

—~L0183-2

Response to comment LO183-2

This is a comment on the project, not on the EIR.
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sovereign immunity from assessments imposed by local reclamation districts
such as RD 830, in order to fund the cost of maintaining the reclamation
works for which they are responsible.

Background and Justification for Comment #2.

Jersey Island is one of eight western Delta islands considered by the
California Department of Water Resources to be critical to California’s
drinking water supply and quality.” The Delta is the hub of the State’s water
distribution system. About two-thirds of all Californians and millions of
acres of irrigated farmland rely on the Delta for water from the State Water
Project and federal Central Valley Project. Delta water is vital to California’
economy, fifth largest in the world, and its growing population which is
expected to reach 53 million by 2030.° RD 830 is responsible for
maintenance and operation of the 15.5 miles of levees around the perimeter o
Jersey Island.

On December 17, 1996 the Board of Supervisors of Contra Costa County
appointed three commissioners to prepare an assessment report and an O&M|
assessment roll in accordance with Water Code Section 51324, In June 1998
the RD 830 Assessment Valuation Commissioners prepared an assessment
report and operation and maintenance valuation assessment roll for RD 830,
The June 1998 report presents the assessment roll and assessment valuations
for each parcel subject to the O&M assessment. In May 2006, the RD 830
Trustees updated the valuation assessment roll and calculated a new
assessment amount.

On Jersey Island WAPA occupies easements which are 200 feet in width and
calculated to contain 86.81 acres which are protected by District works. Thel
District Trustees determined that the continuous maintenance and operation ¢

the District works does provide a benefit to the maintenance and operation of

the WAPA high tower transmission lines within the District. This benefit
accrues from the access over the levees and land for continuous maintenance
and operation of the high tower transmission lines.

The District Trustees annual assessment for WAPA was determined to be
$49,853, or 14% of the total annual maintenance and operation costs of
$860,430. WAPA has refused to pay this assessment, claiming that as an

% Actions and Priorities: Delta Protection Act, March 1990, Department of Water Resources, page 2.
"Imn‘.f-'mw;.wa[er.ca.gowswn-‘del[a.cfm, viewed December 14, 2011,

B

—~L0183-2
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No comments
-n/a -
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agency of the federal government, it “is tax exempt and not assessable for thg
purpose of providing funds for the construction, maintenance, repair or
operation of Reclamation District No. 830 works.™ This refusal by WAPA t
pay its fair share RD 830 O & M assessment, while likely legally correct,
places an unreasonable burden on RD 830 and the other property owners on
Jersey Island who must shoulder the financial burden shirked by WAPA.
This refusal by WAPA to pay its fair share of the RD 830 O & M assessment
is totally inconsistent with the critical role of Jersey Island in states water
supply and by extension the nation’s economy. For these reasons, the Delta
Plan should contain and the DDPPEIR should analyze the impacts of a
regulatory policy with the force of law directing the Delta Stewardship
Council to advocate for and seek congressional legislation under which
reclamation districts in the Delta are permitted to assess federal infrastructurd
projects to collect funds for their maintenance.

Comment #3. The DDPPEIR fails to meaningfully analyze at the
programmatic level the potential for levee failure in the eight western Delta
Islands due to climate change and sea level rise.

In Section 5 of the DDPPEIR it is stated:

Concurrently with climate change, it is anticipated that the sea level
will rise (see Section 21, Climate Change and Greenhouse Gas
Emissions). The extent and timing of sea level rise is not clear at this
time. Most of the federal and State agency analytical models indicate
that there could be a sea level rise of at least 6 inches by 2030 at the
Golden Gate Bridge. The increased surface water elevation would
require existing levees to be raised to accommodate sea level rise.
When considering future levee improvements for climate change and

D

~L0183-2

sea level rise, the improvements would need to consider both issues. [~101833

This would be especially true for levees in the western Delta because
these levees also must protect the islands from high waves that are

driven by winds that blow in from the Golden Gate. If future storms arg

more powerful and extend for a longer period than historical storms,
the combination of the high westerly winds, high tides with sea level
rise conditions, and high flood flows could increase the potential of

levee overtopping in the western Delta.’

* H. R. Miller, Realty Specialist, Department of Energy, Western Area Power Administration, letter of
August 11, 2011 to RD 830,
* Draft Delta Plan Program EIR, Section 5, page 5-23,

Response to comment LO183-3

The Project’s contribution to greenhouse gas emissions and climate
change are discussed in Section 21 of the Recirculated Draft PEIR;
because climate change is a global problem to which the Project makes an
incremental contribution, CEQA does not require the EIR to provide
detailed analysis of its impacts on the existing environment. The impact of
climate change on Delta flood protection is among the problems that the
Delta Plan hopes to solve, as discussed in Chapter 7 of the Plan.
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The above statement outlines the impact, but fails to meaningfully analyze at
the programmatic level the potential for levee failure in the eight western

Delta Islands due to climate change and sea level rise. Consequently, the -tois3-3

DDPPEIR fails its duty under CEQA to propose mitigation measures related
to this impact. The potential catastrophic causal chain of impacts on the
state’s drinking water supply, California’s economy and ultimately the
national economy demands a more thorough, thoughtful analysis in
DDPPEIR. But most importantly, the analysis must identify mitigation

measures to reduce these impacts in order to fulfill its obligation under CEQA.

In closing, thank you for the opportunity to comment on the DDPPEIR. } LO183-4

Sincerely,

illero

Tom Williams, President
Board of Trustees

Response to comment LO183-4

Comment noted.
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Mr. Phil Isenberg VIA ELECTRONIC MAIL:
Chair, Delta Stewardship Council eircommentsi@deltacouncil.ca.gov

980 Ninth Street, Suite 1500
Sacrament, California 95814

Re:  Sacramente Suburban Water District’s Comments on Draft Delta Plan EIR
Dear Mr. [senberg:

Sacramento Suburban Water District (SSWD) provides retail water supplies to about 170,000
people in northern Sacramento County. SSWD has historically relied solely on groundwater, hut
the local aquifer declined due to increasing demands. In addition, military bases (closed) and
acrospace facilities located both north and southeast of SSWD's groundwater wells were
discovered to have contributed contaminates into those aquifers, in some cases with the plumes
expanding toward SSWD’s wells. To address these conditions, SSWD has invested in surfades 154.1
water supplies to provide a conjunctive water use program for the service area. In additign,
SSWD participated in the development of the region’s Water Forum Agreement, which balandes
the coequal objectives of ensuring water supplies to meet our region’s 2030 water use demands
while protecting the lower American River — an urban river designated under the federal Wild|&
Scenic Rivers Act. To protect all of these resources, SSWD is a member of the Regional Water
Authority (RWA). |
SSWD is very concerned about the Council’s proposal, stated in the draft Delta Plan andlc
related draft environmental impact report (DEIR). that the implementation of an undefingd
“more natural flow regime” be accelerated. SSWD believes that implementing such a proposaloisa-2
could severely restrict the surface-water supplies that support SSWD’s conjunctive water use
program. SSWD therefore joins in RWA’s comments on the Council’s DEIR for the Delta Plan.

Sincerely,

obert S, Roscoe, P.E.
General Manager

3701 Marconi Avenue, Suile 100 # Sacramento, GA 95621-5346 + Phone 9169727171 « Fax $16.672.7630 + sswd.org

Response to comment LO184-1

Comment noted.
Response to comment LO184-2
Please refer to the responses to comment LO189.

Regarding the impacts of the recommended Delta flow regime, please
refer to Master Response 5.
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Response to comment LO185-1

Comment noted.

SOUTH DELTA WATER AGENCY Response to comment LO185-2

4255 PACIFIC AVENUE, SUITE 2
STOCKTON, CALIFORNIA 95207

TELEPHONE (209) 956-0150 This is a comment on the project, not on the EIR. Regarding the EIR’s
FAX (209) 956-0154 1 > 1 1
B gt approach to the analysis of the Delta Plan’s environmental impacts, please
Dircctors: ‘ refer to Master Response 2.
Jerry Robinson, Chairman
Robert K. Ferguson, Vice-Chairman Counsel & Manager:
Natalino Bacchetti John Herrick

Jack Alvarez
Mary Hildebrand

February 1, 2012

Via e-mail: eircomments @deltacouncil.ca.gov

Delta Stewardship Council
Attn: Terry Macaulay

980 Ninth Street, Suite 1500
Sacramento, CA 95814

Re:  Draft EIR
Dear Ms. Macaulay:

The following are the comments of the South Delta Water Agency to the DEIR for the
Delta Stewardship Council’s Delta Plan. SDWA also joins in the comments of the Central Delta—1Lo185-1
Water Agency, and the County of San Joaquin to the extent they are consistent with these
comments. -

General Comments

Initially, it must be noted that any review of the draft EIR of the Delta Plan is difficult
because the Plan itself does not contain sufficient analysis to allow commentators to discern if
the analysis is adequate or legally sufficient. Since the Plan is merely a long listing of general
directives and recommendations, it does not constitute a “project” under CEQA guidelines or
case law.,

The Plan makes numerous statements regarding what others should undertake to do,
however, these statements do not rise to any level of specificity, rather they end up being
encouragement for those parties to “do the right thing.” Hence the SWRCB is encouraged to setf~L0185-2
flow standards, DWR is encouraged to set ground water criteria and reporting requirements,
DFG is encouraged to determine what additional habitat should be created, etc. The net result is
that the Plan is merely an admonition that others should undertake projects to improve water
supply/availability, improve water quality, increase habitat, etc. In other words, the Plan simply
asks other to do what is necessary to meet the co-equal goals. As such, the Plan does not
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constitute a project for CEQA purposes. In addition, the Plan does not accomplish, nor does it
map oul a way (o accomplish the co-equal goals.

Just as importantly, although the Plan contains large amounts of relevant and necessary
information, it repeats the very same misconceptions, inaccuracies, and false premises which
have resulted in the current situation where insufficient water exists to address environmental
needs and to supply the amounts of water desired by exports interests. By not challenging the
status quo, the Plan ends up as a re-hash of all the same failed policies which caused the current
conditions and simple asks others to be more diligent in applying those same policies. As the
saying goes, doing the same thing over and over and expecting a different result is the definition
of, well you know.

Encouraging others to undertake new conservation projects, new conveyance projects,
new storage projects. new re-use projects, new conjunctive projects etc. is the exact same thing
that has been going on for the past 30 years. All water suppliers who expect to have insufficient
supplies in the future are already considering what projects they can undertake, and determining
what projects are the most cost effective. Importantly to the State as a whole, a large portion of
this effort is geared to “firm up™ a waler supply without any consideration of whether the water
they seek is available to them. This of course refers to the export interests attempt to “guarantee
a certain minimum supply * without regard to priorities or supply.

What is needed is a detailed analysis of what water is produced in the relevant
watersheds, what is necessary for environmental needs, what is needed by superior right holders

and what is left over for export. As in the BDCP, and in accordance with the export interests, the

Delta Plan ignores this necessary first step and so ends up simply encouraging others to find ne
supply projects without addressing the real problem. Such encouragement in no way moves us
closer o a reliable water supply, it simply tells those who do not have enough water they do not
have enough water. MWD, SLDMWA, and KCWA all know their supply is intermittent. What
is needed is a resolution of the issue of whether they are able to export any water from the Delta
when area of origin, in-Delta and environmental needs do not get their full supply. By not
examining and addressing this issue, the Council offers no reason (for example through a cost-
benefit analysis) why impacts to exports should be maintained much less even considered.

Specific Ci ents

1. What does a “reliable water supply” mean? First, the controlling statutes do not use
the words “sufficient” or “full” or “adequate™ water supply. Hence the directives in the statutes
relate to what can reasonably be expected by the various water users under different hydrologica
conditions. A reliable supply may be almost all of what one needs, half of what ones needs, or
virtually none of what one needs. “Reliable™ does not refer to “need” or *desire,” it refers what
can be expected. After we have determined what is the reliable supply for any need, then the
Council can determine, recommend or suggest how that need might acquire or develop
additional water. The Council and the Plan have it backward: they try to hold current supplies

—L0185-2

—L0185-3

~1L0185-4

Response to comment LO185-3

This is a comment on the project, not on the EIR.

Response to comment LO185-4

The EIR analyzes the significant adverse environmental effects of the
Delta Plan’s policies and recommendations. CEQA does not require the
EIR to consider the underlying problems that the Delta Reform Act and
the Delta Plan address. This is a comment on the project, not on the EIR.
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(sometimes unspecified) steady for all users and then suggests everyone simply find more water,
Again, that ignores the over-riding problem of whether there is a reliable supply for exporters or|
whether there is not.

Second, the governing statutes provides

(a) This division does not diminish, impair, or otherwise affect in any manner
whatsoever any area of origin, watershed of origin, county of origin, or any other rights
protections, including, but not limited to, rights to water appropriated prior to December
19, 1914, provided under the law. This division does not limit or otherwise affect the
application of Article 1.7 (commencing with Section 1215) of Chapter 1 of Part 2 of
Division 2, Sections 10505, 10505.5, 11128, 11460, 11461, 11462, and 11463, and
Sections 12200 to 12220, (California Water Code Section 85031)

It is clear from this statute that the guidance for determining a “reliable water supply”
precludes the Council from interfering with existing legal water right priorities. Since this is the
case, the Delta Plan, and the environmental review of that Plan are legally required to go through
the supply analysis referenced above. As previously provided to the Council, one estimate
(Weber Foundation Studies) indicates that in a repetition of the 1928-34 drought, the Sacrament
and San Joaquin river watersheds produced approximately 17.5 MAF in each year of that
drought. In-basin needs (non-export) during that same time were approximately 25.5 MAF.
This means that the areas of origin are approximately & MAF short of supply during such a
drought. This situation is of course the over-riding issue facing California’s water supply, and
any expectation by exporters of a minimum supply is therefore unreasonable, assuming all state
agencies are required and will follow the laws.

It is this situation that makes any proposed “new conveyance™ an irrelevant question, If
the supply to satisfy in-basin needs is insuflicient, then it is not a question of re-routing exports
to protect their supplies: there are no supplies under various circumstances. Thus the approach
by the Council contains this and other fatal flaws. Without going through this analysis, the Delt
Plan’s DEIR incorrectly describes the base case as it completely fails to describe the problem of
export interests seeking a supply which does not exist; incorrectly describes the no-action
alternative by assuming that projects can be approved and Delta operations can continue in
contravention of water rights priority laws. The DEIR is therefore legally deficient.

2. The base case and no-action alternative are also faulty by failing to include recent
export operations, which operations were previously presented to the Council. 2007 and 2008
were drought years for the Sacramento and San Joaquin watersheds. When calendar year 2000
began, the USBR informed the Exchange Contractors that the lack of supply could result in the
CVP being unable to provide the Exchange Contractors with their full contractual amounts via

f—L0185-4

(—LO1B5-5

Response to comment LO185-5

Pursuant to CEQA Guidelines section 15125(a), the EIR compares the
Delta Plan’s environmental effects to existing conditions at the time of the
publication of the Notice of Preparation of this EIR in December 2010. As
described in Section 3 of the Draft Program EIR, the existing conditions
assume operations under criteria of SWRCB Decision 1641 and the
current biological opinions issued by the U.S. Fish and Wildlife Service
and National Marine Fisheries Service. Because of the programmatic
nature of the analysis (please refer to Master Response 2), no specific
quantitative analysis was conducted. Regarding the No Project
Alternative, please refer to Master Response 1.
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the DMC, and that some of their water might have to come from the San Joaquin River.! The
Exchange Contractors are the highest priority users of the CVP system.

In addition, early in 2009, DWR and USBR Petitioned the SWRCB to temporarily relive
them of their obligation (under their permits) to meet Delta outflow objectives (for the protection
of fish and wildlife beneficial uses). The petition claimed that DWR and USBR upstream
supplies were insufficient to meet both Delta outflow and (later in the year) cold water
requirements in the streams. The USBR biologists testified it was better to meet the cold water
requirements than the outflow ones. Cross-examination indicated that those same biologists did
not know if there was enough water to meet the cold water requirements even if the outflow
objectives was suspended.

The hearing on the petition also showed that the exporters had increased export pumping|
when the outflow standard became effective, going from 2,000 cfs to 4,000 cfs. When they did
this, the actual outflow was approximately 7,000 cfs instead of 11,400 cfs, the later being the
standard a that time.?

What this means is that after just two years of drought, the CVP and SWP were
“bankrupt” in that they could not meet the minimum fishery requirements and could not supply
the senior most export interest. This is a crisis which cannot be overstated. From this we see
that current operations of the export projects are not geared to meet permit required minimum
fishery protections over more than a two year period, and are certainly not operated to provide
any water supply for other needs beyond that same period. This is the crisis facing the state: the
crisis is not how to route water through the Delta.

Some have argued that limitations on exports due to fishery concerns precluded making
sulficient deliveries to exporters, but we see from the 2007-2009 time frame that is not the case.
If export water in storage could not be pumped due to fishery concerns, that water would have
remained in storage and be available for export al some later time. Put another way, stored walte|
would have been increased if restrictions on pumping was at fault in not getting water to
exporters. To the contrary, there was not enough water in the reservoirs due to fishery
restrictions, there simply wasn’t enough water. Of course, any non-stored water that was in the
system during this time and which was not exported was not “lost” exports, as the projects have
no greater claim on such water that other senior uses of the environment,

! This would result in less water available for the Friant users.

*  Inresponse to an observation about the projects taking water in violation of permit

conditions, a representative of the exporters recently stated “That’s not fair, 2009 was an
emergency.” This of course proves the point, that there is insufficient water during some limes
to support current export needs/desires, and of course that they believe they should be able to
export what they want notwithstanding the supply and other obligations.

No comments
-n/a -

—L0O185-5
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By failing to even acknowledge this situation and by choosing some other time frame of
operations as a base case is not just inappropriate but illegal under CEQA. The DEIR ignores
the true state of affairs for the base case and the no-action alternative by choosing a time frame
which is not reflective of actual operations and which includes times when standards and other
CVP and SWF permits were being violated. One cannot assume that operations will occur and
continue in violation of the law.

—L0185-5

3. As with water supply reliability, the DEIR and Delta Plan failed to define the othcr]

co-equal goal of “protecting, restoring and enhancing the Delta ecosystem.” Instead of definin
this goal, the Plan and EIR simply assume that virtually all recommendations for increased
habitat constitute satisfaction of this goal. It is clear from the statute, as well as from the other
myriad ongoing processes, that this goal means that the Delta Plan should outline a method or
methods by which the ecosystem can be considered healthy and functioning. The first way to
address this is to determine who or what is causing the adverse impacts to the ecosystem, and if
50, should some parties be required to mitigate their impacts. l‘nfnrtunately, the DEIR reads as
if it is everyone’s fault and everyone’s problem.

Water Code Section 11912 requires that all costs associated with the preservation of fish
and wildlife associated with the SWP and CVP be costs of those projects, and only the costs of
fish and wildlife enhancement can be charged to the general fund. Hence state law requires that
the projects mitigate their impacts on fisheries and that such costs not be transferred to the
general public. Recognition of this legal mandate is entirely missing from the Delta Plan or the
DEIR.

If one were charged with developing a plan to protect. restore and enhance the Delta
ecosystem and Section 11912 were the law, the plan would have to include either a
recommendation that the projects must first mitigate their impacts or at least a recommendation
that their impacts be first identified. By not doing this and by ignoring the mandates of Section
11912, the DEIR fails to accurately describe the base case or to accurately describe the no-action
alternative. The no-action alternative would have to assume that the SWRCB, DFG. FWS,
NOAA would all impose conditions to CVP and SWP operations in attempts to force mitigation
of those projects adverse effects on fish and wildlife. Instead, the Delta Plan and the DEIR
assumes that exports will continue at the same rates as have occurred in the recent past.

4. Also with regard to the Delta ecosystem, the DEIR does not recognize and makes n
analysis of how habitat affects fishery populations. As has been previously presented to the
Council, the riverine, flood overflow, and tidal habitats in the southern Delta have remained
unchanged for at least 40 years. During that time, fishery populations have gone from healthy tg
near extinction, Obviously, this means that the amount of these habitats in the southern Delia
has little if anything to do with fishery populations. The Delta Plan to the contrary (by
incorporating BDCP speculation) proposes tens of thousands of new habital acres in the southery
Delta as a means of improving the Delta ecosystem. There is therefore no substantial evidence
that the EIR s analysis of this is correct.

(—L0185-6

—L0185-7

Response to comment LO185-6

Regarding the EIR’s description of existing conditions, please refer to
response to comment LO185-5. As described on page 2A-67 and

Section 2.3.2 of the Draft Program EIR and as required by CEQA
Guidelines section 15126.6(e), the No Project Alternative, consists of the
environment if no Delta Plan is adopted and assumes that existing relevant
plans and policies would continue. The No Project Alternative also
includes physical activities and projects that were permitted and funded at
the time of the Notice of Preparation of the EIR.

Response to comment LO185-7

The EIR analyzes the Delta Plan’s significant adverse impacts on the
environment. It provides a general description of the existing conditions in
Sections 3 through 21 of the DEIR including declining conditions in the
Delta, such as invasive species, but does not analyze the impacts of current
operations and programs there, except as part of the No Project alternative,
as discussed in Master Response 1. It is important to note that habitats in
the southern Delta have changed in the last 40 years. The recent USFWS
Biological Opinion on operations of the CVP and SWP (page 157)
indicates that: "Reduced Delta outflow during autumn has led to higher
salinity in Suisun Bay and the Western Delta while the proliferation of
submerged vegetation has reduced turbidity in the South Delta. Together,
these mechanisms have led to a long-term decline in habitat suitability for
delta smelt. High summer water temperatures also limit delta smelt
distribution (Nobriga et al. 2008) and impair health (Bennett et al. 2008)."
This information was used in preparation of the EIR analysis and included
in the references in Section 4 of the EIR.
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5. Contra Costa Water District has provided the Council and the BDCP with the data
which indicates that {during most conditions) the operation of the projects has made the Delta
more saline than under “historic” conditions. Vast amounts of habitat in the Suisun Bay Delta
have been lost due to the intrusion of salt. It is this loss of this important rearing habitat that has
adversely impacted the Delta ecosystem, not any loss of habitat in the southern Delta. 1t is
important to note that both the CVP and the SWP have as one of their main project purposes the
protection against salinity intrusion in the Delta. Protection against such intrusion would result
in the protection of this (now lost) habitat in Suisun Bay. Thus again, the Delta Plan and its
review in the DEIR fail at a basic level to accurately describe the current conditions as well as
the legal obligations associated with those conditions. The mandates in the controlling statutes
for the Council cannot be read as authorization to ignore current water rights or legal obligations
of the projects. The DEIR is therefore legally deficient.

6. In Section 1.1 the DEIR quotes the controlling statutes requirement that the co-equall
goals be implemented in a manner that protects, enhances the agricultural values of the Delta as
an evolving place. When this is read in combination with the requirement to protect, enhance
and restore (and not restore the original habitats) the Delta ecosystem we see that any proposal
which will result in substantial loss of farmland is incompatible with the statutes. Thus the
ecosystem proposals in the DEIR are not in compliance with law.

7. The statutes also require the Plan to “improve water quality to protect human health
and the environment consistent with achieving water quality objectives in the Delta.” Here agai
the Plan and the DEIR fail. The DEIR makes very little mention of the southern Delta salinity
problems. As previously provided to the Council, in most years the water quality objectives in
the southern Delta are regularly violated. This is due to a number of factors, including CVP sall
brought into the are via drainage in the San Joaquin River, altered flow patterns resulting from
the operations of the projects, increased consumptive use upstream, and barrier operations (o
improve water levels adversely impacted by the projects). It is one of the stated mandates of the
Plan that it improve water quality in the Delta, yet the problems in the southern Delta are given
no consideration.

The Plan is obligated to not just describe, but recommend how this problem needs to be
addressed, not to ignore it and pretend it is not an issue. Salt in the southern Delta channels
impacts not just local agricultural, but also fishery migration cues, drinking water supply, and
discharge conditions.

Under the current conditions, San Joaquin River water only periodically reaches the Bay
Under most conditions, the salts from the River are not flushed out of the area, rather they colleg
and concentrate in the channels. Only those amounts that are re-exported at the CVP and SWP
pumps are removed from the area. This collection and concentration of salts results in adverse
impacts to local agriculture in most every year, and affects the water supply of the city of Tracy.
The Delta Plan is insufficient by not describing or addressing this problem, and the base case an
no-action alternatives are unsupported by not including it.

(—LO185-8
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Response to comment LO185-8

Please refer to response to comment LO185-7. Neither the Delta Reform
Act nor the Delta Plan affects water rights (Water Code §§ 85031,
85032(1)). Similarly, the SWRCB’s update of the flow objectives will not
directly affect water rights. Please see Master Response 5 for further
discussion of the EIR’s analysis of the protections for exiting water uses
and users. These protections are included in all of the alternatives analyzed
in the EIR.

Response to comment LO185-9

The EIR acknowledges in Section 7 that ecosystem restoration projects
could cause the conversion of farmland to non-agricultural uses. To the
extent that this comment states that such potential conversion is a flaw in
the Delta Plan, it is a comment on the project, not on the EIR.

Response to comment LO185-10

The EIR analyzes the Delta Plan’s significant adverse impacts on the
environment. It provides a general description of the existing conditions in
Sections 3 through 21 of the DEIR including declining conditions in the
Delta, such as invasive species, but does not analyze the impacts of current
operations and programs there, except as part of the No Project alternative,
as discussed in Master Response 1. This is a comment on the project, not
on the EIR.
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8. More importantly, the DEIR is legally insufficient by not examining the impacts
resulting from any new conveyance of Sacramento River water (o the export pumps via an
isolated facility. As previously provided to the Council, current water quality conditions in thg
southern Delta are a function of the amount and concentration of salts in the San Joaquin River,
the existence and extent of CVP/SWP null zones in the area which cause the salts to concentrate,
the amount of Sacramento River water brought into the area via the tides and as induced by
exports, and the amount of those salts removed from the area via the export pumps or as (from
time to time) flushed out of the area during high flow conditions.

An isolated facility will by definition remove less water from the southern Delta
channels, as such a facility is to secure some or all export water from diversion points on the
Sacramento River. Under such operations, not only is less water removed from the southern
Delta channels, but less of the Sacramento River water is drawn into the southern Delta
channels. Hence, an isolated facility would remove less salt and provide less dilution of salts
than does current operations. The results can only be a worsening of water quality ion the
southern Delta. This is of course is not only inconsistent with the Council’s governing statules

but also of the state and federal anti-degradation statutes, other SWRCB policy and other wateg | 515544

quality mandates.

Although the DEIR may not need to specifically examine the “exact” modeling impactg
to southern Delta salinity resulting from an isolated facility, it must at the very least do a
programmatic level evaluation under CEQA if such an isolated facility is one of the actions
contemplated in the Delta Plan. Such an evaluation would conclude, as is outlined above, that
the operation of such a facility would have adverse impacts to local agriculture, fishery
migration cues and drinking water supplies. By not describing or examining this issue and the
impacts from such an isolated facility the DEIR is legally inadequate.

The amount of information available on southern Delta salinity is extreme to say the
least, and the Council’s failure to include it in the Plan or the DEIR raises serious questions. Itjis
not clear why this major Delta issue escaped review or treatment. The Council should note that
after nearly four years of BDCP efforts, it was finally disclosed last week that BDCP does not
consider southern Delta lands as good habitat opportunities due to the expected changes in
salinity and temperature resulting from the operations of an isolated facility. Such comments
should be incorporated into the Delta Plan’s record.

9. It must also be noted that the DEIR lists as a subgoal the improvement of “water
quality to meet drinking water, agriculture, and ecosystem long-term goals.” It is incorrect for
the DEIR to assume that this could/would include a worsening of the quality of the southern
Delta. It is impermissible under CEQA to simply assume that the DWR and USBR would
somehow find a way to mitigate an isolated facilities” impacts to southern Delta agriculture and

water quality. As will be noted later, the Delta’s water quality is most times a zero sum game. [l;_0135 =

exports, and the water quality for urban uses thereof is improved, that necessarily means water

Response to comment LO185-11

The Draft Program EIR did not evaluate implementation of BDCP as part
of the Proposed Project or the alternatives. Please refer to Master
Response 1.

Response to comment LO185-12

Please refer to response to comment LO185-11.
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quality at some other location or time is worse. Without examining this transfer of impacts and
the magnitude to impacted parties the DEIR legally deficient.

10.  The DEIR incorrectly interprets “functional corridors™ for migratory species to
mean there are not sufficient habitats by which migrating fish can move from the San Joaquin
River to the Bay, and vice versa. As stated above, there has been little if any habitat changes
during the past 40 years, including times when fish populations were “healthy.” The means of
course that new riverine, over flow and tidal habitats are not necessary in the southern Delta,

11.  On page 1-3, the DEIR notes that the Delta Plan must include “measurable targety”

associated with achieving the objectives of that Plan. Since the Delta Plan includes no such
measurable targets for southern Delta water quality, it is legally deficient.

12.  The DEIR notes the statewide policy of reducing reliance on the Delta for meetin
the states water supply needs. This recognition confirms the above analysis regarding the
available supply for exports. However, the DEIR does not in any meaningful way speeify ho
this can be accomplished. If those dependent on the Delta for supply (export interests) already
have a smaller supply than they are taking or are entitled o, the policy of decreasing dependen
on the Delta takes on a whole new meaning. By failing to first define the current supply availal
for exports, the DEIR is legally deficient.

13. In Section 1.3.3 and at other places, the DEIR continues the fallacy that the Delta
used to be saltier than it is now, and that the projects keep the Delta “unnaturally” fresher than
before. One hopes that this unsupported notion would be removed from a serious discussion o
Delta issues. Although the natural changes in hydrology periodically moved the ocean salts
farther into the Delta, the average location of what is now called the mixing zone (or the locati
of X2) has been moved significantly eastward since the projects became operational. This med
that the Delta is now saltier than it was under “historic conditions:™ it is not fresher. Native
species of course evolved in this system and were able (o survive those periodic, but rare
occasions when salt intruded far into the Delta (such intrusions were only for very short
duration). Surviving such periodic adverse conditions does not mean the health of native speci
regquires salt in the Delta, rather it means native species were able to survive during those rare
times when salinity increased. If anything, it should be noted that non-native species were ablg
to thrive when the Delta became saltier, which argues for a fresher Delta not a saltier one.,
Further, the DEIR and Plan should be examining the available water supply to maintain water
quality objectives under drought conditions. They will find that in another multi-year drought,
the projects ability to prevent salt water intrusion disappears after a relatively short time. The
notion that the Delta should be periodically “salted™ up generally died when its proponents
realized that in order to bring ocean salts into the Delta required 3-4 months of no outflow;
something no one supports.
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Response to comment LO185-13
Please see Response to Comment LO185-7.

Response to comment LO185-14

The Final Draft Delta Plan, which is analyzed in the Recirculated Draft
PEIR, includes performance standards.

Response to comment LO185-15

As described on page 2A-6, the Proposed Project does not require specific
water reliability projects; rather it contains broad requirements and
recommendations such as the identification by water suppliers of specific
programs and projects that will improve self-reliance. The EIR assumes
that the Delta Plan’s policies and recommendations will be successful and
will lead to an increase in local and regional water reliability projects. As
described in Table 2B-1, some of those projects could include surface
water and groundwater projects, ocean desalination, and recycled
wastewater and stormwater projects. Pursuant to CEQA Guidelines
section 15125(a), the EIR compares the Delta Plan’s environmental effects
to existing conditions at the time of the publication of the Notice of
Preparation of this EIR in December 2010. Because of the programmatic
nature of the analysis (please refer to Master Response 2), no specific
quantitative analysis was conducted.

Response to comment LO185-16

In Section 1.3.3, the PEIR summarizes the legislative findings (Water Code
sections 85001-85004) found in the Delta Reform Act, and in doing so,
indicates that historically, “Salinity [in the Delta] would fluctuate, depending
on the season and the amount of precipitation in any one year, and the
species that comprised the Delta ecosystem had evolved and adapted to this
unique, dynamic system.” In addition, the summary explains that the
operations of state and federal water projects have altered the natural salinity
variations in the Delta, and that “Restoring a healthy estuarine ecosystem in
the Delta may require developing a more natural salinity regime in parts of
the Delta.” These statements focus on restoring variability rather than making
the case that the Delta was saltier in the past. This restoration of variability is
supported by Moyle et al. (2010), who suggest that a focus on estuarine
variability, especially as reflected in salinity, would contribute to creating
more desirable conditions in the Delta that make exotic species less able to



thrive, improve the productivity of open-water food-webs, and provide more
opportunities for native species to find conditions they need to survive.
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14, It is contrary (o past practice and o law for the Council to anticipate adoption of th
Plan under the Federal Coastal Zone Management Act (or other federal involvement and
approvals) and not to have concurrent NEPA analysis.

15, The description of “covered actions™ makes no distinction between actions by
superior right holders or actions within the areas of origin and those by export interests. This
artificial construct of what constitutes a covered actions makes the DEIR legally insufficient as i
ends up treating superior water rights the same as junior water rights. Thus, any actions by an
in-Delta diverter are constrained by the Council’s oversight decision on whether such actions
help improve the water supply reliability of those who are not entitled to the water which is the
subject of the action. There is no language in the controlling statutes which would impose upon
area of origin users to make sure the use of their water benefits the need for water supply
reliability for other parts of the state. Although said statutes may require the Council to
determine how and how much water supply reliability is available for any particular user, they
do and cannot affect an area of origin users priority to the use of water. Hence the DEIR is
legally deficient in examining and comparing criteria which are contrary to law.

16.  Similarly, if the SDWA seeks and obtains a supply contract, or a contract insuring
the protection of water quality, such a contract may or may not affect the amount of water
available for export. This could be interpreted by the Council as being contrary to achieving the
co-equal goal of water supply reliability even though such a preferential contract is required by
Water Code 11460 et. seq. and Sections 12200 el. seq. If any in-Delta water user applies for a
permit to divert water from the Delta, that permit is required by law to be of a priority higher
than exports, yet again , the council might conclude it was contrary to the state’s water supply
reliability. This point highlights the shortcomings resulting from the Council's failure to define
the co-equal goals, and makes the DEIR legally deficient.

17.  The DEIR also results in an impermissible limitation of a landowners ability to use
his land. The Plan prevents any change in land use that may later interfere with the proposed
habitat goals or the routes of the new conveyance facility. The former limits a landowner from
using his property because some other water users needs it for mitigation. The same is true for
the later as the new conveyance facility is defined as a “conservation measure™ by the BDCP,
and is thus mitigation for exports effects on fish. Neither the controlling statutes or any other
law allows the Council to “take™ part of the landowners property rights in order to ease the
burden on another who must mitigate adverse impacts to fish.

Such limitations on property rights constitute an unlawful taking under both the
California and U.S. Constitutions because the immediate effect of the Delta Plan is to preclude
any changes in use of property. Requiring the current use to continue and preventing any
changes in use results in a decreased value of any such lands. The DEIR is therefore legally
deficient.
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Response to comment LO185-17

This EIR is not intended to be a NEPA environmental impact statement;
however, all of the alternatives are analyzed at an equal level of detail as
under NEPA.

Response to comment LO185-18

CEQA does not require the EIR to analyze water rights. The EIR’s
analysis of environmental impacts related to water supplies assumes that
there would be no changes to water rights, because neither the Delta
Reform Act nor the Delta Plan affects water rights (Water Code §§ 85031,
85032(1)). Please see Master Response 5 for further discussion of the
EIR’s analysis of the protections for exiting water uses and users. These
protections are included in all of the alternatives analyzed in the EIR. To
the extent that this comment disputes the definition of “covered action”
under the Delta Plan, this is a comment on the project, not on the EIR.

Response to comment LO185-19

This is a comment on the project, not on the EIR.

Response to comment LO185-20

This is a comment on the project, not on the EIR.
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18.  There is no basis for exempting temporary water transfers from “covered actions.T

Such transfers have the effect of increasing the demand on a static supply of water unless the
transfer is of water previously consumed or otherwise lost to beneficial use. Just because the
transferor can make the water available does not mean third party impacts are not present. For|
example, when a user in the San Joaquin watershed conserves water in order to make a transfer
such conserved water was previously part of the supply for other beneficial uses. Generally, ar
such transfer simply means that there is less water in the River during dryer times which
adversely affects both fish and all other water users downstream (either for supply of for
quality). The DEIR is deficient in not examining this issue.

19.  The DEIR inexcusably fails to mention that the DWR does not have and has m-:w.—-"

applied for a “take” permit under CESA. This failure by both DWR and DFG can only be
considered a major cause of the decline of [ish populations in the Delta. Rather than note that
the issuance of a take permit by DFG is not considered a covered action, the DEIR should be
noting that this failure to act according to law by two agencies of the State should be investigaty
and corrected. The no-action alternative should assume that DFG requires DWR to fully
mitigate and help restore impacted fisheries. Failure to adequately describe the base case, and
failure to assume a no-action alternative will require DWR to help restore the fisheries affected
by exports makes the DEIR legally deficient.

20. The DEIR fails to describe the conflict between two of its goals. Water supply
reliability deals with how much water is available during various conditions to the differently
situated users. Ecosystem protection (as assumed by the Council) deals with establishing new
habitat in the Delta. However, as previously provided to the Council, new riverine, tidal and
overflow habitat consumes more water than do the existing agricultural uses in the Delta. Nong
of the analyses of programs for habitat in the DEIR note that there will be less water available
the State after converting the land from agriculture to habitat. In fact, no tidal habitat project
within the primary zone can ever be consistent with the goal of supply reliability because of th
By failing to note much less examine this issue, the DEIR is legally deficient.

21. The DEIR notes that new flow objectives will be determined by the SWRCB for ¢
protection of fisheries. Although the Plan does not include setting these new standards as
covered actions, they will result in major, significant impacts to the system as a whole and the
available water supply. If more flow is needed for fish, and if that flow must increase outflow,
then there is less water upstream for all other beneficial uses, Since the DEIR and Plan assumd
there will be greater flows, then the water rights process to impose these flows will necessarily|
violate one of the co-equal goals: water supply reliability. The DEIR states at one point that
those responsible for the increased flows will “find other supplies™ to insure they still have
sufficient water for their own uses. This truly remarkable and unsupportable conclusion
evidences the DEIR s failure to provide even the most general review of the impacts of its
proposals. Further, if upstream supplies are needed to mitigate the adverse impacts on fish
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Response to comment LO185-21

This is a comment on the project, not on the EIR.

Response to comment LO185-22

Pursuant to CEQA Guidelines section 15125(a), the EIR compares the
Delta Plan’s physical environmental effects to existing conditions at the
time of the publication of the Notice of Preparation of this EIR in
December 2010. As described in Section 3 of the Draft Program EIR, the
existing conditions assume operations under criteria of SWRCB Decision
1641 and the current biological opinions issued by the U.S. Fish and
Wildlife Service and National Marine Fisheries Service. DWR’s legal
position under the California Endangered Species Act is not relevant to the
EIR’s analysis of the Delta Plan’s physical environmental impacts. It
should be noted, however, that the Department of Fish and Game (now
Fish and Wildlife) issued an incidental take permit to DWR in relation to
the operations of the State Water Project, allowing incidental take of
longfin smelt, in 2009. Pursuant to CEQA Guidelines § 15126.6(e)(2), the
No Project Alternative, as discussed in Master Response 1, does not
include actions by other agencies that are not reasonably foreseeable.

Response to comment LO185-23

The Draft PEIR acknowledges that actions encouraged by the Proposed
Project to restore the Delta ecosystem could reduce the availability of
water for users outside the Delta (e.g., Draft PEIR, Section 4.4.3.2). The
Delta Plan encourages a range of actions to restore the Delta ecosystem, of
which the creation or restoration of habitat (e.g., tidal marsh, floodplains,
and riparian habitat) is just one component (Draft PEIR, Section 2.2.2).

Ecosystem restoration involving the creation of habitat could convert
agricultural land to habitat. Habitat consumes water through
evapotranspiration, the process by which plants absorb water and release it
to the atmosphere; this water is no longer directly available to the river
system. The new or restored habitat could have a higher
evapotranspiration rate than the agricultural land it replaces. The amount
of any net increase in consumptive use would depend on various factors
including the crop being replaced, the total acreage converted, the extent
of coverage by emergent vegetation (tules and cattails) in the new wetland,
and the water year type. Water lost from the system as a result of this
conversion would in any event be minimal. Orang et al. (2009) suggested
that the incremental difference in the evapotranspiration rate for land



converted from agriculture to wetlands would be 0.78 acre-feet per acre during a
normal water year. Changes of this magnitude would not have any significant
impact related to water supply.

Response to comment LO185-24

The Ecosystem Restoration subsection of each of sections 3 through 21 discusses
the environmental impacts of Delta Plan policies and recommendations related to
the coequal goal of protecting, restoring, and enhancing the Delta ecosystem,
including Delta Plan recommendation that the SWRCB adopt flow objectives for
the Delta and major tributaries. In particular Section 3 considers the water supply
impacts of this policy, and section 7 considers its impacts related to agriculture.
Section 3 concludes that while these flow objectives could reduce the availability of
Delta water to some users, the development of local and regional water supplies
would ensure water users’ ability to meet demand and thus prevent significant
impacts; the Reliable Water Supply subsection of sections 3 through 21 discusses
the impacts of such projects.

Neither the Delta Reform Act nor the Delta Plan affects water rights (Water Code
§§ 85031, 85032(i)). Similarly, the SWRCB’s update of the flow objectives will not
directly affect water rights. Please see Master Response 5 for further discussion of
the EIR’s analysis of the protections for exiting water uses and users. These
protections are included in all of the alternatives analyzed in the EIR.

The EIR analyzes, and mitigates, the impacts for the Delta Plan; it does not offer
mitigation for the current water supply operations. To the extent that this comment
pertains to the merits of the Delta Plan’s approach to furthering the coequal goals, it
is a comment on the project, not on the EIR.
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resulting from project operations, then both the Council and the SWRCB will be ransferring
mitigation obligations onto third parties rather than requiring the guilty parties to undertake the
(see Water Code 11912 referenced above). For these reasons the DEIR is legally deficient by
not examining the significant effects resulting from its proposals.

22. A major portion of the Delta Plan and thus the DEIR is the eventual review of the|
BDCP for possible inclusion. The BDCP process is for all intents and purposes a method by
which the exporters get approval for a peripheral canal or tunnel; the isolated facility, Howeve
the DEIR provides absolutely zero analysis of the effects of such a facility on in-Delta water
users, the water supply in general, or the ecosystem. Hence the DEIR simply ignores any
environmental consequences from one of the main portions of the “project.” CEQA, even al th
programmatic level does not allow for such a complete lack of analysis. Any new conveyance
(whether a canal or a tunnel), since it is contemplated in the Plan must include some level of
analysis of environmental consequences. Although a project level EIR would naturally have
more detail, this programmatic document must have some review. By failing to contain any suj
review, the DEIR is legally deficient.

23, Asreferenced above, the treatment of transfers in Section 2.2.1.6 and other placeg
contains a gross mis-statement of the effect of transfers. The current problem facing Californid
is a shortage of water: otherwise we would not need this or other related processes. A transfer
water is only beneficial is it puts to use (i.e. increases consumptive use) water which previously
was consumed (the seller consumes, as opposed to using less) or the water was previously lost
beneficial uses. If the water does not come in either of these ways, it is simply a shifting of the
shortage onto someone else. For example a transfer from the Sacramento system might result i

less water leaving the farmer’s fields, which means there is less water in the River. Less water|i

the River means that at some point a reservoir will have to release that same amount of water t
maintain water quality criteria. and thus there is no net gain, only a transfer of the shortage. T
make matters worse, the transfer has the added detriment of making the buyer an additional pa
dependent of the limited supply so that when there is a drought he/she is worse off for having
relied on water that is only available during wet times. By failing to examine this issue, the
DEIR. is legally deficient.

Similarly, conservation is only sometimes effective in increasing the net water supply.
When farmers “conserve™ by decreasing drainage, or a city decreases its discharges, the same
result occurs: less water in the river. Again, less water in the River means some other uses mu
make up for that less water by releasing his/her own water. Thus conservation upstream of the|
Delta only shift the shortage while conservation downstream of the Delta results in more suppl
By failing to describe these basic principles, the DEIR is deficient in its examination of how

—L0185-24

o LO185-25

ch

Lo

1]

Y1 0185-26

transfers and conservation affect water supply and the beneficial uses dependent thereon.

Response to comment LO185-25

Please refer to Master Response 1.

Response to comment LO185-26

This is a comment on the value of the transfers encouraged by the Delta
Plan in furthering the coequal goals. This is a comment on the project, not
on the EIR.
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24, The DEIR fails to examine how the Plan’s proposed removal and shifting of levees
conflicts with current law regarding the protection of lands from flooding. Both federal and stat
laws encouraged (and required) the reclamation of Delta flood and overflowed lands. In
addition, other laws require the protection of lands and the maintenance of flood carry capacity.
In order to examine the effects of the Plan’s proposals for changes in levees, the DEIR would
have to examine how any such changes in levees would affect the flood carry capacity of the
entire system. It is not enough to assume that additional tidal, flood overflow or riverine habitat
would improve the flood capacity of the system (many times it would not), The DEIR. is
obligated to examine how the resulting flood carry capacity with the project compares with that
of the no-action alternative. Since is does not, the DEIR is legally deficient.

25. The DEIR incorrectly describes the SDWA (and others) proposal for a flood
corridor at the lower end of the San Joaquin River where it enters the Delta. That proposal is to
expand the already in existence Paradise Cut flood bypass in order to lower water stage on the
main stem during high flow times. As such, the proposal requires that significant levee work an
channel dredging be done downstream of the Cul. It is anticipated that such a project would
have a significant habitat component, both for its intrinsic value and as necessary to acquire
permits from the relevant agencies. As such, the proposal is not a flood plain restoration project
is not a habitat corridor project, and is not a habitat restoration project. The habitat benefits are
necessary trade-off in order to provide additional flood protection (o the thousand of acres of
prime farmland as well as the hundreds of thousands of people in the Stockton urban area.

26. The DEIR fails to accurately describe the potential effects of local agricultural
diversions on fish. The Fish and Game Code currently provides DFG the ability 1o assess and
require screens on Delta diversion. If the diversion (rate) is above a certain rate, the diverter and
DEG pay for the improvement, if below, DFG pays for the improvement. Pursuant to numerous
past studies and evaluations by DFG and others, it has been determined that agricultural
diversions in the Delta have little effect on fish and are not a significant contributing factor to
fishery declines. =

27. The DEIR attempts to examine the effects of the Project on "agricultural values™ as)
required by the controlling statutes, but does not do so adequately. As with the co-equal goals,
the term “agricultural vales™ is not defined and so no proper evaluation can occur. Thus the
DEIR. assumes that most of the water supply and ecosystem impacts from the project will
adversely affect the total amount of agricultural acres in the Delta, but provides no conclusions
regarding those effects. The DEIR does reference the Delta Protection Commission’s Economic
Sustainability Plan, which concludes that certain actions (isolated facility, farmland loss due to
new habitat) will significantly harm Delta agriculture. However, the DEIR does not apply the
ESP to its analysis in any manner which allows the public to evaluate the project. Where such
analysis does occur (and findings occur), the DEIR and Plan make no conclusion as to whether
the results comply with the co-equal goals or do not. Thus, impacts to agriculture are considered
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Response to comment LO185-27

Section 5 of the EIR analyzes the flood risk-related impacts projects
encouraged by the Delta Plan, including levee projects, and compares
these impacts to those of the No Project Alternative.

Response to comment LO185-28

Comment noted.

Response to comment LO185-29

Entrainment is described in the Draft PEIR, Section 4.3.2.1.7, as one of
the factors affecting the Delta ecosystem. This description of the
environmental setting is focused primarily on the CVP and SWP export
facilities; however, the section also indicates that other smaller diversions,
including agricultural diversions, are located in the Delta. The discussion
of agricultural diversions is limited in the EIR because the Delta Plan does
not specifically encourage any actions that would affect these current
diversions. Thus, the impact analysis does not address the current or future
influence of agricultural diversions on the ecosystem.

While the analysis of the impact of agricultural diversions in the Delta on
aquatic resources is not within the scope of the Draft PEIR, the effects of
entrainment caused by these diversions is mentioned in the Final Draft
Delta Plan on page 142, line 30, which states “In-Delta unscreened
diversions do not currently appear to entrain substantial numbers of
salmon or smelt.”

Response to comment LO185-30

The EIR analyzes the Delta Plan’s impacts on agricultural resources in
Section 7. Any balancing of the Delta Plan’s objectives is reserved for the
Delta Stewardship Council and is neither a required nor an appropriate
topic for the EIR.
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significant at some places, but the DEIR makes no effort to resolve the conflict between habitat
restoration and the preservation of agricultural values. It is the very purpose of the controlling
statutes that the Council propose a plan which accomplishes a number of things without
adversely impacting some things. The Plan and the DEIR fail to find this consistency. The law
requires any agency (o interpret statutes in a manner that accomplishes the intent of each statute,
not result in the frustration of one to the benefit of the other. Hence, the DEIR is legally
deficient in its analysis and application of the projects effects on statutorily protected agricultura
values,

28. The DEIR is deficient in that it does not include reasonable alternatives. Although
the lead agency is given wide discretion in developing alternatives, it still must provide a
reasonable range. The Plan and DEIR concocted a “Delta interests” alternative which bears littl
resemblance to any Delta interest’s proposals. In its most basic form, many Della interests,
especially the SDWA have proposed that a necessary alternative include the determination of th
available water supply, the area of origin and Delta needs, environmental needs and the amount
of water surplus to those needs. This results in the amount potentially available for export.
Second, the alternative should include provisions for DWR and USBR to fully meet their permit
obligations such as outflow, southern Delta salinity requirements, etc. Next, the projects should
be assumed to undertake the necessary actions to fully mitigate their impacts to fish and wildlife
The alternative would then come up with answers to all relevant questions and concerns. Is
more water needed for fish once the projects have mitigated their impacts? Is more habitat
needed? What is the dependable export supply under various hydrological conditions? How
much water will area of origin users require and thus how much less is available for exports?
Once these are determined, the alternative could suggest how the difference between export
needs and available supply might be lessened. Unfortunately, by assuming a new conveyance
facility, the DEIR never answers the relevant questions and ends up encouraging a multi-billion
dollars facility which does nothing to increase the net supply. By nol having an alternative that
complies with existing law, the DEIR is legally deficient.

29. The DEIR assumes that under the no-action alternative conditions related to flood
risk, ecosystem health, water quality and water supply would degrade (page 2A-67: see also pagi
2A-87: the ecosystem “will continue to diminish its ability to function™). Such assumptions are
unsupportable. At this very moment, significant levee work is being done in the Central Delta.
In addition, each Reclamation District undertakes necessary levee work as part of each’s
obligations under the law. The SWRCB is charged with protecting the Bay-Delta through both
its water quality and water rights processes. DFG, FWS and NOAA are charged with protecting
fish and wildlife, and the DWR. is charged with identifying water needs and proposing prajects t
meet such needs. It should be noted that the SWRCB is currently in the process of developing
new flow standards (in conjunction with DFG) for the purpose of improving and protecting fish
and wildlife beneficial uses). Obviously, any assumption that these agencies will not do their
jobs is unsupportable. It may be correct to point out where these agencies have failed to meet
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Response to comment LO185-31

Regarding the range of alternatives considered in the EIR, please refer to
Master Response 3. The EIR did not evaluate implementation of BDCP as
part of the Delta Plan or the alternatives; please refer to Master

Response 1.

Response to comment LO185-32

As described on page 2A-67 and Section 2.3.2 of the Draft Program EIR
and as required by CEQA Guidelines section 15126.6(e), the No Project
Alternative consists of the environment if no Delta Plan is adopted and
assumes that existing relevant plans and policies would continue. The No
Project Alternative also includes physical activities and projects that were
permitted and funded at the time of the Notice of Preparation of the EIR.
The analysis of the No Project Alternative in Sections 3 through 21 of the
DEIR and RDEIR assumes all of these conditions. The No Project
Alternative does not include future projects that would require future
studies, environmental documentation, or permitting, including projects
encouraged by the proposed Delta Plan or one of the alternatives. It does
assume that agencies will take any particular actions, currently unplanned,
on the basis of general legal duties.
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their obligations, but that is not the same as assuming they cannot and will not in the future, Tt
would be more instructive and productive for the DEIR to note why the actions of SWRCB,

DFG, FWS and NOAA have not protected the environment sufficiently in the past. The obvioug

answer is that these agencies have been coopted into making export reliability an equal goal to
their duties to protect the environment. Such an analysis would go along way in helping define
the co-equal goals of the Delta Plan. The DEIR is legally deficient in assuming public agencies
will not abide by their statutory obligations.

30. The DEIR is deficient in that one of its alternatives includes additional exports fro_m

the Delta. Since this is contrary to existing state policy, it cannot be considered a reasonable
alternative.

31. The DEIR also assumes that sea level rise will cause over-topping of levees during

calm weather (at page 2A-89). It is totally unrealistic to assume that local reclamation districts
and the state would sit idly by while water levels increased to the point where floods would
oceur. Since there is already adequate freeboard, the only reasonable assumption is that as that
freeboard decreased due to sea level rise (if that occurs) the parties responsible for protecting
land, utility lines, gas pipelines, water supply lines, highways, etc. would act to maintain such
freeboard. The DEIR is legally deficient for such false and illogical assumptions being a part of|
the no-action alternative.

32, The DEIR makes no provision for the protection or maintenance of water supply fo

in-Delta users. If the goal of the Delta Plan is to improve water supply reliability, it should
include a discussion aboul recent attacks on in-Delta water rights. Should any in-Delta users be
found to not have riparian or pre-1914 right, or his/her license does not provide him/her with
water under all circumstances, then arca of origin statutes would allow him/her to cither apply
for a permit/license or contract with DWR or USBR for a priority supply contract. By failing to
include this issue and the analysis thereof, the DEIR is legally insufficient.

33. The DEIR incorrectly suggests that the saline intrusion into the San Joaquin County

groundwater acquifer is of shallow groundwater in the Delta. San Joaquin County has and is
studying this. and the current information suggests that the intrusion is of deeper saline waters,
not currently connected to the shallow groundwater.

34, The DEIR mentions that Stockton gets all of its drinking water from wells. 1
believe that is incorrect. Stockton gets its water from Cal Water (which has numerous wells) an
from SEWD which gets water from both the Calaveras River/New Hogan Reservoir and from
New Melones on the Stanislaus River.

35, The DEIR mentions a number of water rights of upstream parties by referring to
them as “senior water rights™ but make no such judgment or conclusion regarding any in-Delta

—~L0185-32
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Response to comment LO185-33

Exports under Alternative 1B would be similar to existing conditions, but
greater than under the Revised Project, which encourages more local and

regional water supplies, water use efficiency and conservation, and other

reliable water supply actions.

Response to comment LO185-34

As described in Section 2.3.2 of the Draft Program EIR, the No Project
Alternative does not include speculative future projects that would require
future studies, environmental documentation, or permitting, such as
raising levees. However, the No Project Alternative does assume that
maintenance and repairs would continue as under existing conditions.

Response to comment LO185-35

This is a comment on the project, not on the EIR.

Response to comment LO185-36

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.

Response to comment LO185-37

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.

Response to comment LO185-38

Please refer to responses to comment LO185-18.
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riparians or pre-1914 users. This highlights not only a bias for certain parties, but also the
DEIR’s failure to examine how water right priorities affects the question of water supply
availability. Failure to examine the Plan in light of water right priorities makes the DEIR legall
deficient.

36. The DEIR states that a violation of any water quality standard, or a substantial
degradation of water quality constitutes a “significant” effect. However, the DEIR then has no
analysis of how the DWR and USBR regularly violate their permits (with included the
responsibility for such standards). Since D-1641 was implemented, the projects have violated
their permits and numerous standards many times, and are under a Cease and Desist Order to

“obviate” threatened violations.” The projects have violated salinity standards, fishery standards,

outflow standards, and have exported additional water during such violations which constitutes
additional violations. Failure to note these ongoing violations makes the DEIR legally deficient
37.  As stated above, the DEIR makes no analysis of how increased exports, changes in
export diversion points or increased habitat will affect such things as salinity in the southern
Delta. Since each of these actions will either increase the amount of salt in the southern Delta
(over a no-action alternative) or increase the concentration of such salts, they will be definition
constitute a significant impact of the project. Since the DEIR makes no analysis of these impact
it is legally deficient. _

38 Pursuant to public statements made by members of the Council, it appears that the
Council believes that a solution to the water shortage problem requires adjustments to existing
waler right priorities. Such adjustments have been proposed under the “public trust” doctrine
and the “reasonable use™ provision of the California Constitution. With regard to the former, the
protection of public trust does not allow for water right priorities to be overturned. If the
Council believes they can make such adjustments, they are required to say so, and to make the
necessary cost benefit analysis to support their argument that water for export areas is more
important than water for in-basin needs. Such an analysis would be instructive, but would not
and could not supercede water right priorities.

As to the laiter, the “reasonable use” requirement is oft times cited, but seldom is the
entire quote used. Just below the language “reasonable use™ the Constitution reaffirms the
protection of superior riparian rights.

39.  The Council has publically stated that it anticipates a “Sixth Draft Plan™ to
supercede the Fifth Draft Plan which is the subject of this DEIR. This means that the proposed

> One cannot explain why the SWRCB secks to obviate threatened violations rather

than punish and preclude ongoing violations.

—LO185-38
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Response to comment LO185-39

The EIR analyzes the Delta Plan’s significant adverse impacts on the
environment. It provides a general description of the existing conditions in
Sections 3 through 21 of the DEIR, but does not analyze the impacts of
current processes there, except as part of the No Project alternative, as
discussed in Master Response 1.

Response to comment LO185-40

Please refer to response to comment LO185-10.

Response to comment LO185-41

This is a comment on the project, not on the EIR.

Response to comment LO185-42

The Revised Draft PEIR analyzes the environmental impacts of the Final
Draft Delta Plan, which the Council will consider for approval.
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project has not yet been determined and thus it is premature for the DEIR to be released to the
public for comment.
Please call me if you have any questions or comments.
Very truly yours,

uhﬁf{*wf

JOHN HERRICK

~L0185-42

No comments
-n/a -
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February 1, 2012

Delta Stewardship Council
Attention: Terry Macaulay
980 Ninth Street, Suite 1500
Sacramento, CA 95814

Re: Delta Plan - Draft Environmental Impact Report (DEIR)
Dear Council Members:

The Tuolumne County Board of Supervisors appreciates the difficult task the
Delta Stewardship Council has been given in creating a plan that balances the needs o
Counties of Origin (the source of water flowing to the Delta), the complex environmenta
issues within the Delta itself and the needs of water consumers beyond the Delta.
Having said that and despite our previous comments to the Council, the County is very | | o1ss.1
concerned that the needs of Counties of Origin like ourselves continue to be
disregarded in the DEIR. The heart of our concems is that the DEIR negates the
importance of Area of Origin water rights and the impacts increased demands on
upstream water resources will have on the environment, economy and land use
planning authority of the County.

There are four major points the County would like to make in regards to the
DEIR. First, the County has been working very closely with the Tuolumne Utilities
District (TUD) Board and staff and endorses their letter on this matter dated February 1
2012 (see Attachment A). TUD's letter provides a very thorough review of the DEIR.
The County would particularly highlight TUD's expressed concerns about the DEIR's
mischaracterization of the functional details and predicted outcomes of the Proposed
Project and Alternative 1B, the Ag-Urban Coalition Draft Plan. This must be corrected
before any meaningful alternative analysis can be conducted and conclusion reached.

t—LO186-2

Response to comment LO186-1

Comment noted. Neither the Delta Reform Act nor the Delta Plan affect
water rights (Water Code §§ 85031, 85032(i)). Please see Master
Response 5 for further discussion of the EIR’s analysis of the protections
for exiting water uses and users. These protections are included in all of
the alternatives analyzed in the EIR.

Response to comment LO186-2

Alternative 1B considered in the Draft Program EIR was developed in
response to the Ag-Urban Alternate Plan referred to in this comment, and
was considered by the Delta Stewardship Council. Please refer to Master
Response 3.



Delta Stewardship Council
February 1, 2012
Page 2

Second, the County strongly supports the Ag-Urban Alternative 1B contained in
the DEIR. It is notable that this alternative is broadly supported by most water and
many local governmental agencies throughout the state. The Board strongly
encourages the Council to make the Ag-Urban Alternative 1B the preferred alternative
for future phases of the EIR process.

Third, the County wishes tc emphasize that the policies and implementation
programs of the Proposed Project have the potential of totally usurping local land use
planning authority. The County's water supply system is fragile. Unlike other
communities, our supply of water is primarily dependent on snow melt and rain and a
very limited, delicately balanced reservoir system. Loss of additional water in even
"normal" years would negatively impact the County's natural environment (eco-system
and threaten water supplies to existing residents, businesses, and industries (e.g.
agriculture, recreation, tourism, etc...). Increased water demands from the Delta
project will rob the County of an irreplaceable resource and thus tie the hands of local
elected officials in their future management of that resource and ability to control local
land use planning as it relates to the environment, residents, business and industry. T
reinforce the fragility of our system, one need only look at the water emergency the
County is facing this year as the result of near record low precipitation. This water

emergency is occurring only one year after record precipitation and snow packs. Once

the water flows down the hill and out of our limited reservoir system, we have no way f
replace it without the cooperation of the weather.

Lastly, the County would request that the principles and policies in the Tuolumﬂe

County Coordination Plan (see attachment B) be taken into consideration in modifying
the DEIR and selecting a preferred aiternative. The Coordination Plan was prepared
specifically to help provide guidance to agencies like yours when developing plans and
environmental documents. The Council is encouraged to pay particular attention to
those sections on Land Use, Economic Development, Recreation, Biological

Resources, Water and Energy. The County sees no evidence that any of these policie:

were taken into consideration in the Proposed Project.

In addition to the above comments on the DEIR and consistent with Board
Resolution #156-07 (see attachment C), the County does hereby assert legal standing
and formally requests Coordination status with the Council regarding the Bay Delta
Plan.

—L0186-3
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Response to comment LO186-3

Comment noted.

Response to comment LO186-4

As specified in the Delta Reform Act, the Delta Plan does not retroactively
affect previously approved plans, programs, or projects (Water Code §§
85057.5(b)(6)-(7), 85057.5(¢c)). However, future projects that fit the
definition of covered actions must be carried out consistent with the Delta
Plan. Please refer to Master Response 1.

As described on page 2A-39, Lines 38 through 40, of the Draft Program
EIR and Master Response 5, it is anticipated that implementation of updated
water quality and flow objectives by the State Water Resources Control
Board (SWRCB) could increase Delta outflow, reduce current reverse flow
conditions in the south Delta, increase flows in restored Delta floodplains,
and result in a more “natural flow regime” in the Delta. Neither the Delta
Plan nor the SWRCB’s flow objectives will affect water rights. Following
the adoption of its flow objectives, the SWRCB will engage in a further
public proceeding, including complete environmental review, concerning
implementation of the objectives, which may include altering water rights.
Please see Master Response 5 for further discussion of the EIR’s analysis of
the updated flow objectives and the protections for exiting water uses and
users. Affected water users could pursue the types of water supply reliability
projects identified in Section 2.2.1 to develop alternative local supplies or to
reduce local demand.

Response to comment LO186-5

As specified in the Delta Reform Act, the Delta Plan does not retroactively
affect previously approved plans, programs, or projects (Water Code

§8§ 85057.5(b)(6)-(7), 85057.5(¢c)). However, future projects that fit the
definition of covered actions must be carried out consistent with the Delta
Plan. Please refer to Master Response 1. In addition, the level of detail
used to address potential conflicts with local plans is appropriate for a
program-level impact analysis. According to Section 15146 of the CEQA
Guidelines, the specificity of an EIR should correspond to the degree of
specificity of the project or plan being analyzed. The Delta Plan is a
regional-level policy document and does not advocate a specific
development project or a detailed implementation plan. Thus, it would not
be possible, but rather would require inappropriate speculation, to include
a detailed analysis of potential conflicts with specific provisions of local



general plans or county coordination plans as they may be applied at specific
locations or under specific circumstances.

Response to comment LO186-6

Please refer to Master Response 1.
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Thank you for the opportunity to provide comments on the Delta Plan DEIR. The
County looks forward to your response to our comments on the DEIR and to future
discussions under our Coordination standing.

RICHARD H. PLAND,
Chairman

Ce:  Tuolumne Ulilities District
Mountain Counties Water Resources Association
California State Association of Counties
Regional Council of Rural Counties



No comments

_n/a_

Attachment A



DIRECTORS
TUOLUMNE UTILITIES DISTRICT Barbara Balen No comments
18885 NUGGET BLVD » SONORA, CA 95370 Robert M. Behee
(209) 532-5536 e Fax (209) 536-6485 Raiph Retherford, MD -n / a-
www.tudwater.com Ron W. Ringen
Delbert Rotelli

Delta Stewardship Council
Attention: Terry Macaulay
980 Ninth Street, Suite 1500
Sacramento, CA. 95814

February 1, 2012

Subject: Draft Delta Plan, Program Environmental Impact Report, SCH #2010122028

Dear Ms. Macaulay:

Thank you for the opportunity to review and comment on the Delta Stewardship
Counil's (DSC) Delta Plan Draft Environmental Impact Report. The Tuclumne Utilities
District supplies water to over 14,000 customers within the County of Tuolumne. Our
agency has participated in the DSC process through the review of previous documents,
draft plans and DSC meetings and workshops. Additionally, our agency is a participant
in the Ag-Urban Coalition and worked in the development of that group's Alternate
Draft Plan as submitted to the DSC previously. We will focus our comments on the
treatment by the DEIR in its analysis of the Proposed Project but also with particular
attention to Alternative 1B (the proposed Ag-Urban Coalition draft plan) which our
agency worked on jointly with a number of other public local and regional water
agencies, local governments and other interests.

It is our intention to provide the Council with comments on the Draft Environmental
Impact Report (DEIR or EIR) that will provide insights and direction to the Council to
produce a legally adequate Final Environmental Impact Report (FEIR) and a Plan that
will be understandable, sustainable and can practically be implemented so as to achieve

Comments
Draft Delta Plan, Program Environmental Impact Report, SCH# 2010122028
Page 1 of 30



the coequal goals as defined in statutel. We consider this duty to be a serious matter
both due both our local agency status (Public Resources Code §21062) and also as a
responsible agency under CEQA (PRC, §21069).

As a responsible agency it is likely that in the future our agency will be carrying out
water supply, water quality, water use efficiency and other similar projects. Due to our
agency’s location within the Delta Watershed? (not withstanding the California Water
Code, for environmental analysis and resource purposes the specific geographic area in
which our agency is located is more accurately described as the Sierra Nevada
Ecosystem)? it is possible that there may be occasions under which local management
actions by our agency may be restricted in some fashion or even prohibited by
proposals within the present Proposed Project. Therefore, our interests in the proposed
Plan and the attendant CEQA document are significant. For the purposes of our long-
term planning responsibilities it is of critical importance that the Plan and its analysis is
thorough, accurate and clear.

The EIR is excessively voluminous, and yet it still provides the reader with no
meaningful, reasonable, assessment of environmental impact analysis. The description
of the Proposed Project lacks basic details for the reader, such that one cannot
determine exactly, or even approximate, what is or is not proposed, This confounds the
very foundation of an adequate CEQA analysis since without that descriptive
foundation to build upon any attempt at forecasting and analysis is reduced to a level of
vague concerns. (CEQA Guidelines §15124). This is no small matter and must be
remedied by the Lead Agency in the final document.

“A curtailed or distorted project description may stultify the objectives of the reporting
process. Only through an accurate view of the project may affected outsiders and public
decision-makers balance the proposal's benefit against its environmental cost, consider
mitigation measures, assess the advantage of terminating the proposal (ie., the "no
project” alternative) and weigh other alternatives in the balance. (3} An accurate, stable
and finite project description is the sine qua non of an informative and legally sufficient
EIR.” County of Inyo v. City of Los Angeles (1977) 71 Cal. App.3d 185.

We find that this flaw in the document is further compounded by the reader being
confronted with a plethora of nonessential information about potential impacts

1 California Water Code Section 85054
2 California Water Code Section 85060

3 Sterra Nevada Ecosystem Project, Final Report to Congress, vol. 1, A £S ies and M
Strategies (Davis: Uni ity of California, Centers for Water and Wildland Resources, 1996)
Comments
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No comments

...n/a...



regarding general classes of projects, that is neither helpful in separating fact from
fiction, nor the impacts of the proposed plan from a catalog of off-the-shelf boilerplate
narratives. Additionally the reader is challenged to determine if the project being
assessed in the document is comprised of the “twelve binding policies” (which are
proposed to become regulations), or also consists of one or more of the “sixty-one non
binding recommendations” or is also found within the lengthy and conflicting narrative.
(DSC DEIR, Executive Summary pg. ES-1)

The sixty-one non binding recommendations are apparently things the Council advises
other agencies it would like to see occur, These recommendations may or may not ever
be accepted and implemented and therefore are speculative in nature. Thus, rather than
achieve the primary purpose of CEQA, to inform decision makers (which in this case
are not just the lead agency but also responsible agencies) this document fails to
adequately do so. Again, we must declare that this is fundamental to the purpose of
preparing the document. The purpose of CEQA analysis is to ... “Inform governmental
decision makers and the public about the potential, significant environmental effects of proposed
activities” and to "Prevent significant, avoidable damage to the environment by requiring
changes in projects through the use of alternatives or mitigation measures when the
governmental agency finds the changes to be feasible.” (State CEQA Guidelines, §15002)

At a minimum the reader must be able to conclude what the Proposed Project is and
what is, or is not likely to take place if the project is implemented?. Absent that critical
information any reasonable assessment of impacts is quite difficult if not impossibleZ.
We believe this lack of clarity is not only of concern to the public and local agency
members attempting to make sense of the EIR, but also the Council itself. Indeed, the
Council must have a clear picture and understanding of what their own project is if
they are to make a reasoned decision in the record, about what the environmental
impacts are and to what degree they may occur.

Adding to the confusing aspects of this EIR is that the comparison of alternatives as
required by CEQAS is inaccurate and therefore inadequate for its intended purpose. An
accurate portrayal of the likely outcome of selecting one alternative over another is
essential to guiding the Council in making a reasoned decision. If the comparison of
alternatives is flawed then a decision by the Council based on that information would
similarly be flawed.

* State CEQA Guidelines §15124
® " County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185
& State CEQA Guidelines §15126.6
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It is our assertion, and we shall detail this in our comments, that the EIR
mischaracterizes the functional details of Alternative 1B and the Proposed Project so
that the predicted outcomes are inaccurate. This must be corrected with an accurate
comparison of the Proposed Project and Alternative 187,

The Proposed Project advocates the application of “a more natural flow regime”
throughout the Delta Watershed as a cornerstone to the ecosystem restoration of the
Delta. However, there is no qualitative or quantitative analysis anywhere in the EIR of
what impacts would result from the imposition of such a flow regime, either on the
Delta or its watersheds.

Specific comments provided below cite EIR Page number and appropriate section, or by
line or other identifier.

Page 2A-5, lines 2-4. There is no evidence in the EIR supporting the claim regarding the
detailed outcomes of the Proposed Project. There are no metrics or data to support the
claim and lacking such supporting information the reader is left with speculation rather
than a supported conclusion.

Page 2A-5, lines 25-38. None of these stated actions results in increased water supplies.
These are simply additional demand side actions that will increase the marginal cost of
water to the customers of local water agencies and reduce revenues to local agencies.
This is not an increase in water supply reliability. The conclusions that such efficiency
measures would “improve regional self-reliance and reduce veliance on the Delta” is
inaccurate, The term “regional self-reliant” for our agency and others on the west slope
of the Sierra within the Sierra Nevada Ecosystem is meaningless. Our agency imports
no water from any other region, as do many other similar agencies. Thus, while the
EIR’s assertion may be correct in some export areas south of the Delta, it is meaningless
to water systems within the Sierra Nevada Ecosystem, which locally sourced water.
Water conserved by our agency only adds to our cost and reduces revenue, while
adding additional water to our portfolio for future commitments.

Page 2A-5, lines 34-38. The addition of an additional Water Supply Reliability Element
will not provide any improvement to existing water supply reliability above that
already provided by the completion of Urban Water Management Plans as required by
the Department of Water Resources. Thus, the conclusion regarding improved water

7 Section 21083, Public Resources Code; Reference: Sections 21061 and 21100, Public Resources Code; San
Francisco Ecology Center v. City and County of San Francisce, (1975) 48 Cal. App. 3d 584.
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supply reliability is unsupported in the record. The reader is being misled about the
characteristics of the Proposed Project almost immediately in the DEIR.

Page 2A-5 and 2A-6. The conclusion is reached on the first two lines of page 2A-6 that
(policy) “ER P1I could result in the development of local and regional supplies and less reliance
on Delta water.” this is not factually correct. ER P1 proposes “..that the State Water
Resources Control Board cease issuing water rights permits in the Delta and the Delta
Walershed...” 1t is impossible to imagine a new water supply project for new surface
storage being able to be constructed absent the project proponent acquiring a water
right permit from the SWRCB. To be precise, the Proposed Project would have the
apposite effect from “...encouraging development of storage projects...” (Page 2A-6 line 3).
No surface storage projects could move ahead absent a water rights permit and the ER
P1 is in conflict with the conclusion in the DEIR. The reader is being misled about the
characteristics of the Proposed Project.

It should also be noted that ER P1 is inconsistent with C.W.C, §85031(a) regarding water
rights protections. The DEIR does not evaluate the impacts to local communities
through implementation of this action. The DEIR cannot accurately predict or analyze
the impacts to the environment of unknown property.

Page 2A-6, line 3. WR R5 is a proposal to require that “The State Wiater Resources Control
Board andjfor the Department of Water Resources should require that proponents requesting a
new point of diversion, place of use or purpose of use that results in new or increased use of
water from the Delta Watershed should demonstrate that the project proponents have evaluated

and implemented all other feasible water supply alternatives,” (Emphasis added)

This would place agencies such as ours in the position of not selecting the most cost
effective or even the most environmentally appropriate project, but to rather exhaust
through implementation all feasible (capable of being done) alternatives irrespective of
relative benefit, cost, or environmental consequence.

The combined effect of WR R5 and ER P1 is to render the protections offered to source
areas under the State’s Area of Origin statutes meaningless. This is not a water supply
reliability proposal, but the exact opposite. The reader is again being misled about the
characteristics of the Proposed Project. We must repeat that that ER P1 is inconsistent
with CW.C. §85031(a) regarding water rights protections.

Page 2A-17, lines 5 - 44. It must be noted that on western slope Sierra Nevada foothill
and mountain areas the potential for groundwater storage facilities is not feasible due to
the fractured rock nature of the geological formations. There are only a few, scattered
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ground water basins, and for the most part ground water supplies in this region are
unreliable and vary dramatically based on location as to their yield, depth and quality
of ground water. Please clarify for the reader so that there is an understanding of the
differences within the Sierra Nevada Ecosystem and that of the Sacramento and San
Joaquin Valley.

Page 2A-23, lines 16-17 and 39-40. The term “regional self-reliance” is unclear in its
applicability to upstream Sierra Nevada Ecosystem areas such as our agency serves.
Our water supplies are derived from water collecting as snow melt and rainfall in this
region and are acquired from diversions from within this region for use in this region.
That would indicate, to a reasonable person, that where these conditions occur a local
agency would be “regionally self-reliant”. However, that is not clarified in the
document and therefore the reader is left guessing as to the meaning of the term as it
applies to the Sierra Nevada Ecosystem. Please clarify.

Page 2A-24, lines 33-37. This descriptive action within the project is too broad and
generalized to allow for proper analysis. The specific tributaries should be analyzed
through an Instream Flow Incremental Methodology (IFIM) process dealing first with
local stream reach needs and only then downstream objectives. Further we note the
submitted Alternative 1B pages 26 through 37, which addresses both ecosystem
restoration and water quality. There are 11 actions that are directives (and not
recommendations as in the Proposed Project) for actions that are further divided into
short, medium and long term time periods, Further, these actions approach ecosystem
restoration and water quality management in a more comprehensive, integrated
resources fashion and not on just a “more flows” basis.

The fundamental difference between directives and recommendations (authoritative vs.
advisory terms) is not captured either in the Project description or Alternatives
comparison sections in this EIR. That fact confounds the reader in determining those
things that will happen as a result of the Proposed Project, or Alternative 1B.

Page 2A-25, lines 5-6. The implausible conclusion is reached on the referenced lines that
the development of flow objectives and criteria will lead to additional projects as
described in Section 2.2.1. There is no clear nexus between increased flow objectives and
criteria by the SWRCB and the described projects. The reader is left to speculate why
these projects would be implemented only with these flows in place. Please explain and
clarify.

Comments
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Page 2A-39, Section 2.2.2.4.1. We are confused by the continued single action approach
described here. The Delta Plan (pages 133-134) identifies other factors influencing water
quality as; in-delta land uses, dredging, levees, tides, point and non-point source
pollutants, in-delta water use, export water use and diversions. However, once again
the Plan ignores those factors and proposes a focus on increasing flow patterns for
Sierra Nevada Ecosystem and other upstream rivers, the impacts to which is not at all
analyzed in the document.

While we agree with the conclusion in lines 35-37 that there may be reductions in
available water supplies in export areas there is no recognition that by committing
Sierra Nevada Ecosystem river flows to meet new criteria and flow objectives there will
also be a reduction in upstream water supply sources. Thus, increased flows would
appear to frustrate if not prohibit achievement of one of the coequal goals - improving
water supplies. That would then mean that the term coequal is meaningless under the
proposed Plan, That should be so stated in the EIR accompanied by an explanation why
the Council would propose a plan that abandons their mission to achieve those goals.

Page 2A-44, lines 9-12. The stated uncertainty that the DWR “.will follow the
recontimendations of the EIR...” is then followed by the conclusion that this EIR assumes
the DWR will follow the recommendations, Unfortunately no explanation of the
recommendation process or why the DWR would do so is provided. If this implies that
. all recommendations are expected to be follow, the analysis should explain the
underlying logic. Please provide supporting reasoning for this conclusion

Page 2A-45, lines 16-39. This is a listed series of things that could happen. The use of the
term “could” only indicates a possibility or casual relationship between proposal and
implementation. This is highly speculative and the reader has no basis or information
upon how to determine if the conclusion is valid. There is no evidence presented in the
EIR to support the conclusion.

Page 2A-46, lines 9-31. It is not clear exactly what the Delta Stewardship Council’s
process is to encourage actions. Specifically how does the Council intend on
communicating and implementing its encouragement?

Page 2A-46, lines 32-43. We don't understand how the assumption that the identified
agencies will do what the EIR claims they should do, based on some method of
undefined DSC encouragement. Why is the assumption valid?
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Page 2A-48. The page contains a series of things that could happen or could be
implemented or could include something. The term “could” implies a degree of
uncertainty rendering a possibility. It would be helpful in analyzing the Proposed
Project if terms were used more similar to the actual text of Alternative 1B. That is a
descriptor of how the Council would make recommendations and collaborate with
other agencies. How the Council would provide incentives to programs. Terms such as
are used in the Alternative 1B text such as "Direct” and “Recommend” are easily
distinguishable as things that will occur and may occur and even for those that may
occur there is some clarity provided in how the governance structure of the DSC would
take those actions. The Proposed Project description simply leaves the reader
wondering. The EIR compounds the problem further by failing to describe how these
actions may take place.

Page 2A-49. It would be helpful to the reader to understand what the actual processes
are that the Council would use in their governance to interact with other agencies to
“encourage” things to occur. Please compare the relative vagueness in the Proposed
Project to the specific activities called out in Alternative 1B that indicate things the
Couneil would do to either direct an outcome or otherwise bring it to fruition. The EIR
should note that significant difference in the description and analysis of the Proposed
Alternatives.

Page 2A -50. Please see use of the term “could” as a descriptor as in our previous
" comments referring to Page 2A-48,

Page 2A-51, lines 32-37, Page 2A-52 lines 1-8. How, or under what circumstances is this
“encouraged” outcome for reoperation of reservoirs believed to occur? Currently this
analysis is not even informed speculation as to a fairly significant outcome. Some of the
reservoirs in question are the sole source of municipal and irrigation supply for Sierra
Nevada Ecosystem communities. Actions that could occur should at least be given some
estimate of the significance of one or both variables.

Page 2A-64, Section 2.3.14.1. Given the nature of the coequal goals it would have been
more informative if the range of potential impacts had included the likely impacts to
Sierra Nevada Ecosystem water supply reliability. This assessment should include
potential impacts to communities served by existing projects, the increased costs and
reduced reliability of developing alternate groundwater supplies in areas of unreliable
groundwater supplies (fractured rock groundwater sources are not a reliable source of
groundwater supplies in general), a reduction in water available for hydroelectric
generation (leading to a greater dependence on fossil fuel plants or significantly higher
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and less reliable wind and solar plants), a loss in water supply reliability in the Sierra
Nevada Ecosystem would result in a loss in agricultural production due to reduced
water available for those customers. None of these impacts are addressed in the EIR, but
must be, to meet the minimum requirements of CEQA.

Page 2A-65, line 1. The Proposed Project has only one water quality policy (ER P1) and
it is a more broadly stated policy rather than a specific water quality policy., We refer
you to the more effective and specific language in the submitted Alternative 1B on its
pages 34-37.

Page 2A-72, Reliable Water Supply. It is inaccurate to simply portray Alternative 1B as
having no recommendations regarding specific conveyance options. The fact is that
Alternative 1B recognizes that the BDCT should be completed by January 1, 2014 and
that the BDCP is the place to develop a specific conveyance strategy.

Page 2A-73 Delta Feosystem Restoration, It is inaccurate to define ecosystem restoration
within the single metric of a “More Natural Flow Regime”. While that is one factor there
are comprehensive ecosystem actions that must be taken to achieve restoration as one of
the two equal goals. Alternative 1B includes a much richer and more vibrant,
comprehensive ecosystem restoration and management proposal (see pages 26-32 of the
submitted Alternative 1B which contains 9 directed actions).

Page 2A-74, Delta Ecosystem Restoration. The comparison between the Proposed
Project and Alternative 1B tends to diminish the importance of the clarity in focus of
actions in Alternative 1B. Effective ecosystem restoration is premised on knowing what
should be done. Adaptive management is a system of acquiring and using knowledge
gained to modify management actions when necessary, so as to carry out the correct
implementation actions. Please see the submitted Alternative 1B pages 9-11 and the 7
directives contained therein.

Page 2A-75, Policy Elements. The comparison between the Proposed Project and
Alternative 1B is inaccurate and misleads the reader. The Proposed Project has no
proposed actions to carry something out. In contrast Alternative 1B contains specific
actions that can be identified as they are started with the word “Direct”. Page 19 of
Alternative 1B also gives specific direction regarding assessing and promoting
additional water efficiency measures, while the analysis in the DEIR concludes exactly
the opposite. This analysis must be corrected to reflect the actual content of Alternative
1B as opposed to the existing project if the reader is not to be led astray by the current
analysis.
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Page 2A-81, Flood Risk Reduction. The comparison between the Proposed Project and
Alternative 1B is inaccurate and misleads the reader. The presented analysis fails to
report that Sierra Nevada Ecosystem reservoirs also provide local and regional flood
protection and that there is a responsibility to also protect lives and property outside
the Delta first, especially for those projects built with that operational responsibility.
Quite the opposite is true in the Proposed Project under which there will likely be an
increase in local, upstream flood risk to people and property as operations are modified
solely to protect the Delta from flooding. In short, the Proposed Project would shift
flood risks to upstream local populations, communities and farms to protect the Delta.
That is clearly a significant redirected impact to those upstream areas that would place
lives and property at risk.

Page 2A-83, lines 38-42. The phrase “...provide a more reliable water supply for California...”
is a very general term. A water supply is a very localized attribute. It should be
recognized that there are regions in which lands are located nearly adjacent to large
reservoirs and canals from which no water supplies are available. Those reservoir and
canal supplies are dedicated for use elsewhere, sometimes in another region far away.
Thus, gains in water supply, or for that matter reductions in supply, should be
evaluated with an eye towards where the actual gain or loss would take place in
relation to the subject facility.

Page 2A-85 lines 33-34. Reservoirs are filled and provide deliveries for supply to
agencies within the Sierra Nevada Ecosystem 12 months of the year and not just in late
surmmer and fall months. Please correct.

Page 2A-85 lines 35-43. This discussion of climate change fails to recognize the
significant effect that the combination of climate change and dense forest vegetative
cover within the Sierra Nevada Ecosystem is having on spring flows. In some areas of
the Sierras a dense forest cover of small conifers and brush result in a reduction in
spring runoff. This is caused by the combination of spring growth occurring within the
forest vegetation at the same time as spring runoff. The spring growth of the dense
cover however, sculpts the hydrograph by consuming water through
evapotranspiration and reducing the spring runoff. As climate conditions change to less
snowmelt and more rainfall events and warming temperatures this effect will increase.
Absent an improved and more effective forest thinning program in the Sierra Nevada
Ecosystem there will be reduced flows over those anticipated resulting from the single
effect of climate change on snow melt. The Sierra Nevada Ecosystem is a complex
network of interrelated natural systems and any attempt at directly linking warming
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temperatures to increased spring runoff, without accounting for forest condition, will
fail.

Additionally, as runoff conditions change as a result of climate change there is likely to
be a change in operation of reservoirs within the Sierra Nevada Ecosystem to an
operation that is more conservative towards water supply reliability. That is, one in
which fewer spills take place during times when they do now, as facilities
owner/ operators firm up year-to-year reliability in lieu of a higher percentage of gross
yield from the reservoir.

Page 2A-86, lines 1-4. Please reflect the fact that there are also many Sierra Nevada
Ecosystem water users served by locally funded, constructed and operated water
facilities. These facilities operate as compact, non-interregional, self-sufficient systems.
In short they are already regionally self-sufficient and do not depend on a vast network
of interregional storage and conveyance and pumps to deliver water. Additionally,
many of these systems are gravity fed, renewable energy producers.

Page 2A-86, lines 26-27. Please correct to read, “...local and regional water supplies in export
ateas and improved water conservation...”, As written this statement is not universally true.

Page 2A-88, lines 7-8. Correct to more accurately read, “...in communities in the Delfa and

in export areas served from the Delta.”

Page 2A-88, lines 21-25. It is not intuitively clear in reading this paragraph why locally
initiated and funded water treatment facilities would not take place under the No
Project Alternative. We are currently under a No Project condition and the main
challenge to developing water treatment facilities is fiscal rather than by any planning,
or lack thereof, for the Delta. Please explain and expand in order to more clearly
distinguish between Sierra Nevada Ecosystem, other upstream and Delta export areas.

Page 2A-95, lines 16-19. This statement is factually incorrect. Alternative 1B does not
contain “recommendations only” as is alleged, but rather contains some 40 directed
actions and 1 action which contains the alternate descriptor “shall”. Please see
submitted Alternate Plan (Alternative 1B in the EIR). Examples in that submitted
Alternate Plan (Alternative 1B in the EIR) include page 6, paragraph 1, page 7 first
bullet, page 10 science plan, page 18, 19, 20 regarding information management,
conservation, transfers and conveyance as well as pages 22 (storage) and 24 (funding).
These are not “recommendations only”. The reader is being misled by the EIR.
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Page 2A-95, lines 31-33. Please see comment immediately preceding. EIR statement is
factually incorrect.

Page 2A-96, lines 36-40. The primary difference between the Proposed Project and
Alternative 1B is that the Proposed Project would not allow for the completion of
studies on a reasonable schedule, but instead would rush them along under “...the
aggressive schedule...”. Please explain the likelihood and feasibility of reasonably
completing the “...aggressive schedule...”. It should be noted that completing things under
an aggressive timeframe might increase the opportunities for mistakes, leading to
management decision errors. It would be more informative to the reader to understand
if the Proposed Project can reasonably be expected achieve what is being proposed, or if
this is more of just a hoped for outcome.

Page 2A-96, lines 44-46. It is difficult to determine what the functional difference is
between Alternative 1B's continuation of a successful voluntary program vs. the
Proposed Project “..which encourages mandatory participation...”. How, exactly, does
encouraged mandatory participation take place?

Page 2A-98, lines 8-9. Please note that the reduced emphasis on modifying Sierra
Nevada Ecosystem reservoir operations would avoid potential impacts to those areas
that receive water from the subject reservoirs. Hence, reducing potential impacts to
Sierra Nevada Ecosystem communities, populations and agriculture.

Page 2B-2, lines 15-19. The reference to the Council's potential influence on the
Consumnes River-Mokelumne River Confluence habitat restoration project and the
highly speculative nature of the incremental change is systemic to much of this
document’s analysis of the Proposed Project as well as the comparison of alternatives.
However, where there are clear distinctions between directed actions over specific time
frames (as are called for in Alternative 1B) then those actions are much less speculative
in nature than the sixty plus recommendations as presented in the Proposed Project.
Please clarify.

Page 2B-2, lines 24-27. 1f the analysis is to accord the Proposed Project the benefit of
presumed desired outcomes, then any equitable and reasonable analysis of alternatives
must grant the same leniency to the alternatives, lest the analysis be biased. We have
identified a number of areas in this comment letter that indicate that this is not the case,
but rather it is only the Proposed Project given this leniency. This misleads the reader
regarding the differences between the Proposed Project and the Alternatives.
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Page 2B-2 footnote #3. This example illustrates that the Council fully intends on
attempting to extend their authority over projects beyond their own definition of a
covered action by contesting the authority of other agencies. We believe this calls into
question the lack of clarity over what is, or is not, exactly a covered action yet again. We
have raised this issue almost continuously with the Council throughout the various
iterations of the development of the Proposed Project (Plan) and yet, even now, the
issue remains unclear and unresolved. It is impossible for the reader to determine what
is, or is not a covered action, or just how far the Council will go in its attempt to extend
its authority. Please clarify.

Page 2B-6, Delta Ecosystem Restoration, Potential Facilities or Actions. It is not clear
exactly why and how flow objectives that lead to a more natural flow regime will result
in new storage projects in the Sierra Nevada Ecosystem. It is much more likely that the
creation of a more natural flow regime will have the exact opposite effect, in that more
water will be taken from Sierra Nevada Ecosystem rivers and streams for use in the
Delta leaving less available for upstream use including new storage projects.

Page 2B-16, Delta Ecosystem Restoration, Potential Facilities or Actions. Please see
immediately preceding comment regarding 2B-6.

Page 2B-17, Water Quality Improvement, Potential Facilities or Actions. There is no
. evidence that Alternative 1B would result in less water treatment plants being
developed. The fact is that water quality treatment plants throughout the State are not
dependent upon a Delta Plan for directives or recommendations. These plants are
generally financed, constructed, owned, and operated by local agencies and built, as
they are needed - locally.

Page 3-13, Surface Water Use, lines 37-40, It should be noted that not all diverters from
within the Sierra Nevada Ecosystem have return flows into the Delta or even Sierra
streams, Notable examples of those sorts of projects are the San Francisco P.U.C.
diversions and those of the East Bay Municipal Utilities District as well as the southern
portion of the Friant Unit of the Central Valley Project.

Page 3-16, Delta Watershed. This section is lacking an assessment of the relative role
played by the water diversions within the Sierra Nevada Ecosystem in providing
significant socioeconomic benefits. Significant early water development within the
Sierras took place during the era immediately following the discovery of gold up
through the late nineteen forties. Most of these early diversions and reservoirs were
relatively small and with few exceptions served local communities within the source
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watersheds. This early development, secured by pre-1914 or senior water rights
however, was cumulatively small compared to the era from 1950 on. A full 80% of the
present reservoir capacity in the Sierra Nevada was completed after 19508,

A key aspect of the Sierra Nevada Ecosystem is it's relative health compared to the
downstream Delta Ecosystem. “The history of the Sierra Nevada and recent ecological
ussessments suggest thal Sierran biodiversity could be maintained by ecologically sound
management of lands designated for renewable resource extraction, in combination with a
mioderate system of areas specifically reserved for native biodiversity.” This illustrates a Sierra
Nevada Ecosystem in significantly healthier condition than the Delta. Thus, while there
have been historic environmental impacts through human use of the Sierra Nevada
Feosystem, they do not approach the current poor condition and trend of the Delta. This
points to a more robust sustained resource management pattern within the Sierra
Nevada Ecosystem than has occurred in the Delta. There may be resource management
strategies - learned and applied in the Sierras - that could translate into a more
sustainable Delta Ecosystem,

It must also be noted with regards not only to existing conditions, but any financial
strategy to fund the Council’s activities, that the benefits derived from water resources
in the Sierra Nevada do not have a commensurate direct reinvestment to the Sierra
Ecosystem and its complex tapestry of institutions that produce those benefits.

Sierra streams produce a downstream irrigation water use annual resource value (all
values are in 1998 dollars) of 450 million, Downstream municipal water is equal to 290
million/yr. and energy generation accounts for some 610 million/yr. There is no
commensurate reinvestment except for the relatively low assessments on power plants
(water rights are untaxed). Thus, while the Sierra Nevada generates over 1.3 billion 1998
dollars per year in downstream benefits there is no reinvestment to the Sierra Nevada
Hcosystem to improve or even maintain that ecosystem.!® Any discussion of beneficiary
fees and stressor fees would do well to focus on the already inequitable situation within
the Sierra Nevada as a starting point. It would be much more appropriate to discuss
how much in revenues would be spent on investment in improving the Sierra Nevada
Ecosystem rather than asking for local agencies within the Sierras to send money to the
Delta. The EIR should so note this situation. Please include these factual corrections to
the EIR.

8 Sierra Nevadn Ecosystem Project, Final Report to Congress, vol. 1, A S ies and M
Strategies (Davis: University of California, Centers for Waler and Wildland Resources, p 26, 1996)
9 IBID

W IBID
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Page 3-76, lines 6 & 7. Proposed project policies ER P1 and WR P1 would combine to
potentially prevent any filing of new water rights for an undetermined time and call for
a new water conservation rate structure. The former would have a chilling effect on any
new surface water supply projects requiring a water right while the latter would result
in increased water rates, reduced supplies and redirected, disproportionate
socioeconomic impacts to DACs (Disadvantaged Communities). The two policies will
combine to create more, not less uncertainty to local and regional water resource
planners attempting to meet the State’s future water needs. There are no proposed
mitigation measures in the EIR for these impacts to the Sierra Nevada Ecosystem local
water supply systems and the communities, farms and economies they serve.

Page 3-77, Section 3.4.2. ER P1 would place a moratorium on water rights being issued
by the SWRCB under the various Area of Origin, County of Origin and Watershed of
Origin Statutes and thereby violate W.C. §85031 and §85032(i). Such a disruption of the
existing, historic water rights protections to the Area or Origin would prevent these
areas from securing new water supplies while simultaneously the Bay Delta Habitat
Conservation Program would move ahead to secure water supply assurances for both
the State and Federal Projects. This confluence of events would stand on it's head the
notion of Area of Origin protections and would constitute a significant, socioeconomic
impacts to those areas within the Sierra Nevada Ecosystem. The only possible
mitigation measure that seems reasonable is to remove that portion of ER P1 that
pertains to this matter,

Page 3-77, lines 25-26, The Proposed Project would have the directly opposite effect in
Sierra Nevada Ecosystem areas. Water supplies would be unnecessarily reduced and
new projects prevented per our comments regarding Section 3.4 2. The reader is being
misled as to the actual result of the Proposed Project on water supply.

Page 3-79. New water supply facilities that include diversions to storage will be subject
to the requirements of the SWRCB’s water rights process and unless relatively small,
subject to the completion of an EIR. That CEQA document would assess a host of
potential impacts including but not limited to; aquatic species and habitat, terrestrial
species and habitat, archaeological and historical resources, recreation, aesthetics, public
safety, energy consumption during construction, erosion, and downstream water uses.
Additionally, new storage projects must meet requirements of the U.S.D.A. Forest
Service special use permit process if they take place within Forest Service managed
lands. Water quality standards under the Clean Water Act 401 process will also be
imposed as conditions on a proposed storage project. Finally, should the storage project
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be associated with hydroclectric generation the project would be subject to the
provisions of the Federal Power Act and the Federal Energy Regulatory Commission
(FERC) process. FERC licenses to be issued for projects on lands subject to U.S. Forest
Service or Bureau of Land Management control are subject to Federal Power Act
requirements specific to that situation!l. These federal authorities in specific cases limit
the authority of the SWRCB!2, Please include these factual corrections to the EIR.

Page 3-83, lines 22-45 and Page 3-84, lines 1-15. Any discussion regarding the
development of achieving “..a more natural flow regime...” in the Delta and the Delta
tributaries must take place within the context of the existing conditions of the Delta and
the Sierra Nevada Hcosystem. Flows are not the singular management tool either in the
Sierras, or the Delta to achieve ecosystem health.

Flow is an integrated piece of the Delta's multi-varied and dynamic habitat system, The
potential benefit or restoration flow can provide to the Delta ecosystem is limited by the
components of the ecosystem and the attributes of water. Water is one of the major
habitat components of the Delta ecosystem. The flow of water is one of several
attributes of water - other attributes Delta waters include toxins and contaminants,
predators, turbidity or clarity of water, and temperature.

Flow, and the ability of flow to contribute to restoring the Delta ecosystem, is
interrelated and dependent on the varied attributes of Delta waters. For example, warm,
non-turbid water filled with contaminants and predatory fish will provide limited
ccosystem benefit, regardless of the rate and velocity of flow.

The flow of water is also limited by the Delta's existing ecosystem. Water is only one of
the components of the Delta ecosystem. The ecosystem is also composed of the
geography of levees and subsidence, geomorphology of Delta channels, water storage
and conveyance facilities, and ocean or tidal influence. These ecosystem components
greatly affect how water flows through the Delta. For example, the volume, velocity,
and rate of flow are directly limited by levees, channels, diversions, tides, dams, and
reservoirs. Therefore, flow and the ability of flow to contribute to restoring the Delta
ecosystem is necessarily limited by the existing physical restraints of the existing
ecosystem components. Simply directing for more natural flows absent an detailed

11 Section 4{e) of the Federal Power Act (FPPA) requires FERC to solicit and accept conditions promulgated
by the agency responsible for the protection and utilization of the land. 16 U.5.C. Sec. 797(e). See
Fscondido Mutual Water Co. v. La Jolla Band of Mission Indians, 466 U.S. 765, 772, 104 S.Ct. 2105, 2110,
80 L.Ed.2d 753 (1984)

"2 State Wter Resources Board v. FERC, 877 F.2d 743 (9th Cir.1989), and by the United States Supreme
Court in California v. FERC, 495 U.5. 490, 110 5.Ct. 2024, 109 L.Ed.2d 474 (1990)
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assessment of any potential, relative benefit within the existing landscape, is a waste of
a valuable resource and a restoration opportunity squandered.

The Council’s ultimate Plan must accept the fact that current Delta ecosystem is no
longer a natural system. Every component of the Delta ecosystem has changed
significantly over the past 100 years - the geography has changed with reclamation,
levees, and dredging, the geomorphology has changed with channelization and flood
control measures, turbidity has changed with altered sedimentation and dams, the food
web has changed due to nutrient ratios, the fish communities have changed due to
introduced nonnative species, invasive species and predation. The quality of water has
changed due to toxins and contaminants, the influence of the tides has changed due to
levee infrastructure and climate change, and the flood plain and marsh habitat have
changed due to development. In such a highly altered system, returning to a natural
flow regime without addressing the other systematic changes that have taken place
over time cannot reasonably be expected to restore the ecosystem,

A good example of the limited efficacy of natural flows in an unnatural system is
demonstrated by looking at how flow is affected by changes in geomorphology. The
Delta used to be a system of fairly shallow dendritic channels and sloughs. During high
flow events, this system offered variable habitat in the form of shallow diverging
sloughs and provided longer residence times for fish who navigated through twisting
and winding waterways. Today, water moves through the Delta in large, deep, rip
rapped channels that loop and turn such that they more resemble a water park slide
than the pre-Columbian Delta. This change in geomorphology negates the variability
that natural flow provided in the natural system; high flow events rarely over top the
deep Delta channels to create shallow water habitat. For this reason, sending a variety
of different flows down today's deep, hexagonal channels produces little, if any, benefit
to habitat, temperature, turbidity, predation, or the food web.

Simply returning to a truly natural flow regime with the expectation of a restored
ecosystem is not scientifically supportable. A natural hydrograph includes critically dry
years in which significant reaches of Delta tributaries would go dry, or nearly so, and
provide little flow to the Delta or downstream water users, some of which dedicate
those flows to environmental purposes. The extreme dry periods of a more natural
hydrograph would not restore, but further degrade, the Delta ecosystem from its
current condition.

Legitimate, effective restoration must focus efforts on optimizing the current Delta
ecosystem. Restoration of that ecosystem, consistent with the coequal goals, must
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provide a framework for determining how and to what extent the components of
habitat, such as flow, turbidity, predation, food, and contaminants, can restore the Delta
ecosystem, and the extent to which changes in these components will effectuate
restoration.

Any discussion of a natural flow regime must also recognize the existing regulatory
tapestry that overlays the Delta, the Sierra Nevada Ecosystem as well as other upstream
tributary ecosystems. Within limits the State Water Resources Control Board is the
regulatory body in charge of setting flow objectives and implementing these objectives
through water rights hearings to the extent necessary. The State Board has previously
adopted flow objectives - they are in place and being met. The State Board is required
to review these objectives every three years and is currently reviewing the San Joaquin
River flow objectives. This review requires the State Board to determine whether the
current objectives provide sufficient protection for fish and wildlife in the South Delta.
Setting new flow objectives can only be done after the State Board has balanced the
various competing beneficial uses of water, including recreation, municipal water use,
agricultural water use and obligations for flood protection for life and property. If the
Board determines that the current flow objectives at Vernalis do not reasonably protect
fish and wildlife, then the Board may amend the flow objectives. If other reasonable and
beneficial uses are determined to be of a “higher priority” or “greater significance,” the
State Board may set flow standards that do not fully protect fish and wildlife.

Although they are not regulations of flow, there are several agreements and programs
that affect instream flow. For example, the Vernalis Adaptive Management Program
(VAMP), the San Joaquin River Restoration Program, and Yuba River Accord and the
American River's Water Forum Agreement are all programs that affect and control the
flow of water. Flow is further constrained by conditions on existing diversions imposed
by the State Water Resources Control Board for upstream Clean Water Act (Section 401)
requirements, as well as other upstream public trust values as listed in our comments
on page 3-79.

It must also be noted that within the Sierra Nevada Ecosystem there are well over 100
hydroelectric projects licensed under the authority of the Federal Power Act by the
Federal Energy Regulatory Commission. Some of those license periods extend 50 years
and have through an extensive planning process set specific instream flow standards for
those projects.

Additionally, there are streams within the Sierra Nevada Ecosystem such as the Middle
Fork of the Stanislaus above New Melones reservoir, which is designated by the state of
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California as a Wild Trout Stream. This designation? requires specific flow standards
from projects located on the Middle Fork to maintain a healthy self-sustaining wild
trout population. Any proposed changes to those flows would have to consider that
management objective.

Within the Sierra Nevada Ecosystem is also the Tuolumne River - a federally protected
Wild and Scenic River - and largest tributary to the San Joaquin River. Flows on the
Tuolumne above New Don Pedro are established to preserve those conditions that
existed at the time the river was designated as a Wild and Scenic River. This includes
recreation, specific fish flows, aesthetics and access. Any proposed changes to
established Wild and Scenic river flows would have to meet the requirements of the
Wild and Scenic Rivers Act.

The EIR as well as the Council’s final plan should recognize the role of this regulatory
tapestry that overlays the Sierra Nevada Ecosystem. The Council’s Proposed Project
must also recognize the various responsibilities of the State and Federal agencies
charged with managing and regulating these resources, as well as the legal constraints't
that exist upon the SWRCB regarding some of these river systems!® and project
operations. We concede that the Delta is an ecosystem, but not that it is the only
ecosystem in California. The EIR must reflect this fact in its analysis of the Proposed
Project’s advocacy for an “..aggressive implementation of a move natural flow regime.”,
apparently at any consequence to any other ecosystem.

Page 3-84, lines 40-44. We agree with the assessment on this point, but find this
conclusion to be inconsistent with other conclusions in the DEIR. Specifically those
claiming that water supply projects will result from the establishment of these flow
objectives. There may be some specific locales, mostly in export areas, where this may
occur, but for Sierra Nevada Ecosystem water suppliers there is no logical way to
conclude water supplies will increase (locally) with more water from those tributary
streams dedicated to non-supply uses to benefit the Delta and downstream water users.
Please correct.

Page 3-85, lines 1-37. This section mischaracterizes the potential impacts to water
supply in many Sierra Nevada Ecosystem water service areas. Reductions of available
water for beneficial municipal and irrigation uses from source (in many cases Area of

1 Fish and Game Code §1726 et seq.

14 State Water Resources Board v. FERC, 877 F.2d 743 (9th Cir.1989), and by the United States Supreme
Court in California v. FERC, 495 U.S. 490, 110 5.Ct. 2024, 109 L.Ed.2d 474 (1990)

13 Fish and Game Code §1726 et seq.
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Origin) watersheds will not be a catalyst for other water projects. Within this region,
many traditional downstream, valley, Delta and coastal water management strategies
are not practical due to the physical conditions of the Sierra Nevada Ecosystem and
foothills. Desalination is out of the question. Groundwater conjunctive use projects in a
landscape with, except in small and rare circumstances, no actual groundwater basins is
not an option. The use of recycled wastewater and storm water may have some
applicability, but unlike flat, less complex topography, moving wastewater back up hill
in these areas for beneficial use would require significant amounts of energy for
pumping at great costs. Further, the ability to capture and utilize storm water in most of
the upstream more rural landscapes is severely limited by economy of scale (landscape
scale vs. low resident population).

The unsupported conclusion (lines 31-37) of the EIR is false regarding these Sierra
Nevada Ecosystem water systems. Their primary, and in some cases exclusive source of
water, are the rivers and streams in which on-stream diversions and storage facilities
have been constructed with local financing and supported by a customer base that is
dwarfed by downstream water user populations. This region is already self-sustainable
and has no other tools to use within its water portfolio except to those streams: secured
by senior and pre-1914 water rights and those as may be obtained in the future under
the so-called Area of Origin'é protections.

Page 3-96, line 11. There is no evidence in the EIR to indicate that Alternative 1B would
seek to impose a moratorium or otherwise restrict the local development of
economically and environmentally feasible ocean desalination water supply projects.
Provide evidence supporting the conclusion or revise.

Page 3-96, lines 12-16. To the contrary of the conclusion within the EIR, Alternative 1B
specifically references the use of the Public Trust Doctrine (see submitted Ag Urban
Coalition Plan page 31). In addition, there is no reason to believe that the SWRCB and
other regulatory agencies would choose to ignore the Public Trust on any single, or
alternative-hybrid version of a Delta Plan.

Page 3-97, lines 8-20. The Delta Plan does not create by necessity an environment in
which certain classes or types of projects are made less feasible. There is no such
authority granted to the Council by statute nor certainly is any proposed in Alternative
1B. Therefore, the conclusion that Alternative 1B would somehow disrupt plans by local
and regional agencies to develop feasible projects is a flawed conclusion and the reader
is misled.

16 California Water Code §10505, 10505:5, 11128, 11460, and 11463; and §12200 to 12220
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Returning again to the mantra of flow objectives, the fact is that the flow objectives will
take time to be adequately and accurately developed and even then it would only be a
component and not the component of Delta ecosystem restoration. Restoration must
take place within the context of the larger ecosystem issues as previously detailed in our
comments on pages 3-83 and 3-84. The ability of flow to restore the Delta ecosystem is
limited to the interrelated relationship flow has with all other components of the
ecosystem. Managing the flow of water through the Delta is hardly ferra incognita - flow
is highly regulated and controlled by the State Board and other existing programs.
Taken together, these restrictions do not allow the Delta Plan to include specific
requirements that mandate certain flow regimes.

However, this restriction does not mean the Delta Plan is without the ability to
effectuate changes in flow that will result in positive change to the Delta ecosystem.
Both the Independent Science Board and the State Water Resources Control Board have
- struggled to determine how flow is integrated within the other interrelated components
of the Delta ecosystem and how the ecosystem can be improved to provide sufficient
habitat for native fish species.

A large part of this struggle is that there is no scientific tool to identify species responses
to environmental conditions, such as biological or life cycle modeling. The Delta Plan
must include a vibrant science plan such as that proposed in Alternative 1B (see Ag
Urban Alternative Plan as submitted, Chapters 2, 5 & 6). That Alternative would (1)
identify and synthesize statistical analyses to be undertaken of existing data, and make
recommendations on the need for additional data; (2) identify hypotheses that require
testing, and (3) ensure adequate and reliable funding. Results from those efforts would
provide agencies, like the State Water Board, with the scientific tools they need to
understand how the Delta ecosystem can be restored to protect fish and wildlife and
other beneficial uses.

These efforts will take time, resources and money to carry out. The imposition of an
artificial and arbitrary deadline (“aggressive”) such as in the Proposed Project is
unsupported by evidence that it would be superior in achieving the coequal goals or
lessening environmental impacts to the Delta Ecosystem and the Sierra Nevada
Ecosystem. To characterize it as superior in this context to Alternative 1B is misleading
to the reader and factually incorrect.
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Page 4-7, lines 31 - 35. Please correct this section. Sierra Nevada Ecosystem water use
includes municipal supplies to numerous communities as well as state and federal
facilities.

Page 4-10, line 33. The first sentence appears to be incorrect re: increasing California’s
air?

Page 4-62, lines 24-34. It is not likely that given the uncertainties presented within the
Proposed Project that proactive efforts to transfer water from north of the Delta to south
of the Delta will take place. Additionally, proposed sanctions such as ER P1's
moratorium on new water rights permits would not engender the likelihood of Sierra
Nevada Ecosystem agencies transferring water. To the contrary such policies would
likely create a general resistance lo new water transfers in the areas upstream of the
Delta.

Page 4-65, lines 8-10. Please note that CWC §1011 provides that conserved water is
deemed equivalent to a reasonable beneficial use of water and no forfeiture of that
water occurs. Therefore, the only circumstances to likely result in conservation
programs leading to more water releases downstream would be as compensated water
transfers. It must also be noted that water conservation efforts cost money to
implement. In many cases the marginal costs of water conserved is much higher than
the marginal cost of water from other sources. This fact, combined with many Sierra
Nevada Ecosystem areas status as disadvantaged communities, and combined with the
ecanomy of scale for smaller systems, means that the expansion of water conservation
programs are generally an impact to the fiscal viability to small and medium sized
upstream water providers and a burden on many customers who's incomes are well
below the state average.

Page 4-70, lines 26-28. The predicted reductions in water supply for export from the
Delta would also be a likely outcome to Sierra Nevada Fcosystem communities. These
reductions would impact agriculture first and then municipal supplies. Please make this
change.

Page 4-89, Section 4.4.6. The initial statement on line 33 is factually incorrect and
unsupported by any evidence in the EIR. It is an unsupported conclusion. Please see the
submitted Alternative 1B for details regarding water transfers (see Ag Urban
Alternative Plan as submitted pg 19), groundwater (see Ag Urban Alternative Plan as
submitted pg. 20 & 21) and reservoir operations (see Ag Urban Alternative Plan as
submitted pg. 22).
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Line 40 of the same page is factually incorrect, as under Alternative 1B flow objectives
would be premised on more accurate parameters (see Ag Urban Alternative Plan as
submitted pg. 31).

Page 4-90, lines 28-34. There is no evidence in the EIR that Alternative 1B would have
greater significant impacts on sensitive natural communities than the Proposed Project.
Indeed Alternative 1B could have fewer and less severe impacts because flows would
be predicated on complete information regarding the various factors influencing the
effectiveness of flows in improving ecosystem condition and trend.

Page 4-91, lines 6-10. The premise of accelerating flow objectives (Proposed Project)
based on inadequate information and characterizing it as being superior in terms of
contributing towards improving current conditions is unsupported in the document.
Alternative 1B would seek out reasonable species life cycle data and conduct analysis
and then rank the efficiency of flows to other management actions (see submitted
Alternative 1B page 31).

Page 491, lines 17-18 and 38-41. There is no evidence presented to support the
conclusion that Alternative 1B would result in greater impacts than the Proposed
Project.

Page 6-3. The Proposed Project could result in significant redirected impacts on Sierra
Nevada Ecosystem area local governments due to the imposed flow objectives and
water rights limits resulting from WR R-5 and ER P1 (Appendix C, page C-9). Such
reductions in water supply to those areas could inhibit local governments and agencies
to supply water to people, farms and communities as planned for in long-term General
Plans and Specific Plans. This in turn could result in increased reliance on fractured
rock ground water sources replacing higher quality, more affordable and reliable
surface water supplies that currently exist. Such an outcome would both adversely
impact groundwater supply sustainability and result in higher costs to water users
within Disadvantaged Communities.

Page 6-45. Proposed Project policies and recommendations that would restrict upstream
Sierra Nevada Ecosystem supplies could result in more dispersed development and
groundwater use. Groundwater within the Sierras is generally found in fractured
bedrock formations and is less reliable, has lower water quality (containing minerals
and other contaminants) and is more expensive than existing surface water sources.
This would inhibit sustainable economies in the Sierras as well as the environmental
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use of water in the Sierra Nevada Ecosystem. Clearly, this would be done in order to
support Delta ecosystem actions and stimulate economic growth outside of the Sierra
Nevada Ecosystem. This constitutes a significant redirected impact to the environment
and the socioeconomic values of the Sierras. Please provide analysis.

Page 6-46, Section 6.4.3. The Proposed Project will not provide for more reliable water
supply and the construction of more treatment facilities as is alleged in line 7-11. Indeed
proposed policies and recommendations such as WR R5 and ER P1 will have the
opposite effect. Please correct.

Page 6-48, Section 6.4.3.1.2. See immediately preceding comments.

Page 6-50, lines 8 - 17. This section of the report continues to argue that actions such as
the SWRCB halting the issuance of all water rights permits as is described in ER P1
would result in the development of new water supply projects. This is illogical as new
storage and in some cases upstream conveyance facilities could not take place without a
new water right from the SWRCB. Please correct.

The assertion in the report on this matter is consistently wrong. To wit, a moratorium
on new water rights permits will inhibit and not enhance new supply development
within the Sierra Nevada Ecosystem. The loss of water to creating a more natural flow
regime will act to lower reliable supplies in Sierra Nevada Ecosystem reservoirs and
reduce water supply reliability in those areas. Please correct.

Page 6-51, lines 29-30. We agree there will be significant impacts, but not all significant
impacts are identified. Many significant impacts to Sierra Nevada Ecosystem
watersheds, communities and agricultural operations will occur as these areas have
their supplies reduced, as is described within our comments. Please correct.

Page 7-1, lines 27-28. Please correct here and throughout the document that the Sierra
Nevada Ecosystem exists and is a more scientific accurate description of that land area
than the “Delta watershed”17.

Page 7-14. Please note that in some Sierra Nevada Ecosystem areas lands in agricultural
production are increasing, as is the dedication of water supplies for irrigation use. For
example, within the County of Calaveras projections call for agricultural irrigation
water deliveries to increase significantly. The increases from current irrigation

17 Sigrra Nevada Ecosystem Project, Final Report to Congress, vel. 1, A S ies aind M,
Strategies (Davis: University of California, Centers for Water and Wildland Resources, 1996)
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deliveries to deliveries in year 2035 are projected to be 37,507 acre-feet per year.1® This
reflects the dedication of large tracts of open space to agricultural production consistent
with the County General Plan and the demand for agricultural irrigated lands. Within
the County of Tuolumne current irrigated agricultural water demand is projected to
increase from 2,366 acre feet per year to 3,505 acre feet per year.1?

It should be noted that statewide generalizations about trends in either urban or
agricultural development have little if any relevance to local conditions. Land use, like
water supply is a very localized characteristic of the landscape. Please correct.

Page 7-18. Please note that the Proposed Project could result in the absence of available,
reliable, affordable agricultural water supplies. This could result in both a loss of
existing agricultural production and a limit to the potential for new agricultural
irrigated lands.

Page 7-19, Section 7.4.3.1. Please note that should ER P1 or WR R5 be implemented as
proposed, it will be very difficult to improve water supply reliability and affordability
to agricultural lands in many Sierra Nevada Ecosystem areas. These impacts will be
significant both to the productivity associated with agriculture as well as ancillary
benefits to the environment resulting from agricultural land use. Thus, existing and
anticipated ecosystem benefits associated with those agricultural lands would be lost.
Cumulatively this impact could be significant to the Sierra Nevada Ecosystem. The EIR
should so state and quantify these impacts.

Page 7-20, lines 42-47, Tt is unlikely that either the listed potential projects or other Sierra
Nevada Ecosystem surface water storage projects would be permitted under the
provisions of WR R-5 (which does not appear to-account for economic feasibility or
marginal costs of water) or ER P1 (which would halt any issuance of water rights
permits). Please correct.

Page 7-29, lines 24-33. Reduced supplies within the west slope Sierra Nevada Ecosystem
can result in reduced agricultural water supplies both now and in the future. This
would be inconsistent with both local agency urban water management plans as well as
county general plans as is noted in our comments on page 7-14. Please correct.

Page 7-59, Section 7.4.6. The statements in this section generally fail to accurately reflect
a realistic outcome due to the misunderstanding within the document of California’s

18 Urban Water Management Plan 2010, Calaveras County Water District, June 2011,
¥ Urban Water Management Plan 2010, Tuolumne Utilities District, June 2011
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water service community. Water supplies are all local, irrespective of source of water or
method of delivery. The water is either available or not. Similarly many water
management decisions are also locally made by independent agencies - not state or
federal managers. Customers and/or elected officials of those systems must vote to
approve their rate structure thereby setting a threshold for affordability.

This document consistently mischaracterizes the likely outcome of the Proposed Project
and Alternative 1B, as the authors seem to presume that the state’s water is delivered
through a network of agencies operating under a federal model of organization. This is
factually incorrect.

Therefore, the analysis presumes incorrectly that if some action is not identified as a
component of either the Proposed Project, or one of the alternatives, that the subject
action will not occur. This could not be further from the truth. Throughout the state,
cach day, water is delivered through a system of independent, locally managed water
systems, each for the most part, operating without coordination to the actions of other
similar agencies. Some of these systems have been continuously operating - albeit with
regular improvements - successfully since the earliest days of this State’s history.

California has a dispersed system of water supply with the exception of the State Water
Project and the Central Valley Project. Even in those cases local agencies are ultimately
. responsible for treating and/or delivering the water to communities and agricultural
lands. California’s water network is more of a dispersed governance model of
cooperative, independent local agencies, than a “top down” federalist model. California
does not have centralized governance of its local water delivery systems and therefore,
much of the activity, progress and management energy is either missed or
mischaracterized in this analysis.

This error is systemic to the analysis and clearly biases its view of the likely outcome
from each alternative. Whereas the authors of Alternative 1B recognize that not every
water management action need be listed in the Delta Plan to be implemented, the DEIR
incorrectly concludes that if something is not so identified in the DEIR it does not exist,
nor would it ever occur. This is factually incorrect. Such a misunderstanding within the
DEIR fatally damages the analysis contained within this document and calls for a more
realistic and legally adequate analysis. Please correct.

Page 14-3, lines 38-46. The United States Department of Agriculture (Forest Service)
manages significant portions of the landscape within the state. Besides their normal
resources management duties the Forest Service also provides wild land fire protection
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both independently and cooperatively with the California Department of Forestry and
Fire Protection. In addition the United States Department of the Interior (National Park
Service and Bureau of Land Management) similarly hold resource management and fire
protection responsibilities of significance in the State. Please note these corrections.

Page 16-9, Section 16.3.3.1. The populations of many areas within the Sierra Nevada
Ecosystem vary significantly due to significant recreational use. These recreationists
visit State Parks, National Parks, Regional Parks as well as State and National Forest
Lands and private lands. In some communities in the Sierra Nevada Ecosystem the
resident population may be significantly smaller than the peak (winter and/ or summer)
recreational population. This dynamic alters the standard estimates for adequate public
services such as police, fire, hospitals and many others including public water supplies
and wastewater treatment. Therefore, use of resident-only populations for these high
recreation use areas does not reflect the actual population, Please correct.

Page 20-17, Section 20.4.6. The characterization in this section is factually incorrect.
Please see our earlier comments on these points. There is nothing in the EIR to support
the dubious conclusions presented. Provide specific supporting evidence or revise.

Page 21-4, Section 21.4.1.2. The Proposed Project, which calls for a “more natural flow
regime” in upstream rivers and streams within the Sierra Nevada Ecosystem, will result
in modifications to reservoir and powerhouse operations. Those modifications will
result in a reduction in the current production of ¢lean, renewable, hydroelectric power,
That lost power, particularly the peaking power production (12 p.m. to 6 p.m.
weekdays), will have to be replaced. The current preference for new peaking power
generation facilities is gas turbine plants. New (more expensive and less efficient) gas
turbine plants will result in an increase in greenhouse gas emissions and a greater
dependence for the State on nonrenewable fuels. The resulting impact of that is neither
noted, nor quantified. Please correct.

Page 21-8, Section 21.5.2, Notwithstanding appendix G of the CEQA guidelines, the EIR
must recognize and adequately address the displacement of clean, renewable
hydroelectric energy with nonrenewable, more expensive, and polluting gas turbines
(see comments above). This impact will be directly attributable to the focus in the
Proposed Project on achieving a “more natural flow regime” in the Sierra Nevada
Ecosystem and other upstream areas, This single purposed objective of the Plan must be
identified as an impact to current energy generation from less expensive, renewable,
clean, hydroelectric projects. This impact is not present in Alternative 1B, which
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proposes a more effective, comprehensive and multifaceted approach to Delta
ecosystem restoration. Please correct.

Page 22-19, Section 22.2.19. The proposed Project Policy, ER P1, unlike Alternative 1B,
calls for a “more natural flow regime” in the Sierra Nevada Ecosystem and other upstream
areas. This area includes well over one hundred small to large hydroelectric generation
facilities. Those facilities alter the pre-Gold Rush era flows by diverting and storing
water (in most cases) and generating clean, renewable, hydroelectric energy when
needed to meet California’s energy demands. The objective of a “more natural flow
regime” will result in loss of water available for that energy generation, especially within
the Sierra Nevada Ecosystem. Lost hydroelectric generation will have to be replaced
with alternate sources, most likely gas turbines, which are more expensive, less
efficient, more polluting and use a nonrenewable fuel. The complete cost in lost energy
generation capacity increases in greenhouse gas emissions, increase in energy costs to
customers and further dependence on fossil fuels should be provided in analysis of the
impact of ER P1.

Page 24-2, Section 24.1.2.1. We have raised this point numerous times. The EIR
continues to portray the Proposed Project as promoting additional local and regional
water supply projects with no supporting data within the EIR to support this claim. We
refer you to our numerous and earlier comments on this topic. Please correct this
conclusion, or provide evidence supporting the assertion.

Page 24-8, Section 24.1.3.3. These points were addressed earlier and numerous times.
Nevertheless we believe it is important to point out that (again) the EIR
mischaracterizes Alternative 1B without evidence to support conclusions. Please correct
this conclusion, or provide evidence supporting the assertion.

Page 24-17, Table 24-1. Significant unavoidable impacts of the Proposed Project will
include an increase in the cost and reliability of municipal and agricultural water
supplies to many areas within the Sierra Nevada Ecosystem due to decreased existing
supplies and a loss of new water supply project opportunities. This loss of cost effective
water supply availability will act as a deterrent to increasing agricultural irrigated lands
within this region and result in commensurate ecosystem losses as agricultural lands
are converted to other uses that can afford to pay higher water rates. Such uses are
anticipated to include a full-range of municipal customer classes.

Page 25-2, line 12-16. This text mischaracterizes the coequal goals as defined in statute.
We refer you to C.W.C. §85054. “Coequal goals means the two goals of providing a more

Comments
Draft Delta Plan, Program Environmental Impact Report, SCIT# 2010122028
Page 28 of 30

No comments

...n/a...



relinble water supply for Californin and protecting, restoring and enhancing the Delta
ecosysten...”, Please note the terms in the Plan “arrest”, “decline” and “generally” do not
appear in the definition of the Coequal Goals in C.W.C. §85054. Please cite the actual
definition to avoid confusing the reader and misquoting statute.

Page 25-2, lines 26-28. The term "aggressive” as a descriptor in setting minimum water
flow standards is misleading to the reader. Sound scientific evidence is the precursor to
setting flow standards and even then is done within the context of the Public Trust
Doctrine. Informed, prudent, action is usually superior to uninformed, or poorly
informed “aggressive” action. Using this sort of terminology to describe a characteristic
of the Proposed Project is also inconsistent with the public trust duty of the State. That
is, to consider the effect of one factor (such as stream flow) on the various trust
resources and another public interest duty to consider and protect other beneficial uses
of the water such as municipal, industrial and agricultural uses, The need for balance in
pursuing the State’s duty under the public trust is consistent with the balance provided
in CW.C. §85054. It would be more accurate, and certain more prudent for the EIR to
use terminology which was more accurate and not unnecessarily dramatic. Please see
136 Cal. App. 4th; 39 Cal. Rptr. 3d 189.

Page 25-2, Section 25.4.1. The Delta does not supply water to a significant portion of the
Delta watershed. It supplies no water to the Sierra Nevada Ecosystem and those
communities located therein. The EIR inaccurately generalizes what areas the Delta
supplies water to and which areas it does not supply. This is confusing to the reader
and when coupled with objectives such as “reducing reliance on the Delta” can confound
the reader’s ability to sort out how an area that receives no water from the Delta can
become less reliant upon the Delta for its water supplies. Simply put, there is no
reliance on the Delta for water supplies within the Sierra Nevada Ecosystem. Therefore,
reducing reliance on a source not used is asking the impossible. The EIR must clarify
this point both within this section as well as the remainder of the document,

Page 25-3, lines 8 & 9. The document mischaracterizes alternative 1B with no evidence
supporting the claim that this alternative “...is more water-supply focused.” Quantify or
correct.

Page 25-3, Section 25.4.2. The EIR flatly states that biological resources have been in
decline in the Delta and are expected to continue to do so. Given the mission of the
Council and the coequal goals relative to biological resources, the lingering question is
why? Is it the intention of the Proposed Project to not meet the coequal goals?
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Page 25-3, Section 25.4.2. The preoccupation with more natural flows again permeates
the conclusions in this section. As we have stated in more detail previously, flows are
not the only metric of a healthy ecosystem nor should they be the single metric for
measuring success within the Delta ecosystem. The EIR's continued use of this non-
quantified metric, as a definitive measure of ecosystem condition and trend, is not
supported by any evidence in the document.

Page 25-11, lines 8-15. This section is not factually supported in the EIR. A more
scientifically sound strategy for Delta restoration founded on good science and adaptive
management (as proposed in Alternative 1B) would be superior to the Proposed Project
which relies on using a “more natural flow regime” to cure all the ills of the Delta
ecosystem. There is no need for the application of additional regulations and policies
absent evidence in the EIR to support their use. No such evidence is presented in the
EIR.

Page D-18, Section 2.0 and Page D-52, Section 4.0. These entire sections seem to leave
out any reference to the various federal statutes, which regulate a significant portion of
the lands® managed within the Sierra Nevada Ecosystem. These include but are not
limited to; the National Forest Management Act, the National Environmental Policy
Act, the Wilderness Act of 1964, the Multiple Use-Sustained Yield Act of 1960, the Wild
and Scenic Rivers Act, the Forest and Rangeland Renewable Resources Planning Act of
1974, the National Forest Management Act of 1976 and the Federal Land Policy and
Management Act. To accurately portray the complete regulatory tapestry that overlays
the Sierra Nevada Ecosystem please include reference to these various federal statutes.

This marks the end of our specific comments on the Draft Delta Plan Program
Environmental Impact Report. We thank the Council for the opportunity to comment
on the document.

Sincerely,

ﬂ
i
//’ / é——/
Peter |. Kampa

General Manager
Tuolumne Utilities District

@ As examples, the County of Tuolumne encompasses 1,456,000 acres of which over 75% are public lands.
The County of Calaveras contains 657,920 acres of which over 23% are public lands. The County of El
Dorado is composed of approximately 50% publicly owned lands. Some Sierra Ecosystem Counties have
over 80% publicly owned lands.
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RESOLUTION
OF THE BOARD OF SUPERVISORS OF THE COUNTY OF TUOLUMNE

WHEREAS, 77% of land in Tuolumne County is under the jurisdiction of federal, state or local government
agencies, speclal districts, utilities and Native American Trlbes; and

WHEREAS, the actions of these agencies to plan, adopt rules or regulations, acquire land or intersst in land,
promulgate programs, adjust land, and undertake other activities can have significant effects on the
customs, culture, economy, resources, and environment of Tuclumne County; and

WHEREAS, on Decamber 4, 2007, the Tuolumne County Board of Supervisors adopted Resolution 156-07 to
assert lagal standing and formally request coordination with all agencies that maintain jurisdiction over
lands or resources located within Tuolumne County;

AND WHEREAS, the Board of Supervisors wishes to establish goals and policles to serve as the basls for
coordinafing with agencies and to provide guidance in raviewing plans and envirenmental documents
prepared by these agencies;

NOW THEREFORE BE IT RESOLVED thet the Tuolumne Counly Board of Supervisors does hereby approve and
adopt the Tuclumne County Coordination Plan as set forth in Exhibit "A" atiached hereto and by this
reference made a part hereof:

IT 18 FURTHER RESOLVED, that the signatures of the members of this Board of Supervisors on this resolution
shall constitute the endorsement of the approved and adopted Tuolumne Counly Coordination Flan,

ADOPTED BY THE BOARD OF SUPERVISORS OF THE COUNTY OF TUOLUMNE ON AI’;RIL 18, 2011.

AYES: 1st Dist. _ JJIS¥ NOES: _J nm._m__
2nd Dist. %/ﬂtﬂl/ﬂﬁ Dist

3rd Dist. ABSENT: Dist,

4th Dist. Dist,
[/]

5th Dist. ABSTAIN: Dist,

ATTEST:
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Tuolumne County {County) has a wealth of natural resources, stunning scenic landscapes and historic
communities. These resources are spread over 2,300 square miles within the County’s boundarlss,
from rolling rangeland in the west to mountain peaks to the east. Approximately 77% of the land within
the County is under the management of public agencles (Agencies), including the Natlonal Park
Service, United States Forest Service, Bureau of Land Management, Bureau of Reclamation, other
federal agencies, the State of California, local governments, special districts, utilittes and MNative
American tribes. Yosemite National Park encompasses 30% of the land in the southeastern portion of
Tuelumne County, while the Stanislaus National Forest contains 42% of the land in the central and

eastern portions.

Throughout the County's history, many of its residents have relied upon the resources In the lands
managed by the respeclive Agencies for their livelihoods. These resources are Important to the
economy of the County. The economic base of the Counly is largely dependent upon business
activities operated on lands owned, managed, or regulated by the Agencles, such as recreation,
tourism, limber harvesting, mining, livestock grazing, and other commercial pursuits. The Board of
Supervisors of Tuolumne County (Board) supports continued multiple uses on those lands in an
environmentally responsible manner.

Because so much of the land in the County is under the jurisdiction of the Agencies, the decisions of
those Agencles can affect the County's economy, the traditional activities of its residents, and the
identity of its local communities. As such, the County desires. to effectively participate to the fullest
degree possible in the processes through which the Agencles make decisions.

The Board supports community engagement, transparency, communication, coordination, and the
adoption of strategies that maximize problem solving In the respective Agencies' declsion-making
processes. The Board wishes to be timely Informed by the Agencies of all pending or proposed
actions that have the potential to affect the County and its residents, and the Board asserts a strong
deslre to coordinate with and provide input to the Agencies in the planning and implementation of public

projects and actions..

The Tuolumne County Coordination Plan (TCCP) Is a key component to the success of this effort. The
TCCP Identifles local values related to the use of public iands and defines Board policles that can lead
to balance between local concerns and the Agencies' land use decisions.

The TCCP affirms and defines the County's intent fo particlpate in the planning and evaluative
processes of the Agencies which have responsibility for managing lands and regulated resources in the
County. The interest of the Board extends fo all planning and management processes, including but not
limited to plan creation and revisions, project formulation and assessment, development, and
Implementation, including monitoring and evaluation. Through the TCGP, the County has established
principles and policles that the County will use In evaluating the respective Agencies' proposed
planning and management processes, The principles and policies contained In the TCCP will also
apprise Agencies and stakeholders of the County's values related to varlous resources. Through the
TCCP, the Board recognizes the lawlul declsion-making authority of the Agencles. The principles and
policies contained herein Identify local values for uses of public lands and resources and provide an
ongoing vehicle to promote consistency and foster harmonlous relations and problem-solving between
the County and the respective Agencies.
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Purpose

The purpose of the TCCP is lo provide all of the Agencies with a compréhensive plan that upholds,
supports, and extends the purpose of Tuolumne County Resolution 156-07, passed by the Tuolumne
County Board of Supervisors on Dacember 4, 2007. The purpose of Resolution 156-07 is to "assert
legal standing and formally request coordination with all federal and state Agencies malntaining
Jurisdiction over lands and/or resources located within Tuolumne County.” :

The TCCP extends the request for coordination 1o all Agencies that have authority over public lands
and resources in Tuolumne County. These Agencies Inciude all federal, state and lacal governments,
special districts, utilities and Native American tribes.

It is the express desire of the County that all Agencies inform the Board of all pending or proposed
actions affecting local communities and citizens within the County and coordinate with the Board in the
planning and implementation of those aclions. The County recognizes that the mandate for
coordinatlon is limited and, therefore, the Board has an expectation that Agencles that are required by
law will coordinate, and invites all other Agencles to coordinate with the County In developing their
plans, regulations, and programs for the utllization of public lands and resources. The County further
expects that Agencles will comply with all applicable laws regarding opportunities for Input on proposed
plans, regulations, and programs far the utilization and management of public lands and resources.

It is also the purpose of the TCCP to apprise Agencies about local values, customs, traditions, and
cultures related to public lands, and to provide principles and policies that the County will use in
evaluating the respective Agencles' proposed planning and management processes,

Through the TCCP, the Board seeks to promote planning and actlons that provide prosperity and
protect and enhance the quality of life for the County's residents. It further seeks to safeguard the well-
being, heaith, safety, and welfare of the County's citizens. The TCCP also serves the following

purposeas:;

= To provide a positive guide for the County to coordinate its efforts with Agencies in the development
and implementation of land use plans and management actions which are compatible with the best
interests of the County and its citizens;

¢ To facilitate continued, revitalized and varied use of Agency managed lands;
e To promote coordination of stewardship activities among Agencies;

+ To encourage Agencies to evaluate and analyze local and regional socioeconomic conditions and
needs so they can respond effectively to potential problems and opportunities facing the County;

* To provide Agency decision-makers and the County with a forum for resolving existing and potential
conflicts between competing misslons, interests, and values; and

e To expand the capacity of the County to take part In and influence the respective Agencies' land
use and management decisions. .

Among the desired outcomes of the adoption and implementation of the TCCP are to engage in
relationship-bullding with Agencies, to manage community conflicts, and to influence Agency decislons
to benefit the County's Interests. To achfeve those outcomes, the Board may evaluate and comment an
Agency plans to study, manage, devalop, monitor, or regulate lands and resources within the County.
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No comments
Preparation -n/a-

On December 4, 2007, the Board of Supervisors adopted Resolution 156-07 to "assert legal standing
and formally request coordination status with all federal and state agencies maintaining Jurisdiction over
lands and/or resources located within Tuolumne County.” The intent of this action was to provide an
opportunity for the County to harmonize its plans with federal and state agency land use and resource
decision processes prior to release of proposed agency plans, regulations and programs for public

review.

In 2009, a group of citizens with expertise in multiple use of land and natural resource issues
volunteered to prepare a local plan that would enable the County to participate with federal and state
agencies In public land planning and management processes as advocated by Resolution 156-07.
The resource/multiple use advisors who had volunteered their services drafted the Tuolumne County
Comprehensive Land Use Plan for Federal and State Lands and Regulated Resources (Plan} to
provide a vehicle through which the County could act to protect local customs and cullures by informing
the Agencies about them. With the sponsorship of County Supervisor Teri Murrson, the Plan was
submitted to the County in November 2009,

In April 2010, the Board recognized the sfforts of the resource/multiple use advisors who had
volunteered their time In preparing the Plan and directed that the Plan be condensed. Many of the
policies fram the Plan have been Incorporated Into the TCCP; however, the historical and other
background information contained in the Plan concerning the County and its customs and cultures has
not been Included in the TCCP. That information, which provides the rationale for many of the policies
in the TCCP, is avallable for public review. The original Tuolumne County Comprehensive Land Use
Plan for Federal and Slate Lends and Regulated Resaurces may be reviewed at the office of the Clerk
of the Board of Supervisors or on the County's website at www.tuclumecounty.ca.gov,

Implementation

The TCCP shall be implemented by the County in the following manner as plans and environmental
documents are proposed by the respective Agencies:

County Engagement

It is the policy of the Board to review and, where appropriate, comment on an Agency's draft plans,
studies, administrative proposals, and environmental studies for public lands that affect the aconomy,
traditions, customs, and culture of the Counly's residents and visitors. The Board's review and
comments will be based primarily upon the principles and policles set forth herein,

Board of Supervisors Natural Resources Committee

The Board of Supervisors Natural Resources Gommiitee is an integral part of implementing the TCCP.
The Nalural Resources Committes (NRC) serves as an advisory group to the Board of Supervisors on
all issues related to natural resources, including but not limited to water and power rights, fisherles,
timber management, forest health, and access o recrealion areas on public lands. One of the key
responsibilities of the NRC is to review draft comments on plans, studies, actions, and environmental
daocumenis emanating from the Agencles concerning public lands and make recommendations to the
Board of Supervisors. Only the Board of Supervisors can submit comments on plans, studies, actions,
and environmental documents concerning public lands except as otherwise authorized by the Board.
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The MRC is currently comprised of two members of the Board of Supervisors and non-voting
representatives from the Fish and Game Preservation Fund Advisory Committee, Tuclumne County
Economic Development Authority, Agricultural Advisory Commiltee, and the Tuolumne County
Resource Conservation District. Principal staff support is provided to the NRC by the County
Administrator, Community Development Director and County Counsel.

Negotiation Tools

The NRC will propose appropriate nagotiation tools to the Board to best engage and address the
respective Agencies' proposed plans and actions. The following processes are among those that will
be considered by the NRC for recommendation to the Board: however, coordination, as defined herein,
Is the preferred method and the County asseris its right to use it with Agencles who are under a
coordination mandate, and invites all other Agencies, to coordinate with the County in developing their
plans, regulations, and programs for the utllization and management of public lands and resources.

Co lo

Coordination is a planning process by which the County and Agencles seek to harmonize an Agency's
proposed action with the County's plans, The goal of the process Is to identify conflicts belween the
County's and an Agency's plans and develop alternatives that are consistent with the plans of both the

County and the Agency. i

Coordination is a term Congress has used to describe the relationship that encourages federal
agencies to work with state and local governments. Each federal agancy establishes its own process
for coordination In compliance with federal statutes. While it may be conducted differently from Agency
to Agency, at its most basic level, coordination requires two-way communication, identification of
inconsistencies in plans, and problem-solving. The County expecis Agencies that are under a
coordination mandate, and requests other Agencies, to coordinate with the County prior to the release
of proposed plans, regulations, and programs for public review.

The coordination process involves harmonizing Agency planning and management actions with County
policies to the extent possible under existing laws. The coordination process does not enable the
County fo govern public lands or to make decisions for Agencies who manage them; It merely requires
both to work through possible conflicting policies, agendas, missions, and goals to develop consistent

outcomes, if possible.

Collaboration

Coallaboration Is a system where all parties involved come together to gain a better understanding of the
environment in which they make and implement plans, to gain a full understanding of each other's
Interests, and to work together lo solve issues of common concern. It Is a voluntary process that
utilizes consensus-based communication and agreement among parties who will be affected by the
solution or who ¢an help to implement it.

Successful collaboration requires a clear purpose and defined roles of the participants, transparency,
interest-based decision-making, inclusion of the broadest array of stakeholders and representatives of
organized constituencies, up-front determination of interests, common understanding of problems, joint
fact-finding, policy and technical experise, a respectful and authentic process, and resources. All
parties, Including Agencles, the County, and other public and private Interest groups, participating in a
collaborative process retain their legal rights, responsibilities and authorities. In exchange for thelr
commitment of time, all stand to gain insight, options, Improved relationships, or opportunities.
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Collaboration is not appropriate for routine, simple, or urgent decisions. Collaboration is appropriate for
mare complex policy questions affecting multiple, interdependent interests, where all parties affected
have reasons to engage with one another in a search for a joint policy or program outcome, and where
sufficient time and resources are available to support the process. During collaboration, although one
Agency would lead the process, the other parties will generaliy bear their own costs.

ons i

Consultation is a process that generally applies to actions that are subject to the National
Envirenmental Policy Act (NEPA) or the Californla Environmental Quality Act (CEQA). Under those
acts, the agency responsible for preparing an environmental evaluation, called the Lead Agency, is
required to consult with various governmental bodies and other Interested parties. The consultation
process generally entails providing nofification of a proposed project or action and providing an
opportunity to comment on it. Under this process, the Board would have an opporiunity to commant at
the scoping phase of a project and during the public review phase of the draft environmental document.
During the scoping phase, the Board would have the opportunity to identify issues that should be
addressed In the environmental document. During the public review phase of the draft environmental
document, the Board would comment on the adequacy of that document and if it fully addressed the
Board's comments provided during the scoping phase. Under the consultation process, the County's
participation would be limited to providing comments to the Lead Agency on a proposed plan or action.

Cooperation

Under NEPA, state and local agencies ¢an participale in the planning and environmental review
process of a proposed action as Cooperating Agencles. A Cooperating Agency Is authorized to
participate In a federal' planning process at the earllest possible stage. The Bureau of Land
Management (BLM) is the only federal agency that has adopted formal regulations for Cooperating
Agencles. Under BLM's regulations, Cooperating Agencies assist in Identifying planning issues and are
involved in selacting contractors and consultants to prepare plans. The relationship between BLM and
Cooperating Agencles Is formalized through a Memorandum of Understanding defining the roles of the

participating agencies.

As a Cooperating Agency, the County would be able to "have a seat at the table," and participate In
meetings and briefings, review and comment on administrative draft plans, assist in selecting project
alternatives, and review public comments. The County would typically bear the financial responsibility
for its particlpation as a Cooperating Agency.

Environmental Review

Proposals by the Agencles to study, manage, monitor, or regulate lands and natural rescurces within
the County may be subject to environmental review under the National Environmental Palicy Act
(NEPA) or the Californla Environmental Quality Act (CEQA). These laws require an analysis of the
potential adverse Impacts of a proposed action or project by an Agency on the physical environment,
the identlfication of measures to mitigate those potential impacts, and the formulation of alternatives to
the proposed project. NEPA also requires that the potential sacial and economic effects of a project be
evaluated. Under NEPA, all federal agencies are required to address the provision of safe, healthful,
praductive, aesthetically and cuiturally pleasing surroundings, the preservation of cultural features, and
the maintenance of an environment supporting a varlety of individual choices.
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As stated in NEPA:

".. it is the continuing policy of the Federal Government, In cooperation with State and
focal governments,” "...fo use all practicable means, consistent with other essential
considerations of national policy, to Improve and coordinate Federal plans, functions,
programs, and resotrces to the end that the Nation may— " " assure for all Americans
safe, healthful, productive and aesthetically and culturally pleasing surroundings;” and
"..preserve important historic, cultural, and natural aspeats of our national heritage, and
maintain, wherever possible, an environment which supports diversity and variely of
Individual choice.”

As noted above, NEPA not only requires that the impacts of an Agency's actions on the environment be
addressed, It also requires federal Agencies to preserve culture and heritage. Under NEPA, the County
must define its local customs and cultures and act to protect them by informing the Agencles of the
definition and request that custom and culture be preserved under NEPA.

Custom, as used in the context of NEPA, refers to land or resource usages and practices that have
‘acquired the force of a tacit and common consent” Land uses and practices, such as livestack
grazing, logging, ranching, mining, recreation, and tourism, have traditionally been the foundation of the
County's economy.

Culture is a people's identity and the foundation upon which political society and an aconomy are built,
Cultures in the County are the products of the complex web of land and resource uses and practices,
and values and beliefs that nurture communities, sustain economies, empower local government, and
give form and shape to the physical environment.

The importance of custom and culture resides ultimately in the princple of communlty stability.
Community stabllity is equated to economic stabliity, the condition under which communities can
change, adapt, and develop by the dictates of custom and culture

In conducting environmental review under NEPA or CEQA, to the extent provided by law, the County
@xpects Agencles to address the potentlal effects on the County's culture, including but not limited to:

1. The possible limitations and restrictions on cultural beliefs and practices, diversily and choice of
lifestyle, and maintenance of cultural, community, generational and familial cohesion and kinship,

2. Cultural and community aesthetics, Including historic sitas, scenlc vistas, waterways and
landscapes.

3. The County's ability to-protect and provide services for the health, safety, social and cultural well-
being of its citizens.

4. The County's ability to finance public programs and services,

5. Local emergency medical services, law enforcement, fire and wildfire protection and nuisance
abatement.

6.  The local infrastructure, including transportation, community water, sewer, power, electric power
generation and transmisslion systems, service districts, and solid waste services.

7. Local community well-being, stability of governance, and the welfare of the County's citizens from
cumulative and long-term impacts. )
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In eonducting environmental review under NEPA or CEQA, to the extent provided by faw, the County
expects Agencies to address the potential effects on the County's customs, economy, usages, services
and husinesses, including but not limited to:

1. Economic diversity.
2. Direct, indirect and cumulative employment, and wages.

3. The industries of livestock grazing, ranching, timber, mining, recreation, and tourism, specifying
unit cost effects, such as recreational user days.

4. Local businesses directly and indirectly related to the resource decision or plan.
5. Housing, real estate values, energy demands, and water, sewer and sanitation neads.
6.  Variable thresholds for business demand and markets.

7. Marketability of workforce skills.

8. Business and financial planning and the ability lo obtain financing dspendent upon contiﬁued
availability and productive use of a natural resource.

8.  The lavel of manufacluring or processing technology required of local industry, dependent upon
the avallability of suitable raw materials. )

Environmental evaluations should also include cumulative, long-term effects on the County's physical
environment, cultures, customs, economy, usage, servicas and businesses. Plans, programs or actions
may have insignificant Impacts when analyzed individually; however, cumulative long-term Impacts
when combined with plans that have similar direct or indirect impacts may be significant.

Alternatives contained in an enviranmental analysis should be described in a manner permitting
comparative evaluation among the options by decision makers and the public. This should Include all
reasonable alternatives and why alternatives were eliminated, including the alternative of no action,

The Gounly requests that Agencles not approve plans, programs or projects as proposed If thare are
feasible alternatives or mitigation measures available that would, if iImplemented, reduce or eliminate
significant impacts to the physical, social and economic environment, The County further requests that
mitigation plans be formulated that identify each impact and measures to reduce the impacls to a less-
than-significant level, and address the following;

1. How impacts may be avoided altogether by not taking certain actions.
2. How Impacts may be minimized by limiting the degree or magnitude of the proposed actions.

3. How impacts may be rectified through repair, rehabilitation or restoration of the affected
environment, i

4. How impacts may be reduced or eliminated over time through preservaiinn and maintenance
actions during the life of the action.

5. How the Agency could compensats for the impact by providing substitute resources of equal utility
or economic value.
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For each mitigation measure, an analysis should be provided of its legal authority and its technical,
fiscal, economic, social, cultural and political feasibility. The mitigation plan should also identify the
Agency responsible for implementing and monitoring each mitigation measure.

Principles

The primary underlying principle upon which the TGCP is based is that the respective Agencies' land
and resources planning, management, and decision-making will benefit by the establishment and
thoughtful observance of regular, ongolng communications and relationship building with the Board.
Agency declslons that directly and Indirectly impact the County, its residents, visitors, public lands and
resources can be detrimental f local impacts are not carefully analyzed and addressed.
Communication and strong relationships increase opportunities for beneficial outcomes and reduce the
likelihood of detrimental Impacts,

To that end, the Board has adopted the TCCP to establish procedures by which reiationship building is
facilitated and apprise the Agencies of local values and interests so that Agencies can seek to attain
consistency with this Plan and create beneficial outcomes.

The TCCP has been formulated based upon the following principles:

1. Interests of natural and human environments shall be reasonably balanced:;

2. Traditional economic uses of both private and public lands should be preserved and enhanced,
where appropriate, and new uses that contribute to economic stabllity and prosperity in the
County should be encouraged;

3. Suslainable uses of land and natural resourcas shall be actively pursued;

4. The facllitation and promotion of good private and public resource stewardship requires
incentives, voluntary actions, and the use of economic tocls; :

5. Property and individual rights are important foundations of the Unitad States, Callfornia, and the
County,

6. Local customs and culture shall be recoghized and preserved on public lands;

7. Access to public lands is vitally important to the customs, cultures, and traditions of County
residents; :

8. Itis important to protect the right of the enjoyment of the natural resources of the County by all
citizens and those communities that utilize natural resources within the County:

9. Relationship-building, conflict resolution, and interest-based negotiated outcomes are preferred to
litigation; and

10. Agencies must demonstrate transparency in decisions invalving publicly owned lands and
resources.
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Policies

After considering input from the public and with the assistance of local natural resource advisors, the
County has established the following policies to identify and document its local customs and cultures
related to the use of public lands and resources. Thess policles have been formulated to apprise
Agencies and stakeholders of those local values and to assist them in developing plans, regulations,
and programs that address these values and are consistent with them to the greatest extent possible.
The Board has an expectation that Agencies that are required by law will coordinate, and invites all
other Agencies to coordinate with the Counly in developing their plans, regulations, and programs for
the utilization of public lands and resources.

General

Through the adoption of the TCCP, the Board has made a commitment to the County's citizens to
safeguard their interests in public lands by participating in the planning and management decision-
making process of the Agencies who have Jurisdiction over those lands. The following policies
implement the Board's commiiment:

Policy 1.A The County shall work with Agercies to promote cansistency of thelr planning and
management efforts with the TCCP.

Folicy 1.B The County shall notify the Agencies, including federal, state and local government
agencies, speclal districts, utilities, and Native American tribes, of the contents of the
TCCP and work with them in preparing plans, policles and programs that are consistent
with-the TCCP o the greatest extent possible.

Palicy 1.C The County shall participate in planning efforts with the respective Agencies when
deemed appropriate by the Board. 5

Policy 1.D The County shall work with the Agencles to provide for County involvement early in any
planning process and to encourage public input In that process.

Land Use

In making planning decisions for lands and resources under Its Jurisdiction, the Board seeks to protect
and enhance the quality of life for all of its residents while facilitating growth and development and
balancing the needs of the Individual with the needs of the general public. The Board extends this
philosophy to the use and-development of public lands as provided in the following policies:

Policy 2.A The use and development of land and resources under the jurisdiction of the respective
Agencies shall be carried out in a manner that benefits the citizens of the County.

Palicy 2.B In making land use and resource management decislons, Agencles should provide for
the protection and enhancement of private property Interests, Including, but not limited
to, land patents, drilling rights, mining claims, easements, rights-of-way and forage

rights,

Policy 2.C In making land use and resource management declisions, Agencies must consider the
economic impacts of its decision on residents within the planning area and adopt
measures to reduce such impacts.
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Policy 2.D The private use of land and resources under the jurisdiction of the respective Agencies -n / a-
should be increased in order to enhance cppartunities for local economic development.

Palicy 2.E Agencies are discouraged from acquiring any private lands or rights in private lands
within the County without first coordinating with the County.

Policy 2.F The County has the expectation to be notified, consulted, and otherwise Involved in all
adjustments of public land in the County that Is under the jurisdiction of the respactive
Agencies. The Board may review the proposed changes to determine If they are in the

best interest of the County,

Policy 2.G Before any Agency changes land uses or resource management practices, impact
studies of the proposed land uses should bhe conducted at the expense of the Agency
proposing the change and necessary mitigation measures should be adopted in
coordination with the County. Impact studies should address the policles and principles
contained herein,

Policy 2.H Existing uses of Agency administered land and resources should be maintained and
enhanced when such use complies with existing statutes and guidelines set forth by
local, stats, and federal agencies.

Policy 2.1 Due to the extensive amount of land within the County that Is under the jurisdiction of the
Agencies, the management of that land and its resources should include: (1) provision
for continued and improved access through that land; (2) continued provision of public
recreational facllitles and access to them; (3) muitiple use management where
applicable; and (4) Interconnection or coordination of Agencies' and local facllities and

programs where possible,

Circulation

Transportation is the basic systern which provides mobility to sustain social, economic and recrsational
aclivilles on public and private lands in the County. An Improperly developed or out of balance
transportalion system can result In Ineffective mobility and cause adverse and undesirable conditions,
such as safety hazards, long delays, air pollution, unnecessary energy consumption, economic costs,
and a logs of community identity. The following policies are intended to shape a transportation system
which maintains and improves the quality of life for residents and their abllity to move throughout the

County's public and private lands:

Policy 3.A The County Intends to continue to develop, expand, and maintain a {ransportation
system that optimizes accessibility and minimizes the cost of movement between all
communities and across Agency managed lands within the County.

Policy 3.B All roads, off-road vehicle routes, and frails through Agency managed lands that cause
no actual resource damage should remain open.

Policy 3.C Any road or route closure proposed by an Agency should be coordinated with the
County and be highlighted in the appropriate environmental document.

Poalicy 3.D All Agency off-road closure policies must contain adequate exemptions for
administrative, mariagement and public functions, Including but nat limited fo, agency
administration, emergency services, livestock management or scientific research.
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Policy 3.E Seasonal and wet weather closures of roads or routes by Agencies should reflect
existing conditions, historic and seasonal uses, such as hunling and fishing, permittee - Il/ a-
needs and requirements, access for herding and livestock removal purposes, and other
local interests.

Palicy 3.F Wet weather closures of roads or routes by Agencies should be based on current
weather and road conditions, rather than calendar dates.

Policy 3.6 Agencies should maintain and rehabilitate existing roads and access points through their
managed lands that have economic, historic, cultural, and traditional imporiance to
residents and visitors and that contribute to the local economy and sustainability of
communities that are gateways to public land.

Policy 3.H Agencles must balance private property Interests with the public's need for access to
and through their managed lands and provide access to private parcels and permit

allotments,

Policy 3.1 Decisions by Agencies concerning changes fo or improvements in thelr respective
transportation systems should consider and be consistent with the County's adopted
transportation plans and polices, including but not limited to the Tuclumne County

Regional Transportation Plan.

Policy 3.J Vehicular and non-motorized trall access to and through Agency managed lands is
critical to the economy of the County.

Policy 3.K Motarized ground and air vehicles and equipment should be allowed on and across
Agency land, including wilderness areas, for the purposes of gearch and rescue and

other emergency response.

Policy 3.L Any proposal for abandonment of a railroad right-of-way or for converting it to a different
use should be coordinated with the County to determine If the use is temporary and wilf
not preclude future raffroad use or that it Is not viable for fulure railroad or other

transportation use,

Housing

The Housing Element of the Tuolumne County General Plan acknowledges the State of California's
goal of providing "decent housing in a suitable living environment for every Callfornian” and establishes
policies and programs to maintain a varlety of adequate sites to accommodate hauseholds of all types,
characteristics and Income Isvels in the Counly to assist in altaining that goal. The Board also
recognizes the housing needs of the local Native American tribes and of the employees of the Agencles
and has established the following policies to address those needs:

Puolicy 4.A The County will work with the Agencies to develop workforce housing for their respective
employees on public or private lands in the County. New housing on private land wil
provide additional property tax revenue to the County and increase demand for locally

provided goods and services.

Policy 4.B The Counly will assist the local Native American tribes, the Chicken Ranch Rancheria of
Me-Wuk.and the Tuolumne Band of Me-Wuk, in thelr efforts o rehabillitate existing
housing and to provlc_te new housing for their members.
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Economic Development

The County's economy Is heavily dependent upon businesses sustained by natural resources, many of
which are on public lands. The public lands in the County support timber harvesting, mining, grazing,
recrealion, and other uses, all of which are important components of the local industry. The public
lands also help make the County a major tourism destination, with three state parks, and much of the
Stanislaus National Forest and Yosemite National Park lying within its boundarles, and a popular
location for use by the film Industry.

With 77% of ihe land in Tuolumne County being under the jurisdiction of the Agencies, it is evident that
the economic viability of the County s inextricably tied to decisions made by Agencies in managing the
lands under thelr respaclive jurisdictions; consequently, Agencies have a responsibility to consider the
impacts of their decisions on the lacal economy and take action to minimize those impacts. The Board
has established the following policles for Agencies to address In evaluating impacts of their decisions
on the County's economy:

Policy 5.A The County encourages and supports improvement of the infrastructure provided by the
Agencies, such as water and sewer lines, roads, and power, throughout the County to
Increase the marketability of the County for the retention, expanslon, and attraction of
business and industry when such improvements will not create a significant
environmental impact on the County.

Policy 5.B The County supports the development of heritage tourism, geotourism, agritourlsm and
related events, Including those promoting agricultural operations that occur on public

lands.
Policy 5.C Agencies should facllitate agritourism events on their managed lands.

Policy 5.0 Agencies should maintain and enhance existing and develop new tourlst serving
. facilities or otherwise enhance their capacily to serve visitors on the lands they manage.

Policy 8.E Agencles should evaluate and adjust existing policies, and establish new policies to
provide increased opportunities for businesses that ulilize sustalnable natural resources

on public lands in the County.

Policy 5.F Agencies should manage lands and resources such thal local economic Intsrests,
including businesses that focus on tourdsm, and agricultural, cultural and historic
resources, are supported and strengthenad through the adoption of policies and actions
that provide opportunities for growth and expansion and do not discourage them,

Policy 5.G Multiple use of public lands, such as timber harvesting, grazing, and recreation, should
be continued at sustainable levels.

Policy 5H A level of sustainable natural resource production should be established by the
respective Agencies that provides predictabllity and consideration of the Impact on the
County's economy.

Policy 5.1 The County encourages Agencies to support the film industry by preserving natural and
cultural resources that serve as backdrops In films, authorizing filming on public lands,
and streamlining any required permitting process required for filming.
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Agriculture

Working landscapes consist of farms, ranches, and actively managed public and private forestlands.
They are important for the environmental, cultural, social, and economic benefits they provide. The
County's working landscapes provide jobs, local tax base, environmental benefits, scenic quality, food
and fiber for human consumption, and wildiand fire fuels management. The customs, culture and
herltage associated with agricuitural production in Tuolumne County are important to the livelihood and
well-being of its citizens; consequently, the Board has established the following policies to promote the

continuation of agricultural pursuits:

Policy 6.A The County promotes the protection and enhancement of agricultural land, agricultural
pursults, and working landscapes on public lands as well as private lands.

Policy 6.B Agencies should encourage and provide opportunities for agriculture on public lands at
existing or expanded levels consistent with historical custom and culture, the protection
of equitable property rights, and sound management practices.

Policy 8.C  Agencles shouid coordinate with the County on formulating new or changes to existing
policies that may affect agricultural uses or working landscapes on public lands.

~ Livestock Grazing

A viable rangeland livestock industry is an essential component of the County's economy, hislory,
culture, customs, and traditions. Public lands have historically played an integral role in the livestock
industry by providing summer range In the higher elevations of the County. The Board supporis the
continued use of public lands for livestock grazing as articulated in the following policles:

Policy 7.A Agencies should develop incentives to encourage good grazing practices, improve
grazing lands, and promote good land stewardship, including but not limited to the
following: (1) establishing .appropriate fes schedules; (2) allowing subleasing of
allotments; (3) allowing allotment plan flexibllity; and (4) increasing grazing capacity or
allowing other economic benefits to accrue to permittees that demonstrate Improved
conditions on grazing allotments.

Policy 7.B Transporiation of livestock and equipment for livestock management should be allowed
over Agency managed roads and on public lands.

Policy 7.C Open range conditions should exist on active livestock allotments behind allotment
boundaries in alignment with the historic nature of grazing management on open range.
Livestock may be on County roads crossing both public and private property within
active livestock ranching practices.

Palicy 7.D Agencles should allow the malntenance and enhancement of structures and other
Improvements within aclive permit grazing allotments dus to thelr importance to
permittess. Such structures and improvements Include but are not limited to cabins,
corral facllities, fences, cattle guards, and developed watering facllities.

Policy 7.E Fees for grazing on public lands should not be establishad unliaterally and should be
based on verlfied financial, cost and environmental factors.

Policy 7.F Permits issued by Agencies for grazing on public lands should recognize the capital
outlay by the permittee in making rangeland improvements, such as construcling a
corral, and provide for improvements to accrue to the permittee or provide compensation
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to the permittee for the remaining value of the Improvement at the time of termination of
the permit to the extent allowed by law.

Forestry and Forest Products

The customs, cuiture, traditions, and heritage assoctated with forestry in the County are essential to the
livelihood, safety, and well being of its citizens and visitors. Therefore, it is the policy of the County to
promote the continualion of a sustainable forest products industry by encouraging the active
management of forests on public lands, as provided in the following policies:

Policy 8.A

Palicy 8.8

Palicy 8.C

Policy 8.D

Policy 8.E

Policy 8.F

Policy 8.G
Policy 8.H

Policy 8.1

The Board encourages Agencies to adopt and maintain sclentifically sound forest
management policies based on high quality, recently acquired data and to pursue
mulitiple use of public forest resources to provide sustainable and continuous yield of
fimber, forage, firewood, wildlife, fisheries, recreation and water,

Agencles should adopt policies that promote and facilitate local manufacturing of forest
products from public lands.

Agencles should support a broad range of reforestation and timbar stand improvemeant
tools and timber harvesting practices consistent with prudent resource protection

practices.

Agencies should adopt policies that promote and facilitate early detaction and control of
insect infestations through the use of biological and chemical agents, including salvage
of dead and-dying forest stands.

Agencies should adopt policies that provide for the prevention of forest fires through
thinning stand densities associated with the onset of competition as well as construction
and raintenance of strategically located fuel breaks and other vegetation management,
Such actions are critically important and necessary to change existing forest surface,
ladder, and crown fuel profiles in order to reduce potentlal wildfire Intensity and behavior,
and mitigate the consequences of large, and potentially damaging, wildfires on public
lands and on private lands contained within and adjacent to Agercy managed lands. The
achlevement of a more sustainable forest condition via implementation of such
prevention actions will benefit forest related resources, including Improved watershed
conditions, improved wildlife habitat and enhanced forest health,

The County supports prescribed burns as a fuels reduction management tool for
resource enhancement when used in conjunction with forest thinning and post treatment
salvage or in areas that physically cannot be mechanically thinned when such burns
comply with air quality regulations.

Agencies should encourage and provide for the prompt salvage and replanting of
forested areas and forest losses due to fire, insect infestatlon, or other events.

The County encourages Agencies to provide funding for education of County citizens
about productive forest uses and the risks assoclated with overgrown forest conditions.

The County requests Agencies provide information relative to the velume of wood fiber
added to forest lands on an annual basis as compared to the amount of material
removed through forest thinning, controlled burning, grazing and other means.
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Policy 8. J The County supports and encourages partnerships between Agencies and the timber
industry fo implement treatments to maximize environmental benefits of forest - Il/ a-
ecosystem health, diversity and sustainabllity, and to maximize social and economic
benefits of industry and community infrastructure, increased employment, and improved

tax base,

Policy 8.K The County encourages Agencies to actively manage the watersheds in forested areas
by reducing the threat of wildfire thereby Increasing water supply security and quality,

- -Rroviding_deeper, more persistent_snow_packs, longer_runoff durations, and increased |
groundwater storage.

Invasive Species and Pest Management

The Board advocates the control of predatory animals, rodents, noxious weeds, and disease bearing
vectors on all Agency managed lands. A noxious weed is an unwanted plant specified by federal,
state, or local laws as being undesirable, troublesome, and difficult to control. It grows and spreads in
places where it interferes with the growth and production of native plants or desired crops. The Beard
acknowledges that noxious weed infestation and growth constitutes a major threat to the public health,
natural resource values, and the ecanomic viability of the public lands and should be a high priority of
Agency managers, as stated in the following policies:

Policy 8.A The Board encourages the Agencies to protect public lands bordering private lands from
predatory animals, rodents, noxious weeds and veotors.

Folicy 9.B Agencles should prepare and implement plans for controlling predatory animals, rodents,
insects and noxious weeds In accordance with the practices advocated by the California
Department of Food and Agriculture and Department of Fish and Game.

Policy 9.C Agencies should coordinate thelr pest control regulations and actions with the County.

Mineral Resources

The County recognizes that the development of its abundant mineral resources Is desirable and
contributes to the economic well belng of the County, the state and the nation, Accordingly, it is the
policy of the Board to encourage responsible stewardship of the environment In conjunction with'
mineral exploration and development on public lands as provided In the following policies:

Policy 10.A  Agencies should support mineral exploration and development on public lands that Is
consistent with sound economic and environmental practices.

Policy 10.B  Agencies should discourage development that is incompatible with mining on public
lands that contain significant mineral resources so as ot to preclude future mining

activities.
Policy 10.C  Mining on public lands should be consistent with local customs, traditions, and culture.

Policy 10.0  Agencies should coordinate review of new or amendments to existing raclamation plans
with the County, '

Policy 10.E  Agencies are encouraged to update their respective mineral classification maps in order
d to reflect current information.
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Recreation -n/a-
Tuolumne County, with its natural wonders and resources, provides a recreational and scenic venue
and theater for no less than a worldwide audience. The Board recognizes that the provision of
adequate, accessible recreational facilities is important to the social, psychological and physical well-
being of its residents and worldwide visitors, provides economic opportunities for business, and furthers
many of the goals in the Tuolumne County General Pian. Many of the recreational opportunities for the
public in the County are provided by the Agencies. In recognition of the Importance of recreation to the
qualily of life of the County's residents and visitors, the Board has established the following policies
regarding recreational facilities on public lands:

Policy 11.A  The Board encourages cocperation among the Agencies and private enterprise to
provicle park and recreational facilities.

Policy 11.B The Board supports a coordinated approach among Agencles for the acquisition,
" construction and maintenance of seasonal and year-round recreational facilities.

Palicy 11.C  The Board supports the location of new park facllities and trail routes on or adjacent to
Agency-managed land, where feasible, to minimize the County's cost of acquiring and
maintaining new facllities and to avoid the potentlal conflicts assoclated with acquiring
privately-ownsd properly for public facilities.

Policy 11.0  The Board encourages and supports the development of seasonal and year-round
recreational facilities by the Agencies that are family orlented and designed to
encourage family values and participation and that harmonize with the multiple uses and
resources on Agency-managed land and do not negatively impact agricuitural, forestry,
and other land uses.

Policy 11.E  The Board supports the continuation of existing off-road vehicle use areas and the
creatlon of new areas on Agency-managed land because off-road vehicle use Is a
significant recreational activity in the County.

Policy 11.F  The existing network of trails for hiking, backpacking, equestrian stock and other uses,
trallheads, and other recreational oppartunities on all Agency-managed land including
wilderness, such as camping, hunting, fishing, skiing, and boating, should be enhanced
and protected to promote tourism which Is a fundamental Ingredient to the economic and
soclal health of the County. Agencles shall coordinate with the County prior to
decommissioning a trail or removing a trail from a public map.

Policy 11.G Propcisals by Agencies to decommission recreaticnal facliitles, such as campgrounds,
restrooms, trallheads, or other facilities, should be addressed through a public review
process that includes reasonable notice and coordination with the County.

Policy 11H  Agencles should apprise the Board of actions to decommission recreational facilities for
urgent environmental, economic, or other reasons at their earliest opportunity,

Policy 111 Agencies should aggressively seek partnerships with local and reglonal Iqiareat groups
for maintenance and expansion of facilities in evaluating the proposed decommissioning
of recreation facilities or establishing new ones.

Policy 11.J  Agencies should allocate sufficient amounts of thelr budgets to recreation In
acknowledgement of the investments of local communities to provide visitor
Infrastructure.

ordinalion Plan
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Policy 11.K  Agencies should aggressively seek additional, non-traditional sources of funding, such
as supporting the establishment of nonprofit organizations or establishing partnerships -n / a-
with other Agencies to offset the costs of recreational facilities maintenance.

Policy 11.L  Agencies should not charge enirance or other user fees for recreational facilities that
discourage use of those facilities by the County's residents and visitors. Agencies
should coordinate with the County prior to establishing new or increasing existing user

fees.

Policy 11.M  When Agencies plan for future recreation needs, they should coordinate with the County
to insure that local values and economic interests are addressed and that adequate
infrastructure Is developed to serve new or expanded recreational demands,

Policy 11.N  Agencies should cooperate in the County's efforts to implement the Tuolumne County
Recreation Master Plan, such as in developing tralls that cross the jurisdictional lines of

the Agencies.

Biological Resources

Management of biological resources, including plants, fish, wildlife, and species designated as
special status, threatened, endangered, sensitive, candidate or indicator under the federal or state
Endangered Species Act, on public lands should be based upon sclence and local input. Local
input should be provided in developing biological resource management plans in accordance with

the following policies:

Policy 12.A  In formulating biclogical rescurces management plans, Agencles should Identify the
potential negative impacts on the local economy, the environment, private property
interests, and customary usage rights of the public land affected by the proposed

plan,

Policy 12.B  Agencies should coordinate with the County before eliminating, introducing or
reintroducing any specles onto public lands and address potential impacts of such
an action on private lands, customary use and private property interests in the public
land, and the local economy.

Policy 12.C  The County encourages the Agencles to develop blological resources management
plans that provide for the enhancement of native fish, game and non-game specles,
promote fishing and hunting on public lands, and provide a private property
compansation program for certain damages created by wildiife.

Scenic Corridors and View Sheds

Through the adoption of the Tuolumne Gounty General Plan, the Board established a goal to conserve
the scenic environment and rural character of the County, which contribute to the quality of life of
residents and encourage tourism and aconomic development. In accordance with this goal, the Board
finds that Agencies should preserve historic and cultural assets on public lands and conserve the
scenic environment and view sheds as provided in the following policies:

Policy 13.A  In consideration of establishing scenic corridors and view sheds, Agencles should
recognize that working landscapes, including agricultural and managed timberlands,
have historically defined the rural character, culture, and traditions, as well as the scenic

beauty of the County.
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Palicy 13.8  Agencies should coordinate with the County prior to the consideration, nomination,
administrative establishment, or recommendation of any County transportation route as
a State Scenic, Historic Highway Corridor, National Scenic Byway or similar designation
and should conduct and fund any nacessary environmental review, assess the
socioeconomic costs and benefits to the County's customs, traditions, and culture, and
fiilly mitigate any negative impacts of such designations.

Cultural Resources

Much of the County's past is intertwined with public lands and resources. Native Americans inhabited
what are now public lands and pioneers and seitlers came to the County because of the abundance of
natural resources, many of which are on public lands. As a result, archeological and cultural resources
are to be found on public as well as private lands. The County is very proud and protective of its
heritage and has been recognized for its efforts to preserve cultural resources by being designated as a
Certified Local Government and a Preserve America Community. For these reasons, the County
encourages identifying, recording and preserving cultural resources on public lands through the

following policles:

Policy 14.A  Conslstent with federal and state legislation, Agencies should establish and implement
consultation and coordination requirements with all federally recognized Native
American Tribes In the County and provide opportunities for joint coordination with the
County and the Tribes where appropriate

Policy 14.B  Historic structures are enduring symbols of the heritage derived from early settlers and,
as such, are of great value to residents of the County and the historic, cultural, and
traditional integrity of existing historic structures located on public lands should be
preserved and protected. Agencies should support the efforls of the County,
organizations, and private individuals to maintain these historic structures it a state of
arrested decay or to the highest degree of protection.

Policy 14.C  Agencles should coordinate with the County on any proposed action to demolish a
cultural resource to attain consistency with the Cultural Resources Ordinance contained
In Titte 14 of the Tuolumne County Ordinance Code and the Cuiltural Resources
Management Element of the Tuolumne Counly General Plan.

Policy 14.D  Traditional and historlc uses, appearance, existence, malntenance, and enhancement of
structures and improvements fo structures on public lands should not be required to
conform to natlonal or state stylistic standards, but should be valued for thelr historic
qualities as representative of Tuolumne County's unique culture,

Policy 14E  Structures located within active and Inactive grazing permit allotments should be allowed
to be maintained in working order due to their critical importance to permittess for
managing grezing land and for their historic significance. Such siructures and
improvements Include but are not limited to cabins, corral facllities, fences, and
developed watering facilities.
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Air Quality - -n/a-

Tuclumne County is located in the Mountain Counties Air Basin, an area encompassing nine counties
from Plumas in the north to Mariposa in the south. Tuclumne County enjoys relatively good air quality
with twe criteria pollutants (Ozone and PM10) bsing the predominant pollutants of concern. The
County has been designated "nonaitainment” for the federal and state Ozone ambient air quality
standards due to the pollutants generated and rising from the Central Valley and Bay Area, over which
the County has no control. The stale recognizes this by designaling the County as an Overwhelming
Transport Area, which does not require any regulatory action being implemented. However, the federal
government does not recognize poilutant transport In its designation process, which could have a
negative impact on the County's economy In meefing its air quality commitments to attain the federal
Ozone slandard, The Board seeks to achieve and maintain all state and federal air quality standards
while recognizing economic and environmental impacts and working with the Agencies through the

following policies:

Policy 15.A  The Board recognizes that one of the biggest threats to the County's air quality Is
catastrophic wildfire and encourages Agencles to enact programs that allow prescribed
burning, forest improvement techniques such as forest thinning, pruning, and removal of
brush and Insect-killed trees, and other methods for reducing fire hezard that ultimately

protects air quality,

Policy 16.B  Agencies should provide for the continuation of agricultural and prescribed burning as a
resource management tool in accordance with alr quality regulations.

Palicy 15.C  Agencies should continue to consult with the Tuolumne County Air Pollution Control
District In scheduling prescribed burns.

Policy 15.0  Agencles should establish forest management programs that encourage fuel reduction
of forests and wildlands by means other than burning, utlizing all means of fuel
reduction including but not limited to: logging, forest thinning; and chipping, brush
mastication, livestock grazing, herbicide use, and public firewood utilization.

Policy 16.E  Agencies should provide for a continuous supply of biomass fuel from public lands for
energy producing facilities and encourage the construciion and use of new blomass to

energy projects,

Policy 15F  Agencles should provide for an increased air quality monitoring network that
encompasses public and private lands to collect accurate real time measurements of
pollutants to support prescribed burning activities and assess the public's exposure to
ambient air pollutants such as particulate matter and ozone.

Fire Prevention and Protection

- Fire protection services within the Gounty are provided by several agencies, representing federal, state,
and local jurisdictions, with the assistance of the County's residents serving as volunteer firefighters.
Much of the County lies within a State Responsibilily Area (SRA) for wildland fire protection, which is
provided by CalFire. That agency has designated the fire hazard in most of the SRA portion of the
County as high or extreme. Large areas of the County are comprised of forested ecosystems, including
oak woodlands in the lower elevations up through the pines and fir at the crest of the Sierra Nevada
range. Drought, dense forest fuels, and inadequate harvesting of timber in these ecosystems have
contributed to the creation of the extreme fire hazerd conditions. Ladder fusls must be reducad and
sound timber management practices followed to avold catastrophic fires. The Board acknowledges the
need for action to reduce fire hazard In the County and has established the following policies to
facilitate such action:
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Policy 16.A

Policy 16.B

Palicy 16.C

Policy 16.D

Policy 16.E

Policy 16.F

Policy 16.G

Policy 16.H

Policy 16.1

Policy 16.J

Policy 16.K

Peolicy 16.L

| Fuolumne Co
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The condition of many public lands in the County is dangerously overgrown with fire
fuels thereby creating a public nuisance. Agencies must manage these lands in a
manner that reduces the fire threat and guards against fire's serious air quality impacts.

Due to the design of the historic and current waler system in the County and its
vulnerability to wildfire, Agencles should work diligently to reduce the threat of wildfire on
public lands to protect the County's water resources.

Reducing forest fuels is a cost-effective fire prevention and protection practice that can
lessen the necessity to battle catastrophic wildfires. The Board Supports active forest
thinning and Increased timber production that preserves wildiife habitat, minimizes
erosion, and does not imeparably harm watersheds and streams.

Some County homeowners’ insurance policies are becoming more expensive and many
have been cancelled due to the critical fire danger in Callfornla. Itis extremely important
that Agencies work with the County and volunteer organizations to better address the
fuels load in the County.

Agencles should provide grant funding for fire fuels reduction and reform grant funding
processes to make the process less cumbersome and bureaucratic,

Since many fuel reduction projects are accomplished through voluntesr nonprofit fire
safe counclls, Agencies should revise existing grant procedures to reflect grantee cash
flow limitations and allow grantees to easily access information on the stafus of
payments for projects.

Agencles are encouraged to participate In County and fire safe council efforts to
develop, implement and update fire protection plans and in public outreach efforts by
providing information and education about fire risk.

Agencles should provide information to the County on their policles and practices related
to fire use and fuels management, including but not limited io fire use designation
criteria, favorable and unfavorable prescribed burning parameters, fuel madel inputs, fire
personnel staffing levels, and public road closures and reopenings.

Agencies should prepare smoke management plans in consultation with the Tuolumne
County Fire Department, Tuolumne County Air Pollution Contral Dlstrict, and Tuolumne
County Cffice of Emergency Services.

Agencles should coordinate planning, scheduling, implementation, and dissemination of
public information concerning prescribed burns with the Tuolumne County Fire
Department, Tuolumne County Air Pollution Control District, and Tuolumne County
Office of Emergency Services.

Agencles must nolify by email or fax the following County departments at least 72 hours
in advance of all scheduled prescribed burns and immediately notify them In the event a
controlled burn escapes its pre-established houndarles: (1) Tuolumne County Fire
Department; (2) Tuolumne County Air Pollution Control District; (3) Tuolumne Gounty
Board of Supervisors; (4) Tuolumne County Administrative Office/Office of Emergency
Services; and () Tuolumne County Sheriff's Office.

Agencies should avoid scheduling prescribed burns within two weeks of major holiday
weekends and whenever the region anticipates significant tourist Inflows, including
Memorial Day, Independence Day, and Labor Day.
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Policy 16.M  Agencies should provide funding where avallable to local businesses and property
owners fo mitigate negative economic impacts resulting from prescribed burns, out of - Il/ a-
control prescribed burns, and fires of significant duration. .

Water

Water is essential to life and to the future well-being of the County. As the County grows and develops,
there are increasing demands for water resources; consequently, the limited water resources and
existing water rights in the County must be protected. Because 77% of the County is under the
jurisdiction of the Agencies, it is critical that they coordinate with the County to effectively address
overall watershed health and water quality. As stated in the Tuolumne County General Plan, it is the
goal of the Board to praserve and protect the quantity and quality of the water in the County. To reach
that goal, the Board requests coordination with the Agencies in accordance with the following policies:

Policy 17.A  The Board finds that protection of county of origin water rights and water uses Is of
primary importance to the County's econemic and cultural well-being. The County
intends, in coordination with the Agencles, to participate In planning for management of
the County's water resources and related natural, cultural, and economic values and
resources. Consequently, the Board requests coordination with Agencies on all praposad
water plans and pollcles to determine how they affect the County's existing and future
water resources and potential Impacts on the environment, citizens, and economy of the

County.

Policy 17.B  Any proposed out-of-county waler transfers or mandates for reduced water usage
should be conslistent with the Tuolumne County Groundwater Management Ordinance
codified In Chapter 13.20 of the Tuolumne County Ordinance Code and must be
theroughly evaluated and only be permitted if they are shown to not unreasonably affect
the economy and enviranment of the County. Factors to be considered include, but are
not limited to, Impacts on the County's tax base and revenues, water supply, orderly
community growth, development, and the enviranment,

Palicy 17.C  Agencies should work to improve the security of the water infrastructure and resources In
the County from the threat of wildfire on public lands,

Policy 17.0 The Board supports expanding existing and developing all types of additional water
facllities, especlally in light of the long term trend toward snow levels at higher elevations
and to address future water needs. For that reason, Agencles should facllitate the
construction of new water facilities where such facllities can be determined to be
beneficial to the residents and visitors of the County.

Policy 17.E  No existing water storage facilities should be dismantled, breached, or removed without
coordination with the County and without identification and implementation of appropriate

mitigation for the loss of water storage.

Policy 17.F  The County recognizes that the protection and development of both surface and
groundwater resources are essential to the County’s short and long term socioeconomic
viabllity. Drought conditions in recent years and high demand for water in Callfornia have
led to a water crisis. Various solutions have been proposed to alleviate that crisis In
Northern, Central, and Southern California and virtually all of the proposed solutions have
the potential to negatively impact the County's water supply and abllity to grow and
prosper over time. Consequently, the County recognizes that the protection and
development of its water resources are essential to its short and long term economic and

cultural viability.
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Policy 17.G  Raw water service should be continued via existing and improved conveyance systems, -n / a-
which is in the best interests of residents, visitors, agricultural and residantial users, and
existing habitat. The Counly encourages Agencies that provide water sarvice to continue
providing water via existing and improved conveyance systems and to seek to mitigate
water losses by pursuing state and federal grants and other funding to maximize ditch
efficiencies. The County shall support such projects to the extent possible.

Policy 17.H Agencles should manage land to protect watersheds and maximize groundwater
recharge.

Policy 17.1 ~ Agencles should develop watershed protection plans that are consistent with the
Tuolumne County Water Quality Plan, Integrated Regional Water Management Plan and
other water-related plans adopted by the County.

Policy 17.J  Agencies should design, fund, and implement public education and outreach programs to
encourage the public to incorporate water conservation practices into their dally lifestyles.

Policy 17.K  Any probosed designation of a Wild and Scenic River and all Agency policies regarding
riparlan management in the County should be coordinated with the County and the
jurisdictional water district.

Policy 17.L  Excluding those dasignated by Gongress as Wild and Scenic, rivers in the County should
be managed as multiple use resources and provide for many uses, including but not
limited to fish and wildlife habitat, hydropower generation, flood control, transportation,
irrigation, recreation and municipal and industrial uses.

Policy 17.M  Agencles should continue to promote appropriate opportunities for the development of
water-based recreation within the County as long as such developments do not
jecpardize or otherwise impair the water quality or water supply of the County,

Policy 17.N  Water use or water quality plans developed by the Agencles should be consistent with
any plans adopted by the County to address water quality, sustainability, affordability, and
supply and should determine that such policies do not negatively impact municipal,
agricultural, or other water users in the County.

Palicy 17.0  Agencles should develop plans for managing Jand, water bodies, waterways, wetlands,
and riparian areas in the County that are consistent with lacal and reglonal water
management plans and existing and future Integrated Regional Water Management
Plans (IRWMPs).

Policy 17.P  Agencies should coordinate with the County and the jurisdictional water district to
determine in-stream flow requirements In the Stanislaus River and Tuolumne River
watersheds and address the County's current and long term water supply needs. This
applies to current and future San Francisco Bay-Delta water resource planning efforts, as
well as to any other state, regional, or local plans.

Policy 17.Q  Agencles should give priority to municipal, agricultural and Irrigation water uses and
interests which serve communities within the County over those that serve communities

outside the County.

Policy 17.R  Transfers in water use and reallocations of water rights by Agencies should not reduce
supply, or negatively impact existing water rights or local municlpal or Irrigation water
uses in the Counly. They should also not negatively impact the history, traditions, and
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culture of the County since the protection of existing water rights and water uses is of
primary importance to the County's economic and cultural well-being.

Policy 17.8  The County will work with the Jurisdictional water districts to pursue county of orlgin water
rights to provide for the avallability of sufficient water supply for continued viability of all
residential and economic endeavors in the County dependent on water consumption.

Energy

In conjunction with the construction of the New Melones Reservolr, the County was given power
generated by that hydroelectric project as a First Preference Allocation in recognition of Jts status as a
“county of origin." The power allocation partially compensated the County for the loss in tax revenues
from the land flooded by the creation of New Melones Reservoir. This allocation allows for low cost
electrical power for public agencies located in the County.

Because of the abundance of natural resources, a significant amount of renewable energy from
hydroelectric and biomass sources s produced In the County. The Board supports the continued use
and expansion of these energy sources and the development of new energy sources, including but not
limited to geothermal and solar because they are renewable and they create potential economic
development for the citizens of the County and the reglon. The Board has established the fallowing
policies concerning the use and development of energy in the County:

Policy 18.A The Couhty's first preference energy allocations should not be reduced or negatively
impacted by Agencies or by the construction and existence of transmission projects.

Policy 18.B  Existing transmission lines and easements should be used to the extent feasible to
expand or exiend energy delivery systems befare constructing new lines.

Policy 18.C  Agencles should coordinate all energy and transmission planning, construction, and
operation actions with the County.

Amendments

The TCCP Is intended to be a dynamic rather than a static document that can, and should, be updated
and changed periodically to reflect the needs and desires of the people of the County. Amendments to
the TCCP should be made as needed to address changes In soclal, economic and physical conditions
in the County.

Amendments to the TCCP may be proposed by an individual member of the Board, the Board of
Supervisors Natural Resources Committes, or County Staff. The concept for the proposed amendment
shall be scheduled for consideration by the Board and the Board shall determine if the amendment
should be processed. If the Board by majority vote decides to procesd with the proposed amendment,
the matter will be referred to the County Administrator to draft the amendment and schedule the matter
for consideration by the Board of Supervisors Nalural Resources Committee which will make a
recommendation to the Board. An amendment to the TCCP shall be adopted by resclution of the
Board after conducting a public hearing and considering all testimony presented therein.
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Clerk of the Board of Supervisors

By:

RESOLUTION
OF THE BOARD OF SUPERVISORS OF THE COUNTY OF TUOLUMNE

RESOLUTION ASSERTING LEGAL STANDING AND FORMALLY REQUESTING

WHEREAS,

WHEREAS,

W {EREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

COORDINATION WITH ALL FEDERAL AND STATE AGENCIES MAINTAINING
JURISDICTION OVER LANDS AND/OR RESOURCES LOCATED WITHIN
TUOLUMNE COUNTY

Tuolumne County is a public unit of local government and a 5-member elected Board o
Supervisors serves as its chief governing authority; and

Tuclumne County Board of Supervisors Is charged with supervising and protecting the tax base
of the county and establishing comprehensive land use plans (including, but not limited to the
General Plan) outlining present and future authorized uses for all lands and resources situated
within the county; and

Tuolumne County is engaged in the land use planning process for future land uses to sarve the
welfare of all the citizens of Tuolumne County; and

Tuolumne County is comprised of approximately twenty-five percent (25%) privately-held lands
with the balance of lands andfor resources publicly owned, managed, and/or regulated by
various federal and state agencies; and

the citizens of Tuolumne County historically earn their livelihood from activities reliant upon
natural resources and land which produces natural resources is critical fo the economy of
Tuolumne County; and

the economic base and stability of Tuolumne County is largely dependent upen commercial and
business activities operated on federally and state owned, managed, and/or regulated lands that
include, but are not limited to recreation, tourism, timber harvesting, mining, livestock grazing,
and other commercial pursuits; and

Tuolumne County desires to assure that federal and state agencies shall inform the Board of
Supervisors of all pending or proposed actions affecting local communities and citizens within
Tuolumne County and coordinate with the Board of Supervisors in the planning and
implementation of those actions; and

No comments
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

coordination of planning and management actions is mandated by federal laws goveming lan
management including the Federal Land Policy and Management Act, 43 US § 1701, and 4
U.8.C. § 1712, regarding the coordinate status of a county engaging in the land use plannin,
process, and requires that the "Secretary of the Interior [Secretary] shall...coordinate the lan
use inventory, planning, and management activities...with the land use planning, ani
management programs of other federal departments and agencies and of the state and locz
governments within which the lands are located”; and

the coordination requirements of Section 1712 provide for special involvement by governmen
officials who are engaged in the land use planning process; and

Section 1712 sets forth the nature of the coordination required with planning efforts by
government officials and subsection (f) of Section 1712 sets forth an additional requirement tha
the Secretary “"shall allow an opportunity for public involvement” (including local governmen
without limiting the coordination requirement of Section 1712 allowing land or resource
management or regulatory agencies to simply lump local government in with special interes
groups of citizens or members of the public in general); and

Section 1712 also provides that the "Secretary shall... assist in resolving, to the extent practical,
inconsistencies between federal and non-federal government plans” and gives preference to
those counties which are engaging In the planning process over the general public, special
interest groups of citizens, and even counties not engaging in a land use planning program; and

the requirement that the Secretary “coordinate” land use inventory, planning, and management
activities with local governments, requires the assisting in resolving inconsistencies to mean that
the resolution process takes place during the planning cycle instead of at the end of the planning
cycle when the draft federal plan or proposed action is released for public review; and

Section 1712 further requires that the “Secretary shall... provide for meaningful public
involvement of state and local government officials. .. in the development of land use programs,
land use regulations, and land use decisions for public lands"; and, when read in light of the
“coordinate” requirement of Section 1712, reasonably contemplates "meaningful involvement”
asreferring to on-going consuitations and involvement throughoutthe planning cycle, not merely
at the end of the planning cycle; and

Section 1712 further provides that the Secretary must assure that the federal agency's land use
plan be “consistent with state and local plans” fo the maximum extent possible under federal law
and the purposes of the Federal Land Policy and Management Act and distinguishes local
government officlals from members of the general public or special interast groups of citizens;
and

the Environmental Protection Agency, charged with administration and implementation of the
National Environmental Policy Act (NEPA), has issued regulations which require that federal
agencies consider the economic impact of their actions and plans on local government such as
Tuolumne County; and

NEPA requires federal agencies to consider the impact of their actions on the customs of the
people as shown by their beliefs, sacial forms, and “material traits,” it reasonably follows that
NEPA requires federal agencies to consider the impact of their actions on the rural, land and
resource-oriented citizens of Tuolumne County who depend on the “material traits” including
recreation, tourism, timber harvesting, mining, livestack grazing, and other commercial pursuits
for their economic livelihoods; and

2
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WHEREAS,

WHEREAS,

WHEREAS,
WHEREAS,
WHEREAS,
WHEREAS,
WHEREAS,
WHEREAS,
WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

NEPA requires federal agencies to consider the impact of their actions on the customs, beliefs,
and social forms, as well as the "material traits” of the people; and

itis reasonable to interpret NEPA as requiring federal agencies to consider the impacts of their
actions on those traditional and historical and economic practices, including commercial and
business activities, which are performed or operated on federally and state managed lands
(including, but not limited to recreation, tourism, timber harvesting, mining, livestock grazing, and
other commercial pursuits); and

42 U.S.C. § 4331 places upon federal agencies the “continuing responsibility... to use alt
practicable means, consistent with other considerations of national policy to... preserve
important historic, culture, and natural aspects of our national heritage”; and

Webster's New Collegiate Dictionary (at 277, 1975) defines “cuiture” as "customary beliefs,
social forms, and material tralts of a group; the integrated pattern of human behavior passed to
succeeding generations”; and

in 16 U.S.C. § 1604, the National Forest Management Act, requires the Forest Service to
coordinate its planning processes with local government units such as Tuclumne County; and

federal agencies implementing the Endangered Species Act, the Clean Water Act, the Clean
Air Act, and the Outdoor Recreation Coordination Act (16 U.S.C. § 4601-1(c) and (d)) are
required by Congress to consider local plans and to coordinate and cooperate directly with plans
of local government such as Tuolumne County; and

the coordinating provisions referred in the resolution require the Secretary of Interior to work
directly with local government to resolve water resource issues and with regard to recreation
uses of the federal lands; and

the regulations issued by the federal agencies in this resolution are consistent with statutory
requirements of coordination and direct cooperation and provide implementation processes for
such coordination and direct consideration and communication; and

the California Constitution has recognized Tuolumne County's authority to exercise its local,
police and sanitary powers, and the California legislature has recognized and mandated
exercise of certain of those powers in specific statutes; and

the California legislature has mandated in Government Code § 85300 that each county shall
prepare a comprehensive plan, and stated legislative intent in Section 65300.9 that the county
planning shall be coordinated with federal and state program activities, and has mandated in
Section 65103 that county local plans and programs must be coordinated with plans and
programs of other agencies; and

the California legislature has stated its intent in Section 65070 that preparation of state and
regional transportation plans be performed in a cooperative process involving local government;
and

the California legislature has mandated in Section 65040 that the State Office of Planning and
Research shall “coordinate, in conjunction with...local agencies: with regard to matters relating
to the environmental quality of the state”; and

No comments
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WHEREAS, in Water Code §§ 8125-8129 the California legislature has placed planning for non-navigabl
streams within the authority of county supervisors, and since such planning activities must b
coordinated with natural resource planning processes of federal and state agencies; and

EREAS, in Streets and Highways Code §§ 940-941.2 the Caiifornia legislature has placed the generz
supervision, management, and control of county roads and highways — including closing sucl
roads (Section 901) and removing and preventing encroachment of such roads and highways
and since planning and actions with regard to such roads by any federal or state agency mus
be coordinated with the county; and

WHEREAS, in Public Resources Code § 5099.3 the California legislature has mandated coordination by the
state with Tuolumne County since it is a county “having interest in the planning, development
and maintenance of outdoor recreation resources and facilities.”

NOW THEREFORE BE IT RESOLVED that the Tuolumne County Board of Supervisors does hereby
assert legal standing and formally requests coordination status with all federal and state
agencies maintaining jurisdiction over lands and/or resources located within Tuolumne County

BE IT FURTHER RESOLVED that the Clerk of the Board shall cause a copy of this Resolution to be
transmitted fo local, regional, state, and/or national offices of all federal and state agencies
maintaining jurisdiction of lands and/or resources located within Tuolumne County and to al
federal and state elected representatives serving Tuolumne County.

BE IT FURTHER RESOLVED that the Clerk of the Board is authorized and hereby directed to publish a
copy of this Resolution in the Union Democrat, a newspaper of general circulation printed and
published in the County of Tuolumne, State of California.

AUOPTED BY THE BOARD OF SUPERVISORS OF THE COUNTY OF TUOLUMNE ON December 4. 2007.

AYES: 1st Dist. it NOES: | Dist. Baon
2nd Dist. W’ Dist.

N N i
3rd Dist. ﬂj&}ﬂ 2] ABSENT: Dist.

0
4th Dist. Hkﬁs Dist.

'\______.A_,____«-J
5th Dist. “‘ﬂw\ot ABSTAIN: Dist.
4 RS P e 2
it V5 2
(=4
“CHAIR OF THE BOARD SF SUPERVISORS
ATTEST: No. 156-07
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LO187 Tuolumne Utilities District

Response to comment LO187-1

Comment noted.

DIRECTORS
TUOLUMNE UTILITIES DISTRICT Barbara Balen
18885 NUGGET BLVD & SONORA, CA 95370 Robart M. Batieo Response to comment LO187-2
(209) 532-5536 s Fax (209) 536-6485 Ralph Retherford, MD
www tudwater.com Ron W. Ringen Comment noted.

Delbert Rotelli

Delta Stewardship Council
Attention: Terry Macaulay

980 Ninth Street, Suite 1500
Sacramento, CA. 95814

February 1, 2012

Subject: Draft Delta Plan, Program Environmental Impact Report, SCH #2010122028

Dear Ms. Macaulay:

Thank you for the opportunity to review and comment on the Delta Stewardshi
Council's (DSC) Delta Plan Draft Environmental Impact Report. The Tuolumne Utilitie)
District supplies water to over 14,000 customers within the County of Tuolumne. Oul
agency has participated in the DSC process through the review of previous documents,
draft plans and DSC meetings and workshops. Additionally, our agency is a participar
in the Ag-Urban Coalition and worked in the development of that group's Alternat
Draft Plan as submitted to the DSC previously. We will focus our comments on the
treatment by the DEIR in its analysis of the Proposed Project but also with particula
attention to Alternative 1B (the proposed Ag-Urban Coalition draft plan) which ou
agency worked on jointly with a number of other public local and regional wat
agencies, local governments and other interests.

LO187-1

It is our intention to provide the Council with comments on the Draft Environment
Impact Report (DEIR or EIR) that will provide insights and direction to the Council t
produce a legally adequate Final Environmental Impact Report (FEIR) and a Plan th.
will be understandable, sustainable and can practically be implemented so as to achieve

|-L0187-2
Comments o

Draft Delta Plan, Program Environmental Impact Report, SCH# 2010122028
Page 1 of 31




the coequal goals as defined in statute!. We consider this duty to be a serious matter
both due both our local agency status (Public Resources Code §21062) and also as a
responsible agency under CEQA (PRC, §21069).

As a responsible agency it is likely that in the future our agency will be carrying out
water supply, water quality, water use efficiency and other similar projects. Due to ouy
agency’s location within the Delta Watershed? (not withstanding the California Wate
Code, for environmental analysis and resource purposes the specific geographic area i
which our agency is located is more accurately described as the Sierra Nevad
Ecosystem)? it is possible that there may be occasions under which local managemer
actions by our agency may be restricted in some fashion or even prohibited b
proposals within the present Proposed Project. Therefore, our interests in the proposed
Plan and the attendant CEQA document are significant. For the purposes of our long-
term planning responsibilities it is of critical importance that the Plan and its analysis is
thorough, accurate and clear.
The EIR is excessively voluminous, and yet it still provides the reader with n
meaningful, reasonable, assessment of environmental impact analysis. The descriptior
of the Proposed Project lacks basic details for the reader, such that one canng
determine exactly, or even approximate, what is or is not proposed. This confounds th
very foundation of an adequate CEQA analysis since without that descriptiv
foundation to build upon any attempt at forecasting and analysis is reduced to a level
vague concerns. (CEQA Guidelines §15124). This is no small matter and must b
remedied by the Lead Agency in the final document.

T T A

“A curtailed or distorted project description may stultify the objectives of the reporting
process. Only through an accurate view of the project may affected outsiders and public
decision-makers balance the proposal's benefit against its environmental cost, consider
mitigation measures, assess the advantage of terminating the proposal (ie., the 'np
project” alternative) and weigh other alternatives in the balance. (3) An accurate, stablg
and finite project description is the sine qua non of an informative and legally sufficient
EIR.” County of Inyo . City of Los Angeles (1977) 71 Cal.App.3d 185.

We find that this flaw in the document is further compounded by the reader being
confronted with a plethora of nonessential information about potential impacts

* California Water Code Section B5054

2 California Water Code Section 85060

3 Sierra Nevada Ecosystent Project, Final Report to Congress, vol, 1, Assessment Sunnaries and Management
Strategies (Davis: University of California, Centers for Water and Wildland Resources, 1996)

Comments
Draft Delta Plan, Program Environmental Impact Report, SCH# 2010122028
Page 2 of 31

eI

LO187-2

(—L0187-3

Response to comment LO187-3

Please refer to Master Response 2.



regarding general classes of projects, that is neither helpful in separating fact frou
fiction, nor the impacts of the proposed plan from a catalog of off-the-shelf boilerplat
narratives. Additionally the reader is challenged to determine if the project bein;
assessed in the document is comprised of the “twelve binding policies” (which ar
proposed to become regulations), or also consists of one or more of the “sixty-one no
binding recommendations” or is also found within the lengthy and conflicting narrative.
(DSC DEIR, Executive Summary pg. ES-1)

T

The sixty-one non binding recommendations are apparently things the Council advises
other agencies it would like to see occur. These recommendations may or may not ever
be accepted and implemented and therefore are speculative in nature. Thus, rather thai
achieve the primary purpose of CEQA, to inform decision makers (which in this casg

are not just the lead agency but also responsible agencies) this document fails tg-io1s7-3

adequately do so. Again, we must declare that this is fundamental to the purpose of
preparing the document. The purpose of CEQA analysis is to ... “Inform governmentdl
decision makers and the public about the potential, significant environmental effects of proposed
activities” and to “Prevent significant, avoidable damage to the enviromment by requirin
changes in projects through the use of alternatives or miligation measures when thy
governmental agency finds the changes to be feasible.” (State CEQA Guidelines, §15002)

At a minimum the reader must be able to conclude what the Proposed Project is andl
what is, or is not likely to take place if the project is implemented!. Absent that critical
information any reasonable assessment of impacts is quite difficult if not impossible}.
We believe this lack of clarity is not only of concern to the public and local agency
members attempting to make sense of the EIR, but also the Council itself. Indeed, the
Council must have a clear picture and understanding of what their own project is if
they are to make a reasoned decision in the record, about what the en\*imnmentjl
impacts are and to what degree they may occur.

Adding to the confusing aspects of this EIR is that the comparison of alternatives as
required by CEQA® is inaccurate and therefore inadequate for its intended purpose. An
accurate portrayal of the likely outcome of selecting one alternative over another ig
essential to guiding the Council in making a reasoned decision. If the comparison of
alternatives is flawed then a decision by the Council based on that information would
similarly be flawed.

4 State CEQA Guidelines §15124

" County of Inyo v. City of Los Angeles (1977) 71 Cal. App.3d 185 L Lo187-4

& State CEQA Guidelines §15126.6

Comments
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Please refer to Master Response 3.



It is our assertion, and we shall detail this in our comments, that the EIR
mischaracterizes the functional details of Alternative 1B and the Proposed Project s¢
that the predicted outcomes are inaccurate. This must be corrected with an accurate
comparison of the Proposed Project and Alternative 157

The Proposed Project advocates the application of “a more natural flow regime|
throughout the Delta Watershed as a cornerstone to the ecosystem restoration of the
Delta. However, there is no qualitative or quantitative analysis anywhere in the EIR of
what impacts would result from the imposition of such a flow regime, either on the
Delta or its watersheds.

Specific comments provided below cite EIR Page number and appropriate section, or by
line or other identifier.

o7

Page 2A-5, lines 2-4. There is no evidence in the EIR supporting the claim regarding th
detailed outcomes of the Proposed Project. There are no metrics or data to support the
claim and lacking such supporting information the reader is left with speculation rather
than a supported conclusion. =
Page 2A-5, lines 25-38. None of these stated actions results in increased water suppii(:.
These are simply additional demand side actions that will increase the marginal cost of
water to the customers of local water agencies and reduce revenues to local agencieg.
This is not an increase in water supply reliability. The conclusions that such efficienc}
measures would “improve regional selfreliance and reduce reliance on the Delln” i
inaccurate. The term “regional self-reliant” for our agency and others on the west slop
of the Sierra within the Sierra Nevada Ecosystem is meaningless. Our agency import
no water from any other region, as do many other similar agencies. Thus, while th
EIR’s assertion may be correct in some export areas south of the Delta, it is meaningles
to water systems within the Sierra Nevada Ecosystem, which locally sourced water.
Water conserved by our agency only adds to our cost and reduces revenue, whilg
adding additional water to our portfolio for future commitments.

LI L

Page 2A-5, lines 34-38, The addition of an additional Water Supply Reliability Iilemea:
will not provide any improvement to existing water supply reliability above tha

already provided by the completion of Urban Water Management Plans as required by
the Department of Water Resources. Thus, the conclusion regarding improved water

7 Section 21083, Public Resources Code; Reference: Sections 21061 and 21100, Public Resources Code; San
Francitsco Ecology Center v, City and Connty of San Francisco, (1975) 48 Cal. App. 3d 584,
Comments
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Response to comment LO187-5

As described in Section 2B of the Draft Program EIR, the Delta
Stewardship Council does not propose or contemplate directly authorizing
construction or operation of any physical activities. Rather, through the
Delta Plan, the Delta Stewardship Council seeks to influence the actions,
activities, and/or projects of other agencies — the details of which are
under the jurisdiction and authority of the individual agencies that will
propose them in the future. The Delta Plan’s degree of influence on future
undefined projects is unclear. For these reasons, this EIR does not seek to
evaluate the environmental impacts of the incremental change in those
actions, activities, and/or projects that could result from the Delta Plan.
Without specific details of future projects, it is not possible to develop
quantitative impact analyses.

Response to comment LO187-6

Please refer to response to comment LO187-5.

Response to comment LO187-7

The EIR includes measures that address both demand and supply within
the referenced discussion of development of reliable local and regional
supplies. All of these measures have the potential to reduce demand for
water from alternative sources, including in some instances from the
Delta. The Revised Project and the RDEIR address areas located upstream
of the Delta. In particular, the RDEIR recognizes that many upstream
areas, especially those in the foothills and mountains that surround the
Sacramento and San Joaquin valleys, do not have substantial groundwater
supplies. Accordingly, it assumes that, within projects that target a reliable
water supply, projects to recycle wastewater and stormwater would
predominate over groundwater projects (RDEIR p. 3-2). See also Master
Response 5.

Response to comment LO187-8

As described in lines 30-33 of page 2A-5 of the Draft Program EIR, the
Delta Plan policies and recommendations include provisions required for
Urban Water Management Plans as well as additional provisions to require
water suppliers to describe plans to improve self-reliance and reduce
reliance on the Delta water supplies. Lines 34-45 of page 2A-5 describe
additional Delta Plan recommendations that would address items not
included in existing Urban Water Management Plans, such as retrofitting



of State facilities to increase water use efficiency and reduce reliance on the Delta.
Completion of Urban Water Management Plans is not mandatory unless a water
agency requires approvals or funding from a state agency. The inclusion of
provisions referred to in this comment on page 2A-5 of the Draft Program EIR also
would require completion of Urban Water Management Plans for projects that need
to be consistent with the Delta Plan.



supply reliability is unsupported in the record. The reader is being misled about the

characteristics of the Proposed Project almost immediately in the DEIR.

Page 2A-5 and 2A-6. The conclusion is reached on the first two lines of page 2A-6 tha

(policy) “ER P1 could result in the development of local and regional supplies and less reliance

on Delta water.” this is not factually correct. ER P1 proposes “..that the State Wakg
Resources Control Board cease issuing water rights permits in the Delta and the Delb
Watershed...” It is impossible to imagine a new water supply project for new surfac
storage being able to be constructed absent the project proponent acquiring a wate
right permit from the SWRCB. To be precise, the Proposed Project would have th
opposite effect from “
No surface storage projects could move ahead absent a water rights permit and the El
P1 is in conflict with the conclusion in the DEIR. The reader is being misled about th
characteristics of the Proposed Project.

It should also be noted that ER P1 is inconsistent with C.W.C. §85031(a) regarding watey
rights protections. The DEIR does not evaluate the impacts to local communitiep
through implementation of this action. The DEIR cannot accurately predict or analyze

the impacts to the environment of unknown property.

Page 2A-6, line 3. WR R5 is a proposal to require that “The State Water Resources Contbre
Board andfor the Department of Water Resources should require that proponents requesting
new point of diversion, place of use or purpose of use that results in new or increased use d
water from the Delta Watershed should demonstrate that the project proponents have evaluate
and implemented all ofher feasible water supply alternatives.” (Emphasis added)

This would place agencies such as ours in the position of not selecting the most cog
effective or even the most environmentally appropriate project, but to rather exhaug
through implementation all feasible (capable of being done) alternatives irrespective
relative benefit, cost, or environmental consequence.

I'he combined effect of WR R5 and ER I’1 is to render the protections offered to sourc

areas under the State’s Area of Origin statutes meaningless. This is not a water supply

reliability proposal, but the exact opposite. The reader is again being misled about th
characteristics of the Proposed Project. We must repeat that that ER P1 is inconsister
with C.W.C. §85031(a) regarding water rights protections.

Page 2A-17, lines 5 - 44. It must be noted that on western slope Sierra Nevada foothi
and mountain areas the potential for groundwater storage facilities is not feasible due t
the fractured rock nature of the geological formations. There are only a few, scattered

Comments
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Response to comment LO187-9

Policy ER P1 has been recategorized as Recommendation ER R1 and has
been amended. It states that the SWRCB should adopt updated flow
objectives for the Delta by 2014 and flow objectives for high-priority
tributaries by 2018. Under ER P1, after the flow objectives are revised,
they will be used to determine consistency with the Delta Plan. Please see
Section 2 of this FEIR for the complete text of the policies and
recommendations. As described in Section 2A, local and regional water
supplies could include recycled wastewater and stormwater projects that
do not require changes in water rights permits. Moreover, the Delta Plan
does not prohibit the issuance of all new water rights permits, but rather
restates existing legal requirements including the constitutional principle
of reasonable and beneficial use; Water Code sections 85021, 85023,
8503 1; and other provisions of California law. See RDEIR, p. C-12

(WR R3).

Neither the Delta Reform Act nor the Delta Plan affects water rights
(Water Code §§ 85031, 85032(i)). Please see Master Response 5 for
further discussion of the EIR’s analysis of the protections for exiting water
uses and users. These protections are included in all of the alternatives
analyzed in the EIR.

Response to comment LO187-10

Please refer to response to comment LO187-9. Economic impacts are not
effects on the environment under CEQA, and are not analyzed in the EIR
(CEQA Guidelines §§ 15064(e) and 15131). Please refer to Master
Response 2.

Response to comment LO187-11

Section 3 of the Draft Program EIR and the RDEIR both recognize that
groundwater in the foothills of the Sacramento and San Joaquin valleys
can be limited.



ground water basins, and for the most part ground water supplies in this region are
unreliable and vary dramatically based on location as to their yield, depth and quality
of ground water. Please clarify for the reader so that there is an understanding of the
differences within the Sierra Nevada Ecosystem and that of the Sacramento and San
Joaquin Valley.

Page 2A-23, lines 16-17 and 39-40. The term “regional self-reliance” is unclear in itg
applicability to upstream Sierra Nevada Ecosystem areas such as our agency serveg.
Our water supplies are derived from water collecting as snow melt and rainfall in this

region and are acquired from diversions from within this region for use in this region. 418715

That would indicate, to a reasonable person, that where these conditions occur a local
agency would be “regionally self-reliant”. However, that is not clarified in the
document and therefore the reader is left guessing as to the meaning of the term as it
applies to the Sierra Nevada Ecosystem. Please clarify.

Page 2A-24, lines 33-37. This descriptive action within the project is too broad and
generalized to allow for proper analysis. The specific tributaries should be analyzedl
through an Instream Flow Incremental Methodology (IFIM) process dealing first with
local stream reach needs and only then downstream objectives. Further we note the
submitted Alternative 1B pages 26 through 37, which addresses both ecosystermn
restoration and water quality. There are 11 actions that are directives (and nat
recommendations as in the Proposed Project) for actions that are further divided int

short, medium and long term time periods. Further, these actions approach ecosysterp-L0187-13

restoration and water quality management in a more comprehensive, integrated
resources fashion and not on just a “more flows” basis.

T'he fundamental difference between directives and recommendations (authoritative vs.
advisory terms) is not captured either in the Project description or Alternative)
comparison sections in this EIR. That fact confounds the reader in determining thos
things that will happen as a result of the Proposed Project, or Alternative 1B.

T

Page 2A-25, lines 5-6. The implausible conclusion is reached on the referenced lines Eh;lt
the development of flow objectives and criteria will lead to additional projects ap
described in Section 2.2.1. There is no clear nexus between increased flow objectives andl
criteria by the SWRCB and the described projects. The reader is left to speculate why
these projects would be implemented only with these flows in place. Please explain andl
clarify.

Comments
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Response to comment LO187-12

Please refer to response to comment LO187-7.

Response to comment LO187-13

As described in Section 2B of the Draft Program EIR and Master
Response 2, the Delta Stewardship Council does not propose or
contemplate directly authorizing any physical activities, including but not
limited to construction or operation of infrastructure. Rather, through the
Delta Plan, the Delta Stewardship Council seeks to influence the actions,
activities, and/or projects of other agencies, the details of which would be
under the jurisdiction and authority of the agencies that will propose them
in the future and conduct future environmental review. Without specific
details of future projects, it is not possible for the Delta Stewardship
Council to develop quantitative thresholds of significance, conduct site- or
location-specific quantitative analyses, and design site-specific mitigation
measures. Accordingly, in the absence of specific proposed physical
projects, this EIR makes a good faith effort to disclose the potentially
significant environmental effects of the types of projects that may be
encouraged by the Delta Plan and to identify program-level mitigation
measures.

The EIR analyzes the whole of the project—i.e., the Delta Plan—rather
than segmenting the Project into separate components, such as the binding
policies or the non-binding recommendations. A segmented approach
might minimize any impacts and would not accurately reflect the
substantively-intertwined and geographically-overlapping nature of the
policies and recommendations. See Master Response 2.

Response to comment LO187-14

As described on page 2A-39, Lines 38 through 40, of the Draft Program
EIR and Master Response 5, it is anticipated that implementation of
updated water quality and flow objectives by the State Water Resources
Control Board (SWRCB) could increase Delta outflow, reduce current
reverse flow conditions in the south Delta, increase flows in restored Delta
floodplains, and result in a more “natural flow regime” in the Delta.
Neither the Delta Plan nor the SWRCB’s flow objectives will affect water
rights. Following the adoption of its flow objectives, the SWRCB will
engage in a further public proceeding, including complete environmental
review, concerning implementation of the objectives, which may include
altering water rights. Please see Master Response 5 for further discussion



of the EIR’s analysis of the updated flow objectives and the protections for exiting
water uses and users. Affected water users could pursue the types of water supply
reliability projects identified in Section 2.2.1 to develop alternative local supplies or
to reduce local demand.



Page 2A-39, Section 2.2.2.4.1. We are confused by the continued single action approac}
described here. The Delta Plan (pages 133-134) identities other factors influencing water
quality as; in-delta land uses, dredging, levees, tides, point and non-point source
pollutants, in-delta water use, export water use and diversions. However, once again
the Plan ignores those factors and proposes a focus on increasing flow patterns foy
Sierra Nevada Ecosystem and other upstream rivers, the impacts to which is not at all
analyzed in the document.
- L0187-15
While we agree with the conclusion in lines 35-37 that there may be reductions i
available water supplies in export areas there is no recognition that by committing
Sierra Nevada Ecosystem river flows to meet new criteria and flow objectives there will
also be a reduction in upstream water supply sources. Thus, increased flows wouldl
appear to frustrate if not prohibit achievement of one of the coequal goals - improving
water supplies. That would then mean that the term coequal is meaningless under the
proposed Plan. That should be so stated in the EIR accompanied by an explanation wh
the Council would propose a plan that abandons their mission to achieve those goals.

Page 2A-44, lines 9-12. The stated uncertainty that the DWR “.will follow e
recominendations of the EIR..."” is then followed by the conclusion that this EIR assumes
the DWR will follow the recommendations. Unfortunately no explanation of the
recommendation process or why the DWR would do so is provided. If this implies that
all recommendations are expected to be follow, the analysis should explain the
underlying logic. Please provide supporting reasoning for this conclusion

LO187-16

Page 2A-45, lines 16-39. This is a listed series of things that could happen. The use of the
term “could” only indicates a possibility or casual relationship between proposal and
implementation. This is highly speculative and the reader has no basis or informatiof
upon how to determine if the conclusion is valid. There is no evidence presented in the
EIR to support the conclusion.

LO187-17

Page 2A-46, lines 9-31. It is not clear exactly what the Delta Stewardship Council’
process is to encourage actions. Specifically how does the Council intend o1
communicating and implementing its encouragement?

LO1B7-18

Ci

Page 2A-46, lines 32-43. We don’t understand how the assumption that the identified
agencies will do what the EIR claims they should do, based on some method ofL0187-19
undefined DSC encouragement. Why is the assumption valid?
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Response to comment LO187-15

Please refer to Master Response 5.

Response to comment LO187-16

Please refer to Master Response 2

Response to comment LO187-17

The listed example programs are representative of actions that water users
take to reduce the effects of agriculture on water quality. As described in
Section 2B of the Draft Program EIR and in Master Response 2, the Delta
Stewardship Council does not propose or contemplate directly authorizing
any physical activities. Rather, through the Delta Plan, the Delta
Stewardship Council seeks to influence the actions, activities, and/or
projects of other agencies, the details of which would be under the
jurisdiction and authority of the agencies that will propose them in the
future and conduct future environmental review. Accordingly, in the
absence of specific proposed physical projects, this EIR makes a good
faith effort to disclose the potentially significant environmental effects of
the types of projects that may be encouraged by the Delta Plan and to
identify program-level mitigation measures.

Response to comment LO187-18

As described in Master Response 1, the Delta Plan includes policies and
recommendations designed to achieve the co-equal goals. The types of
projects listed in Section 2.2.4 and referenced in this comment are
representative of those that local agencies might take, pursuant to the
Delta Plan’s policies and recommendations, to improve flood
management.

Response to comment LO187-19

Please refer to Master Response 2.



Page 2A-48. The page contains a series of things that could happen or could bf
implemented or could include something. The term “could” implies a degree
uncertainty rendering a possibility. It would be helpful in analyzing the Proposed
Project if terms were used more similar to the actual text of Alternative 1B. That is
descriptor of how the Council would make recommendations and collaborate witl
other agencies. How the Council would provide incentives to programs. Terms such a
are used in the Alternative 1B text such as “Direct” and “Recommend” are easily
distinguishable as things that will occur and may occur and even for those that may
occur there is some clarity provided in how the governance structure of the DSC wouldl
take those actions. The Proposed Project description simply leaves the reader
wondering. The EIR compounds the problem further by failing to describe how thesg
actions may take place.

i

Page 2A-49. It would be helpful to the reader to understand what the actual processeg
are that the Council would use in their governance to interact with other agencies t
“encourage” things to occur. Please compare the relative vagueness in the Proposeq
Project to the specific activities called out in Alternative 1B that indicate things th
Council would do to either direct an outcome or otherwise bring it to fruition. The EII
should note that significant difference in the description and analysis of the Propose
Alternatives. -

-

Page 2A -50. Please see use of the term “could” as a descriptor as in our pruvioa-;
comments referring to Page 2A-48,

T

Page 2A-51, lines 32-37, Page 2A-52 lines 1-8. How, or under what circumstances is thi
“encouraged” outcome for reoperation of reservoirs believed to accur? Currently thi
analysis is not even informed speculation as to a fairly significant outcome. Some of th
reservoirs in question are the sole source of municipal and irrigation supply for Sierr
Nevada Ecosystem communities. Actions that could occur should at least be given som
estimate of the significance of one or both variables.

&

Page 2A-64, Section 2.3.1.4.1. Given the nature of the coequal goals it would have beeq
more informative if the range of potential impacts had included the likely impacts t
Sierra Nevada EFcosystem water supply reliability. This assessment should includ
potential impacts to communities served by existing projects, the increased costs an
reduced reliability of developing alternate groundwater supplies in areas of unreliabl
groundwater supplies (fractured rock groundwater sources are not a reliable source «
groundwater supplies in general), a reduction in water available for hydroelectri
generation (leading to a greater dependence on fossil fuel plants or significantly highe,

L L T o - -
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LO187-20

LO187-21

LO187-22

LO187-23

LO1B7-24

Response to comment LO187-20

Please refer to Master Responses 1 and 2.

Response to comment LO187-21

Please refer to Master Responses 1 and 2.

Response to comment LO187-22

Please refer to Master Response 2.

Response to comment LO187-23

The Revised Project moved the referenced recommendation, RR R12 to
Issues for Future Evaluation and Consideration. This reflects the Delta
Stewardship’s continued belief that any proposal by DWR and other
agencies to reoperate upstream reservoirs should include consideration of
improved watershed management actions. Such actions will also help
attenuate flood flows as well as improve ecosystem functions and water
supply availability. Nonetheless, because Issues for Future Evaluation and
Consideration only direct the Delta Stewardship Council’s consideration
of future actions and do not encourage any physical actions, the RDEIR
does not evaluate their effects on the environment.

Response to comment LO187-24

Please refer to the response to comment LO187-7.



and less reliable wind and solar plants), a loss in water supply reliability in the Sierra-
Nevada Ecosystem would result in a loss in agricultural production due to reduced
water available for those customers. None of these impacts are addressed in the EIR, but
must be, to meet the minimum requirements of CEQA.

Page 2A-65, line 1. The Proposed Project has only one water quality policy (ER 1) andl
it is a more broadly stated policy rather than a specific water quality policy. We refer
you to the more effective and specific language in the submitted Alternative 1B on its
pages 34-37.
Page 2A-72, Reliable Water Supply. It is inaccurate to simply portray Alternative 1B ﬁ
having no recommendations regarding specific conveyance options. The fact is ths

Alternative 1B recognizes that the BDCP should be completed by January 1, 2014 andl
that the BDCP is the place to develop a specific conveyance strategy.

Page 2A-73 Delta Ecosystem Restoration. It is inaccurate to define ecosystem restoration
within the single metric of a “More Natural Flow Regime”. While that is one factor therg
are comprehensive ecosystem actions that must be taken to achieve restoration as one of
the two equal goals. Alternative 1B includes a much richer and more vibrang,
comprehensive ecosystem restoration and management proposal (see pages 26-32 of the
submitted Alternative 1B which contains 9 directed actions).

Page 2A-74, Delta Ecosystem Restoration. The comparison between the Proposed
Project and Alternative 1B tends to diminish the importance of the clarity in focus of
actions in Alternative 1B. Effective ecosystem restoration is premised on knowing whait
should be done. Adaptive management is a system of acquiring and using knowledg
gained to modify management actions when necessary, so as to carry out the correg
implementation actions. Please see the submitted Alternative 1B pages 9-11 and the
directives contained therein.

MR- |

Page 2A-75, Policy Elements. The comparison between the Proposed Project and
Alternative 1B is inaccurate and misleads the reader. The Proposed Project has
proposed actions to carry something out. In contrast Alternative 1B contains specifi
actions that can be identified as they are started with the word “Direct”. Page 19 ¢
Alternative 1B also gives specific direction regarding assessing and promotin
additional water efficiency measures, while the analysis in the DEIR concludes exactl
the opposite. This analysis must be corrected to reflect the actual content of Alternative
1B as opposed to the existing project if the reader is not to be led astray by the current
analysis.

i B
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LO187-24

LO187-25

LO1B7-26

LO187-27

LO187-28

LO187-29

Response to comment LO187-25

Please refer to Master Response 2.

Response to comment LO187-26

The entry on Table 2-4 related to "No Recommendations or Policies are
identified regarding selection of implementation of Specific conveyance
options" reflects the fact that the Bay Delta Conservation Program is
proceeding independently from the Delta Plan development process, as
explained on footnote b of this table and in Sections 22 and 23 of the EIR.
Response to comment LO187-27

Comment noted. Please refer to Master Response 3.

Response to comment LO187-28

Comment noted. Please refer to Master Response 3.

Response to comment LO187-29

Please refer to Master Responses 1 and 3.



Page 2A-81, Flood Risk Reduction. The comparison between the Proposed Project and

Alternative 1B is inaccurate and misleads the reader. The presented analysis fails t

report that Sierra Nevada Ecosystem reservoirs also provide local and regional floodl
L

protection and that there is a responsibility to also protect lives and property outsid

the Delta first, especially for those projects built with that operational responsibility.

Quite the opposite is true in the Proposed Project under which there will likely be ag

N
increase in local, upstream flood risk to people and property as operations are modified
it

solely to protect the Delta from flooding. In short, the Proposed Project would shif

flood risks to upstream local populations, communities and farms to protect the Delta.
That is clearly a significant redirected impact to those upstream areas that would placg

lives and property at risk.

Page 2A-83, lines 38-42. The phrase “...provide a more reliable water supply for California...[

is a very general term. A water supply is a very localized attribute. It should b

h
recognized that there are regions in which lands are located nearly adjacent to large

LO187-30

reservoirs and canals from which no water supplies are available. Those reservoir andl | g187-31

canal supplies are dedicated for use elsewhere, sometimes in another region far away.
Thus, gains in water supply, or for that matter reductions in supply, should be
evaluated with an eye towards where the actual gain or loss would take place in

relation to the subject facility.

Page 2A-85 lines 33-34. Reservoirs are filled and provide deliveries for supply tp
agencies within the Sierra Nevada Ecosystem 12 months of the year and not just in latg

summer and fall months. Please correct.

Page 2A-85 lines 35-43. This discussion of climate change fails to recognize th
significant effect that the combination of climate change and dense forest vegetativ
cover within the Sierra Nevada Ecosystem is having on spring flows. In some areas

the Sierras a dense forest cover of small conifers and brush result in a reduction i
spring runoff. This is caused by the combination of spring growth occurring within th
forest vegetation at the same time as spring runoff. The spring growth of the dens
cover however, sculpts the hydrograph by consuming water throug]

evapotranspiration and reducing the spring runoff. As climate conditions change to less
snowmelt and more rainfall events and warming temperatures this effect will increasd.

Absent an improved and more effective forest thinning program in the Sierra Nevad
Ecosystem there will be reduced flows over those anticipated resulting from the singl
effect of climate change on snow melt. The Sierra Nevada Ecosystem is a comple
network of interrelated natural systems and any attempt at directly linking warmin
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Response to comment LO187-30

Please refer to Master Response 3. The Delta Plan does not direct or
encourage reservoir operations that would increase the risk of flooding in
upstream locations, nor does it direct or encourage reservoir operations
designed solely to protect the Delta from flooding. As stated on page 131
of the Delta Plan, “DWR is leading a System Reoperation Task Force with
Reclamation, USACE, and other State, federal, and local agencies to study
and assess opportunities for reoperating existing reservoir and conveyance
facilities to improve flood protection and capture of available water
runoff, particularly in the context of climate change.”

Response to comment LO187-31

Please refer to Master Response 2. In addition, the Delta Plan encourages
the development of local and regional water supply projects to improve
water supply reliability.

Response to comment LO187-32

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.

Response to comment LO187-33

The description of conditions under the No Project Alternative that could
occur through the study period considered in this EIR (through 2030)
anticipates a reduction in spring runoff for a variety of reasons. It was
determined to be too speculative to forecast changes in reservoir
operations in response to climate change because such changes could
require studies and approvals from other agencies, including U.S. Army
Corps of Engineers, State Water Resources Control Board, and
Department of Water Resources.



temperatures to increased spring runoff, without accounting for forest condition, will
fail.
Additionally, as runoff conditions change as a result of climate change there is likely th
be a change in operation of reservoirs within the Sierra Nevada Ecosystem to an
operation that is more conservative towards water supply reliability. That is, one in
which fewer spills take place during times when they do now, as facilitieg
owner /operators firm up year-to-year reliability in lieu of a higher percentage of gross
yield from the reservoir. |
Page 2A-86, lines 1-4. Please reflect the fact that there are also many Sierra Neva&%
Ecosystem water users served by locally funded, constructed and operated wate
facilities. These facilities operate as compact, non-interregional, self-sufficient systemg..
In short they are already regionally self-sufficient and do not depend on a vast network
of interregional storage and conveyance and pumps to deliver water. Additionally,
many of these systems are gravity fed, renewable energy producers.

Page 2A-86, lines 26-27. Please correct to read, “...Iocal and regional water supplies in expont
areas and improved water conservation...”. As written this statement is not universally true|

Page 2A-88, lines 7-8. Carrect to more accurately read, “...in communities in the Delka angl
in export areas served from the Delta,”

Page 2A-88, lines 21-25. It is not intuitively clear in reading this paragraph why locally
initiated and funded water treatment facilities would not take place under the No
Project Alternative. We are currently under a No Project condition and the maif
challenge to developing water treatment facilities is fiscal rather than by any planning
or lack thereof, for the Delta. Please explain and expand in order to more clearly
distinguish between Sierra Nevada Ecosystem, other upstream and Delta export areas.
Page 2A-05, lines 16-19. This statement is factually incorrect. Alternative 1B does nc
contain “recommendations only” as is alleged, but rather contains some 40 directed
actions and 1 action which contains the alternate descriptor “shall”. Please se
submitted Alternate Plan (Alternative 1B in the EIR). Examples in that submitted
Alternate Plan (Alternative 1B in the EIR) include page 6, paragraph 1, page 7 firg
bullet, page 10 science plan, page 18, 19, 20 regarding information managemen
conservation, transfers and conveyance as well as pages 22 (storage) and 24 (funding).
These are not “recommendations only”. The reader is being misled by the EIR.

ATE T EA
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LO187-33

LO187-34

LO187-35

LO187-36

LO187-37

LO187-38

Response to comment LO187-34

Comment noted.

Response to comment LO187-35

The sentence referred to in this comment on page 2A-86, Lines 26 and 27,
was not modified because expansion of local and regional water supplies
in the Delta watershed, such as wastewater recycling, can be used to
reduce effects on Delta water supplies.

Response to comment LO187-36

The Draft Program EIR has defined the term "areas outside of the Delta"
as areas that use water diverted by the SWP and CVP from the Delta at the
south Delta intakes. Therefore, no change to the sentence referred to in
this comment on page 2A-88, Lines 7 and 8, of the Draft Program EIR has
been made.

Response to comment LO187-37

As described in Section 2.3.2 of the Draft Program EIR, the No Project
Alternative does not include future projects that would require future
studies, environmental documentation, or permitting.

Response to comment LO187-38

The alternatives addressed in the EIR reflect the fact that the Delta
Stewardship Council does not have the authority to directly authorize
construction or operation of any physical activities or to direct the
activities of other agencies. Alternative 1B was informed by the Draft
Alternate Delta Plan - Ag-Urban II Coalition Alternate Delta Plan
submitted by the Association of California Water Agencies in a comment
letter to the Delta Stewardship Council dated June 10, 2011, which
specifically did not include policies.



Page 2A-95, lines 31-33. Please see comment immediately preceding. EIR statcmcnt} TP

factually incorrect.

Page 2A-96, lines 36-40. The primary difference between the Proposed Project andl
Alternative 1B is that the Proposed Project would not allow for the completion of
studies on a reasonable schedule, but instead would rush them along under “..f

aggressive schedule..”. Please explain the likelihood and feasibility of reasonabh
completing the “...aggressive schedule...”. It should be noted that completing things unde

an aggressive timeframe might increase the opportunities for mistakes, leading to
management decision errors. It would be more informative to the reader to understandl
if the Proposed Project can reasonably be expected achieve what is being proposed, or if

this is more of just a hoped for outcome.

Page 2A-96, lines 44-46, It is difficult to determine what the functional difference is

- LO187-40

between Alternative 1B's continuation of a successful voluntary program vs. the  gyg7.41

Proposed Project “..which encourages mandatory participation...”. How, exactly, doeg

encouraged mandatory participation take place?

Page 2A-98, lines 8-9. Please note that the reduced emphasis on modifying Sierra
Nevada Ecosystem reservoir operations would avoid potential impacts to those areas

that receive water from the subject reservoirs. Hence, reducing potential impacts t
Sierra Nevada Ecosystem communities, populations and agriculture.

Page 2B-2, lines 15-19. The reference to the Council’s potential influence on th
Consumnes River-Mokelumne River Confluence habitat restoration project and th
highly speculative nature of the incremental change is systemic to much of thi
document’s analysis of the Proposed Project as well as the comparison of alternatives
However, where there are clear distinctions between directed actions over specific tim
frames (as are called for in Alternative 1B) then those actions are much less speculativ

in nature than the sixty plus recommendations as presented in the Proposed Project.

Please clarify. B
Page 2B-2, lines 24-27. If the analysis is to accord the Proposed Project the benefit o
presumed desired outcomes, then any equitable and reasonable analysis of alternative,
must grant the same leniency to the alternatives, lest the analysis be biased. We hawv
identified a number of areas in this comment letter that indicate that this is not the casd

but rather it is only the Proposed Project given this leniency. This misleads the reader

regarding the differences between the Proposed Project and the Alternatives.
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Response to comment LO187-39

Please refer to response to comment LO187-38.

Response to comment LO187-40

Please refer to the response to comment LO187-18.

Response to comment LO187-41

Please refer to Master Response 1.

Response to comment LO187-42

Please refer to Master Response 1.

Response to comment LO187-43

Please refer to the response to comment LO187-23.

Response to comment LO187-44

Please refer to the response to Master Response 3.



Page 2B-2 footnote #3. This example illustrates that the Council fully intends oh
attempting to extend their authority over projects beyond their own definition of &

covered action by contesting the authority of other agencies. We believe this calls int
question the lack of clarity over what is, or is not, exactly a covered action yet again. W
have raised this issue almost continuously with the Council throughout the variou
iterations of the development of the Proposed Project (Plan) and yet, even now, th

is, or is not a covered action, or just how far the Council will go in its attempt to exten
its authority. Please clarify.

issue remains unclear and unresolved. It is impossible for the reader to determine wh}

Page 2B-6, Delta Ecosystem Restoration, Potential Facilities or Actions. It is not clea
exactly why and how flow objectives that lead to a more natural flow regime will resu
in new storage projects in the Sierra Nevada Ecosystem. It is much more likely that th
creation of a more natural flow regime will have the exact opposite effect, in that mor
water will be taken from Sierra Nevada Ecosystem rivers and streams for use in th
Delta leaving less available for upstream use including new storage projects.

Page 2B-16, Delta Ecosystem Restoration, Potential Facilities or Actions. Please seg

immediately preceding comment regarding 2B-6.
Page 2B-17, Water Quality Improvement, Potential Facilities or Actions. There is i§
evidence that Alternative 1B would result in less water treatment plants bein
developed. The fact is that water quality treatment plants throughout the State are na
dependent upon a Delta Plan for directives or recommendations. These plants ar
generally financed, constructed, owned, and operated by local agencies and built, a
they are needed - locally. -

Page 3-13, Surface Water Use, lines 37-40. It should be noted that not all diverters fron
within the Sierra Nevada Ecosystem have return flows into the Delta or even Sierr:
streams. Notable examples of those sorts of projects are the San Francisco P.U.G
diversions and those of the East Bay Municipal Utilities District as well as the souther;
portion of the Friant Unit of the Central Valley Project.

Page 3-16, Delta Watershed. This section is lacking an assessment of the relative rol
played by the water diversions within the Sierra Nevada Ecosystem in providin
significant socioeconomic benefits. Signiticant early water development within th
Sierras took place during the era immediately following the discovery of gold u

through the late nineteen forties. Most of these early diversions and reservoirs werg

relatively small and with few exceptions served local communities within the sourc
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Response to comment LO187-45

The definition of a covered action is established by the Delta Reform Act,
as summarized in subsection 2.1.2 of the Draft Program EIR. See Master
Response 1. The referenced footnote recognizes other agencies’ authority
and states that the Delta Stewardship Council “cannot require,” but rather
“encourage[s]” mitigation of non-covered actions consistent with the Delta
Plan.

Response to comment LO187-46

The surface water storage projects included in Table 2B-1 were
specifically included in the description of policies and recommendations
of Fifth Staff Draft Delta Plan to improve water supply reliability. The
Delta ecosystem restoration projects included in the description of policies
and recommendations of Fifth Staff Draft Delta Plan would contribute to
restoration of natural conditions in the Delta. See Master Response 5.
However, Alternative 1B did not include the same emphasis on Delta
ecosystem restoration as the Delta Plan.

Response to comment LO187-47

Alternative 1B did not include the same aggressive schedule to complete
the Delta water quality improvement actions as the Delta Plan. Therefore,
there would be less likelihood of implementing municipal, stormwater,
and agricultural water treatment plants than under the Delta Plan.

Response to comment LO187-48
Comment noted; the requested change would not affect the evaluation of

impacts and determination of significance.

Response to comment LO187-49

Social and economic impacts are not effects on the environment under
CEQA, and are not analyzed in the EIR (CEQA Guidelines §§ 15064(¢)
and 15131). Please refer to Master Response 2.



watersheds. This early development, secured by pre-1914 or senior water rights
however, was cumulatively small compared to the era from 1950 on. A full 80% of the
present reservoir capacity in the Sierra Nevada was completed after 19505,

T

A key aspect of the Sierra Nevada Ecosystem is it’s relative health compared to the
downstream Delta Ecosystemn. “The history of the Sierra Nevada and vecent ecologicdl
assessments suggest Hwt Sierran biodiversity could be maintained by ecologically sounid
management of lands designated for renewable resource extraction, in combination with @
moderate systemn of areas specifically reserved for native biodiversity. ™ This illustrates a Sierra
Nevada Ecosystem in significantly healthier condition than the Delta. Thus, while therg
have been historic environmental impacts through human use of the Sierra Nevada
Ecosystem, they do not approach the current poor condition and trend of the Delta. This
points to a more robust sustained resource management pattern within the Sierra
Nevada Ecosystem than has occurred in the Delta. There may be resource management
strategies - learned and applied in the Sierras - that could translate into a morg
sustainable Delta Ecosystem.

It must also be noted with regards not only to existing conditions, but any financial
strategy to fund the Council’s activities, that the benefits derived from water resourcep
in the Sierra Nevada do not have a commensurate direct reinvestment to the Sierra
Ecosystem and its complex tapestry of institutions that produce those benefits.

Sierra streams produce a downstream irrigation water use annual resource value (all
values are in 1998 dollars) of 450 million. Downstream municipal water is equal to 290
million/yr. and energy generation accounts for some 610 million/yr. There is no
commensurate reinvestment except for the relatively low assessments on power plantg
(water rights are untaxed). Thus, while the Sierra Nevada generates over 1.3 billion 1998
dollars per year in downstream benefits there is no reinvestment to the Sierra Nevada
Feosystem to improve or even maintain that ecosystem.’? Any discussion of beneficiary
fees and stressor fees would do well to focus on the already inequitable situation within
the Sierra Nevada as a starting point. It would be much more appropriate to discuss
how much in revenues would be spent on investment in improving the Sierra Nevada
Ecosystem rather than asking for local agencies within the Sierras to send money to the
Delta. The EIR should so note this situation. Please include these factual corrections to
the EIR.

# Sierra Nevada Ecosystem Project, Final Report to Congress, vol. 1, Assessment Summaries and Management
Strategies (Davis: University of California, Centers for Water and Wildland Resources, p 26, 1996)
IBID

W IBLID
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Page 3-76, lines 6 & 7. Proposed project policies ER P1 and WR P1 would combine to
potentially prevent any filing of new water rights for an undetermined time and call for
a new water conservation rate structure. The former would have a chilling effect on any
new surface water supply projects requiring a water right while the latter would resul
in increased water rates, reduced supplies and redirected, disproportionat
socioeconomic impacts to DACs (Disadvantaged Communities). The two policies wi
combine to create more, not less uncertainty to local and regional water resourc
planners attempting to meet the State’s future water needs. There are no propose
mitigation measures in the EIR for these impacts to the Sierra Nevada Ecosystem loca
water supply systems and the communities, farms and economies they serve.

=Sm ==

Page 3-77, Section 3.4.2. ER I’1 would place a moratorium on water rights being issued
by the SWRCB under the various Area of Origin, County of Origin and Watershed of
Origin Statutes and thereby violate W.C. §85031 and §85032(i). Such a disruption of the
existing, historic water rights protections to the Area or Origin would prevent these
areas from securing new water supplies while simultaneously the Bay Delta Habitat
Conservation Program would move ahead to secure water supply assurances for botlr
the State and Federal Projects. This confluence of events would stand on it's head the
notion of Area of Origin protections and would constitute a significant, sociceconomig
impacts to those areas within the Sierra Nevada Ecosystem. The only possible
mitigation measure that seems reasonable is to remove that portion of ER P1 that
pertains to this matter.

Page 3-77, lines 25-26. The Proposed Project would have the directly opposite effect in
Sierra Nevada Ecosystem areas. Water supplies would be unnecessarily reduced andl.
new projects prevented per our comments regarding Section 3.4.2. The reader is being
misled as to the actual result of the Proposed Project on water supply.

FPage 3-T9. New water supply facilities that include diversions to storage will be subjedt
to the requirements of the SWRCB's water rights process and unless relatively small,
subject to the completion of an EIR. That CEQA document would assess a host of
potential impacts including but not limited to; aquatic species and habitat, terrestrial
species and habitat, archaeological and historical resources, recreation, aesthetics, publie
sa fety, energy consu mption during construction, erosion, and downstream water uses.
Additionally, new storage projects must meet requirements of the US.D.A. Forest
Service special use permit process if they take place within Forest Service managedl
lands. Water quality standards under the Clean Water Act 401 process will also be
imposed as conditions on a proposed storage project. Finally, should the storage projeqt
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LO187-50

LO187-51

LO187-52

LO187-53

Response to comment LO187-50

Please refer to the response to comment LO187-9. Social and economic
impacts are not effects on the environment under CEQA, and are not
analyzed in the EIR (CEQA Guidelines §§ 15064(e) and 15131). See
Master Response 2.

Response to comment LO187-51

Please refer to the response to comment LO187-9.

Response to comment LO187-52

The analysis of reliable water supplies is compared to existing conditions
for water demands identified in adopted general plans. Please see the
response to comment LO187-7.

Response to comment LO187-53

The approvals and permits referred to in this comment would need to be
considered by lead agencies for future projects, including in some
instances the agencies identified in this comment.



be associated with hydroelectric generation the project would be subject to th
provisions of the Federal Power Act and the Federal Energy Regulatory Commissio
(FERC) process. FERC licenses to be issued for projects on lands subject to U.S. Fore:
Service or Bureau of Land Management control are subject to Federal Power A
requirements specific to that situation'. These federal authorities in specific cases lim
the authority of the SWRCB!2. Please include these factual corrections to the EIR.

Page 3-83, lines 22-45 and Page 3-84, lines 1-15. Any discussion regarding the
development of achieving “...a more natural flow regime..” in the Delta and the Delta
tributaries must take place within the context of the existing conditions of the Delta andl
the Sierra Nevada Ecosystem. Flows are not the singular management tool either in the
Sierras, or the Delta to achieve ecosystem health.

Flow is an integrated piece of the Delta's multi-varied and dynamic habitat system. Th
potential benefit or restoration flow can provide to the Delta ecosystem is limited by th
components of the ecosystem and the attributes of water. Water is one of the maj

habitat components of the Delta ecosystem. The flow of water is one of several
attributes of water - other attributes Delta waters include toxins and contaminants,
predators, turbidity or clarity of water, and temperature.

L S e

Flow, and the ability of flow to contribute to restoring the Delta ecosystem, is
interrelated and dependent on the varied attributes of Delta waters. For example, warm
non-turbid water filled with contaminants and predatory fish will provide limited
ecosystem benefit, regardless of the rate and velocity of flow.

The flow of water is also limited by the Delta's existing ecosystem. Water is only one of
the components of the Delta ecosystem. The ecosystem is also composed of the
geography of levees and subsidence, geomorphology of Delta channels, water storage
and conveyance facilities, and ocean or tidal influence. These ecosystem components
greatly affect how water flows through the Delta. For example, the volume, velocity,
and rate of flow are directly limited by levees, channels, diversions, tides, dams, angl
reservoirs. Theretore, flow and the ability of flow to contribute to restoring the Delta
ecosystem is necessarily limited by the existing physical restraints of the existing
ecosystem components. Simply directing for more natural flows absent an detailed

1 Section 4(e) of the Federal Power Act (FPA) requires FERC to solicit and accept conditions promulgated
by the agency responsible for the protection and utilization of the land. 16 U.S.C. Sec. 797(e). See
Escondido Mutual Water Co. v. La Jolla Band of Mission Indians, 466 U.5. 765, 772, 104 5.Ct. 2105, 2110,
80 L.Ed.2d 753 (1984)

*2 State Water Resources Board v. FERC, 877 F.2d 743 (9¢h Cir.1989), and by the United States Supreme
Court in California w. FERC, 495 1.5, 490, 110 5.Ct, 2024, 109 L.Ed.2d 474 (1990)
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LO187-54

Response to comment LO187-54

As described on page 3-84, Line 15, the water quality impacts of changes
in flow regime are anticipated to be significant as compared to existing
conditions. See also Master Response 5.



assessment of any potential, relative benefit within the existing landscape, is a waste o
a valuable resource and a restoration opportunity squandered.

The Council’s ultimate Plan must accept the fact that current Delta ecosystem is n
longer a natural system. Every component of the Delta ecosystem has change
significantly over the past 100 years - the geography has changed with reclamation
levees, and dredging, the geomorphology has changed with channelization and floog
control measures, turbidity has changed with altered sedimentation and dams, the foor
web has changed due to nutrient ratios, the fish communities have changed due t
introduced nonnative species, invasive species and predation. The quality of water ha
changed due to toxins and contaminants, the influence of the tides has changed due t
levee infrastructure and climate change, and the flood plain and marsh habitat hav
changed due to development. In such a highly altered system, returning to a natura
flow regime without addressing the other systematic changes that have taken plac
over time cannot reasonably be expected to restore the ecosystem.

A good example of the limited efficacy of natural flows in an unnatural system i
demonstrated by looking at how flow is affected by changes in geomorphology. Th
Delta used to be a system of fairly shallow dendritic channels and sloughs. During hig|
flow events, this system offered variable habitat in the form of shallow divergin;
sloughs and provided longer residence times for fish who navigated through twistin,
and winding waterways. Today, water moves through the Delta in large, deep, rif
rapped channels that loop and turn such that they more resemble a water park slid
than the pre-Columbian Delta. This change in geomorphology negates the variabilit]
that natural flow provided in the natural system; high flow events rarely over top th
deep Delta channels to create shallow water habitat. For this reason, sending a variety
of different flows down today's deep, hexagonal channels produces little, if any, benefi
to habitat, temperature, turbidity, predation, or the food web.

Simply returning to a truly natural flow regime with the expectation of a restoreg
ecosystem is not scientifically supportable. A natural hydrograph includes critically dry
years in which significant reaches of Delta tributaries would go dry, or nearly so, an
provide little flow to the Delta or downstream water users, some of which dedicat

those flows to environmental purposes. The extreme dry periods of a more natural

hydrograph would not restore, but further degrade, the Delta ecosystem from it
current condition.

Legitimate, effective restoration must focus efforts on optimizing the current Delt
ecosystem. Restoration of that ecosystem, consistent with the coequal goals, mus
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No comments
-n/a -



provide a framework for determining how and to what extent the components o
habitat, such as flow, turbidity, predation, food, and contaminants, can restore the Delt
ecosystem, and the extent to which changes in these components will effectuaty
restoration.

Any discussion of a natural flow regime must also recognize the existing regulato?
tapestry that overlays the Delta, the Sierra Nevada Ecosystem as well as other upstrean
tributary ecosystems. Within limits the State Water Resources Control Board is th
regulatory body in charge of setting flow objectives and implementing these objective]
through water rights hearings to the extent necessary. The State Board has previously
adopted flow objectives - they are in place and being met. The State Board is requireg
to review these objectives every three years and is currently reviewing the San Joaquii
River flow objectives. This review requires the State Board to determine whether th

current objectives provide sufficient protection for fish and wildlife in the South Delta.
Setting new flow objectives can only be done after the State Board has balanced the

various competing beneficial uses of water, including recreation, municipal water use
agricultural water use and obligations for flood protection for life and property. If th
Board determines that the current flow objectives at Vernalis do not reasonably proted
fish and wildlife, then the Board may amend the flow objectives. If other reasonable an
beneficial uses are determined to be of a “higher priority” or “greater significance,” th
State Board may set flow standards that do not fully protect fish and wildlife.

Although they are not regulations of flow, there are several agreements and program
that affect instream flow. For example, the Vernalis Adaptive Management Progran
(VAMP), the San Joaquin River Restoration Program, and Yuba River Accord and th
American River's Water Forum Agreement are all programs that affect and control th
flow of water. Flow is further constrained by conditions on existing diversions imposeq
by the State Water Resources Control Board for upstream Clean Water Act (Section 401
requirements, as well as other upstream public trust values as listed in our comment]
on page 3-79.

It must also be noted that within the Sierra Nevada Ecosystem there are well over 10{
hydroelectric projects licensed under the authority of the Federal Power Act by th
Federal Energy Regulatory Commission. Some of those license periods extend 50 year,
and have through an extensive planning process set specific instream flow standards f
those projects.

Additionally, there are streams within the Sierra Nevada Ecosystem such as the Middl
Fork of the Stanislaus above New Melones reservoir, which is designated by the state
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Response to comment LO187-55

The EIR recognizes the SWRCB’s role in promulgating new flow
objectives that would promote the more natural flow regime addressed in
the EIR. Please refer to Master Response 5.



from projects located on the Middle Fork to maintain a healthy self-sustaining wil
trout population. Any proposed changes to those flows would have to consider th
management objective.

California as a Wild Trout Stream. This designation' requires specific flow staudarniE

Within the Sierra Nevada Ecosystem is also the Tuolumne River - a federally protected
Wild and Scenic River - and largest tributary to the San Joaquin River. Flows on th
Tuolumne above New Don Pedro are established to preserve those conditions tha
existed at the time the river was designated as a Wild and Scenic River. This includes

L =

recreation, specific fish flows, aesthetics and access. Any proposed changes tQ | gi57.55

established Wild and Scenic river flows would have to meet the requirements of the
Wild and Scenic Rivers Act.

The EIR as well as the Council’s final plan should recognize the role of this regulator
tapestry that overlays the Sierra Nevada Ecosystem. The Council’'s Proposed Projeq
must also recognize the various responsibilities of the State and Federal agencie
charged with managing and regulating these resources, as well as the legal constraints}
that exist upon the SWRCB regarding some of these river systems!> and projedt
operations. We concede that the Delta is an ecosystem, but not that it is the only
ecosystem in California. The EIR must reflect this fact in its analysis of the Proposed
Project’s advocacy for an “..aggressive implementation of a more natural flow regime.
apparent]y at any consequence to any other ecosystem.

o e

Page 3-84, lines 40-44. We agree with the assessment on this point, but find thi
conclusion to be inconsistent with other conclusions in the DEIR. Specifically thos
claiming that water supply projects will result from the establishment of these flov

=T

objectives. There may be some specific locales, mostly in export areas, where this may_ g157-5s

oceur, but for Sierra Nevada Ecosystem water suppliers there is no logical way t
conclude water supplies will increase (locally) with more water from those tributary
streams dedicated to non-supply uses to benefit the Delta and downstream water users.
Please correct. .

Page 3-85, lines 1-37. This section mischaracterizes the potential impacts to watl
supply in many Sierra Nevada Ecosystern water service areas. Reductions of availablg
water for beneficial municipal and irrigation uses from source (in many cases Area of

3 Fish and Game Code §1726 et seq.

4 State Waler Resources Board v, FERC, 877 F.2d 743 (9th Cir1989), and by the United States Supreme
Court in California v. FERC, 495 U.S, 490, 110 5.Ct, 2024, 109 L.Ed.2d 474 (1990)

3% Fish and Game Code §1726 et seq.
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Response to comment LO187-56

Please refer to the response to comment LO187-7.

Response to comment LO187-57
Please refer to the responses to comments LO187-7 and LO187-9.



Origin) watersheds will not be a catalyst for other water projects. Within this region,
many traditional downstream, valley, Delta and coastal water management strategies
are not practical due to the physical conditions of the Sierra Nevada Ecosystem andl
foothills. Desalination is out of the question. Groundwater conjunctive use projects in a
landscape with, except in small and rare circumstances, no actual groundwater basins is
not an option. The use of recycled wastewater and storm water may have some
applicability, but unlike flat, less complex topography, moving wastewater back up hill
in these areas for beneficial use would require significant amounts of energy for
pumping at great costs. Further, the ability to capture and utilize storm water in most af.
the upstream more rural landscapes is severely limited by economy of scale (landscapg
scale vs. low resident population).

The unsupported conclusion (lines 31-37) of the EIR is false regarding these Sierra
Nevada Ecosystem water systems. Their primary, and in some cases exclusive source af
water, are the rivers and streams in which on-stream diversions and storage facilities
have been constructed with local financing and supported by a customer base that is
dwarfed by downstream water user populations. This region is already self-sustainable
and has no other tools to use within its water portfolio except to those streams: secured
by senior and pre-1914 water rights and those as may be obtained in the future unde

the so-called Area of Origin'® protections. j
Page 3-96, line 11. There is no evidence in the EIR to indicate that Alternative 1B would
seek to impose a moratorium or otherwise restrict the local development of
economically and environmentally feasible ocean desalination water supply projects.
Provide evidence supporting the conclusion or revise.

Page 3-96, lines 12-16. To the contrary of the conclusion within the EIR, Alternative 1
specifically references the use of the Public Trust Doctrine (see submitted Ag Urb
Coalition Plan page 31). In addition, there is no reason to believe that the SWRCB an
other regulatory agencies would choose to ignore the Public Trust on any single,
alternative-hybrid version of a Delta Plan.

Page 3-97, lines 8-20, The Delta Plan does not create by necessity an environment it
which certain classes or types of projects are made less feasible. There is no sucl
authority granted to the Council by statute nor certainly is any proposed in Alternativi
1B. Therefore, the conclusion that Alternative 1B would somehow disrupt plans by loca
and regional agencies to develop feasible projects is a flawed conclusion and the readey
is misled.

=T

% California Water Code §10505, 105055, 11128, 11460, and 11463; and §12200 to 12220
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LO187-57

LO187-58

LO187-59

LO187-60

Response to comment LO187-58

In response to this comment, please see text change(s) in Section 5 in this
FEIR.

Response to comment LO187-59

Alternative 1B did not include the same aggressive schedule to complete
the Delta water quality improvement actions as the Delta Plan. Please see
Master Response 3.

Response to comment LO187-60

Please refer to response to comment LO187-59.



Returning again to the mantra of flow objectives, the fact is that the flow objectives will
take time to be adequately and accurately developed and even then it would only be a
component and not the component of Delta ecosystem restoration. Restoration must
take place within the context of the larger ecosystem issues as previously detailed in our
comments on pages 3-83 and 3-84. The ability of flow to restore the Delta ecosystem ig
limited to the interrelated relationship flow has with all other components of the
ecosystem. Managing the flow of water through the Delta is hardly terra incognita - flow
is highly regulated and controlled by the State Board and other existing programsg.
Taken together, these restrictions do not allow the Delta Plan to include specific
requirements that mandate certain flow regimes.

However, this restriction does not mean the Delta Plan is without the ability tp
effectuate changes in flow that will result in positive change to the Delta ecosystem.
Both the Independent Science Board and the State Water Resources Control Board have
struggled to determine how flow is integrated within the other interrelated components

it

of the Delta ecosystem and how the ecosystem can be improved to provide sufficient

habitat for native fish species.

A large part of this struggle is that there is no scientific tool to identify species response,
to environmental conditions, such as biological or life cycle modeling. The Delta Plag
must include a vibrant science plan such as that proposed in Alternative 1B (see A
Urban Alternative Plan as submitted, Chapters 2, 5 & 6). That Alternative would (1
identify and synthesize statistical analyses to be undertaken of existing data, and mak
recommendations on the need for additional data; (2) identify hypotheses that requir
testing, and (3) ensure adequate and reliable funding. Results from those efforts would
provide agencies, like the State Water Board, with the scientific tools they need t
understand how the Delta ecosystem can be restored to protect fish and wildlife an
other beneficial uses.

S

St

These efforts will take time, resources and money to carry out. The imposition of ai
artificial and arbitrary deadline (“aggressive”) such as in the Proposed Project is
unsupported by evidence that it would be superior in achieving the coequal goals oy
lessening environmental impacts to the Delta Ecosystem and the Sierra Nevada
Ecosystem. To characterize it as superior in this context to Alternative 1B is misleading
to the reader and factually incorrect.
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No comments
-n/a -



Page 4-7, lines 31 - 35. Please correct this section. Sierra Nevada Ecosystem water usg
includes municipal supplies to numerous communities as well as state and federal
facilities.

Page 4-10, line 33. The first sentence appears to be incorrect re: increasing California’s
air?

Page 4-62, lines 24-34. It is not likely that given the uncertainties presented within the
Proposed Project that proactive efforts to transfer water from north of the Delta to sout}
of the Delta will take place. Additionally, proposed sanctions such as ER P1'k

LO187-61

~L0187-62

moratorium on new water rights permits would not engender the likelihood of Sierrg10187-62

Nevada Ecosystem agencies transferring water. To the contrary such policies wouldl
likely create a general resistance to new water transfers in the areas upstream of the
Delta. .

Page 4-65, lines 8-10. Please note that CWC §1011 provides that conserved watcr—;t
deemed equivalent to a reasonable beneficial use of water and no forfeiture of th

water occurs. Therefore, the only circumstances to likely result in conservation
programs leading to more water releases downstream would be as compensated water
transfers. It must also be noted that water conservation efforts cost money t
implement. In many cases the marginal costs of water conserved is much higher thag
the marginal cost of water from other sources. This fact, combined with many Sierr:
Nevada Ecosystem areas status as disadvantaged communities, and combined with th
economy of scale for smaller systems, means that the expansion of water conservatiol
programs are generally an impact to the fiscal viability to small and medium size
upstream water providers and a burden on many customers who's incomes are wel
below the state average. .

Page 4-70, lines 26-28. The predicted reductions in water supply for export from th

Delta would also be a likely outcome to Sierra Nevada Ecosystem communities. Thesg

reductions would impact agriculture first and then municipal supplies. Please make this
change. .
Page 4-89, Section 4.4.6. The initial statement on line 33 is factually incorrect andl
unsupported by any evidence in the EIR. It is an unsupported conclusion. Please see the
submitted Alternative 1B for details regarding water transters (see Ag Urban
Alternative Plan as submitted pg 19), groundwater (see Ag Urban Alternative Plan as
submitted pg, 20 & 21) and reservoir operations (see Ag Urban Alternative Plan as
submitted pg. 22}.
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Response to comment LO187-61

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.

Response to comment LO187-62

In response to this comment, please see text change(s) in Section 5 in this
FEIR.

Response to comment LO187-63

Comment noted. Please refer to the response to comment LO187-9.

Response to comment LO187-64

The EIR anticipates local use of conserved water, with the potential for a
corresponding reduction in demand for water that either flows to the Delta
or is diverted from the Delta. Social and economic impacts are not effects
on the environment under CEQA, and are not analyzed in the EIR (CEQA
Guidelines §§ 15064(e) and 15131). Please also see Master Responses 2
and 5.

Response to comment LO187-65

Please refer to response to comment LO187-7.

Response to comment LO187-66

Alternative 1B is defined in Appendix C of the Draft Program EIR. Please
see Master Response 3.



Line 40 of the same page is factually incorrect, as under Alternative 1B flow objective
would be premised on more accurate parameters (see Ag Urban Alternative FPlan a
submitted pg. 31).

Page 4-90, lines 28-34. There is no evidence in the EIR that Alternative 1B would hav

greater significant impacts on sensitive natural communities than the Proposed Project.

Indeed Alternative 1B could have fewer and less severe impacts because flows woul
be predicated on complete information regarding the various factors influencing th
effectiveness of flows in improving ecosystem condition and trend.

Page 4-91, lines 6-10. The premise of accelerating flow objectives (Proposed Project
based on inadequate information and characterizing it as being superior in terms o
contributing towards improving current conditions is unsupported in the documen
Alternative 1B would seek out reasonable species life cycle data and conduct analysi
and then rank the efficiency of flows to other management actions (see submitted
Alternative 1B page 31). h
Page 4-91, lines 17-18 and 38-41. There is no evidence presented to support th
conclusion that Alternative 1B would result in greater impacts than the Proposed
Project.

Page 6-3. The Proposed Project could result in significant redirected impacts on Sierr
Nevada Ecosystem area local governments due to the imposed flow objectives an
water rights limits resulting from WR R-5 and ER P1 (Appendix C, page C-9). Suc
reductions in water supply to those areas could inhibit local governments and agencie
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to supply water to people, farms and communities as planned for in long-term General | 4,770

Plans and Specific Plans. This in turn could result in increased reliance on fractured
rock ground water sources replacing higher quality, more affordable and reliabl
surface water supplies that currently exist. Such an outcome would both adversely
impact groundwater supply sustainability and result in higher costs to water user|
within Disadvantaged Communities.

Page 6-45. Proposed Project policies and recommendations that would restrict upstrean
Sierra Nevada Ecosystem supplies could result in more dispersed development an
groundwater use. Groundwater within the Sierras is generally found in fractured
bedrock formations and is less reliable, has lower water quality (containing mineral

and other contaminants) and is more expensive than existing surface water sourceg.

T'his would inhibit sustainable economies in the Sierras as well as the environmenta
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Response to comment LO187-67

Please refer to response to comment LO187-47 and Master Response 3.

Response to comment LO187-68

Please refer to response to comment LO187-47 and Master Response 3.

Response to comment LO187-69

In response to this comment, please see text change(s) in Section 5 in this
FEIR.

Response to comment LO187-70

WR R3 in the Revised Project (which is similar to WR RS in the Fifth
Staff Draft of the Delta Plan) addresses compliance with existing legal
requirements that govern applications for a new water right or a new or
changed point of diversion, place of use, or purpose of use. Thus, the
SWRCB must evaluate such applications for consistency with the
constitutional principle of reasonable and beneficial use; Water Code
sections 85021, 85023, 85031; and other provisions of California law.
This may require submission of an urban water management plan,
agricultural water management plan, and environmental analysis to the
SWRCB. Please refer to the response to comment LO187-7 and to Master
Response 5.

Response to comment LO187-71

Please refer to the response to comment LO187-7.



use of water in the Sierra Nevada Ecosystem. Clearly, this would be done in order tg-
support Delta ecosystem actions and stimulate economic growth outside of the Sierra
Nevada Ecosystem. This constitutes a significant redirected impact to the environmeng
and the socioeconomic values of the Sierras. Please provide analysis.
Page 6-46, Section 6.4.3. The Propased Project will not provide for more reliable water
supply and the construction of more treatment facilities as is alleged in line 7-11. Indeedl
proposed policies and recommendations such as WR R5 and ER P1 will have the
opposite effect. Please correct.

Page 6-48, Section 6.4.3.1.2. See immediately preceding comments. B

Page 6-30, lines 8 - 17. This section of the report continues to argue that actions such ap
the SWRCB halting the issuance of all water rights permits as is described in ER P}
would result in the development of new water supply projects. This is illogical as ne
storage and in some cases upstream conveyance facilities could not take place without a
new water right from the SWRCB. Please correct.
The assertion in the report on this matter is consistently wrong. To wit, a moratorium
on new water rights permits will inhibit and not enhance new supply development
within the Sierra Nevada Ecosystem. The loss of water to creating a more natural flowy
regime will act to lower reliable supplies in Sierra Nevada Ecosystem reservoirs and
reduce water supply reliability in those areas. Please correct.
Page 6-51, lines 29-30. We agree there will be significant impacts, but not all significan
impacts are identified. Many significant impacts to Sierra Nevada FEcosyster
watersheds, communities and agricultural operations will occur as these areas hav
their supplies reduced, as is described within our comments. Please correct.

=

Page 7-1, lines 27-28. Please correct here and throughout the document that the Sierra
Nevada Ecosystem exists and is a more scientific accurate description of that land area
than the “Delta watershed 7.

Page 7-14. Please note that in some Sierra Nevada Ecosystem areas lands in agricultural
production are increasing, as is the dedication of water supplies for irrigation use. For
example, within the County of Calaveras projections call tor agricultural irrigation
water deliveries to increase significantly. The increases from current irrigation

i Sierra Nevada Ecosystemt Project, Final Report to Congress, vol. 1, Assessment Summaries and Managerent
Strategies (Davis: University of California, Centers for Water and Wildland Resources, 1996)
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LO187-72

LO187-73

LO187-74

LO187-75

LO187-76

LO187-77

Response to comment LO187-72

The Delta Plan was developed to provide for more reliable water supplies
in the Delta and areas outside of the Delta that use Delta water through
implementation of local and regional water supply projects and water
conservation measures. Please refer to the response to comment
LO187-70.

Response to comment LO187-73

Please refer to response to comment LO187-72.

Response to comment LO187-74

The text referred to in this comment on page 6-50, Lines 8 through 17, of
the Draft Program EIR does not refer to changes in water rights. Please
refer to response to comment LO187-9.

Response to comment LO187-75

Please refer to response to comment LO187-74.

Response to comment LO187-76

As described in Section 1, the study area defined for the EIR includes
Delta watershed, the Delta and Suisun Marsh, and areas outside of the
Delta that use Delta water provided by the SWP and CVP systems. Much
of the Sierra Nevada ecosystem is part of the Delta watershed. However,
because this is a program EIR and because the Delta Stewardship Council
does not propose or contemplate directly authorizing any physical
activities, the EIR does not analyze impacts at a local or more
geographically precise level in all instances. Doing so in the absence of
information regarding specific, proposed projects would be
inappropriately speculative at this time. Please refer to Master Response 2.

Response to comment LO187-77

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance. Please refer to the response to
comment LO187-76.



deliveries to deliveries in year 2035 are projected to be 37,507 acre-feet per year.’® This
reflects the dedication of large tracts of open space to agricultural production consistent
with the County General Plan and the demand for agricultural irrigated lands. Within

the County of Tuolumne current irrigated agricultural water demand is projected tg 018777

increase from 2,366 acre feet per year to 3,505 acre feet per year.!”

It should be noted that statewide generalizations about trends in either urban oy
agricultural development have little if any relevance to local conditions. Land use, likg
water supply is a very localized characteristic of the landscape. Please correct.

Page 7-18. Please note that the Proposed Project could result in the absence of availablg,

reliable, affordable agricultural water supplies. This could result in both a loss of

existing agricultural production and a limit to the potential for new agricultural
irrigated lands. j
Page 7-19, Section 7.4.3.1. Please note that should ER P1 or WR R5 be implemented ap
proposed, it will be very difficult to improve water supply reliability and affordabilit
to agricultural lands in many Sierra Nevada Ecosystem areas. These impacts will be

significant both to the productivity associated with agriculture as well as ancillary

benefits to the environment resulting from agricultural land use. Thus, existing andl
anticipated ecosystem benefits associated with those agricultural lands would be lost.
Cumulatively this impact could be significant to the Sierra Nevada Ecosystern. The EII
should so state and quantify these impacts.
Page 7-20, lines 42-47. It is unlikely that either the listed potential projects or other Sierra
Nevada FEcosystem surface water storage projects would be permitted under the

LO187-78

LO187-79

provisions of WR R-5 (which does not appear to account for economic feasibility o L0187-30

marginal costs of water) or ER P1 (which would halt any issuance of water rights
permits). Please correct.

Page 7-29, lines 24-33. Reduced supplies within the west slope Sierra Nevada Ecosystem

can result in reduced agricultural water supplies both now and in the future. This

would be inconsistent with both local agency urban water management plans as well ap
county general plans as is noted in our comments on page 7-14. Please correct.
Page 7-539, Section 7.4.6. The statements in this section generally fail to accurately refleat
a realistic outcome due to the misunderstanding within the document of California’s

¥ Urban Water Management Plan 2010, Calaveras County Water District, June 2011,
* Urban Water Management Plan 2010, Tuolumne Utilities District, June 2011
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Response to comment LO187-78

Please refer to the discussions of Impacts 3-2 and 3-3 in Section 3, Water
Resources, which address the water supply available for agricultural land
uses and the effects of implementing the Delta Plan. Section 7.4.3.1.5 on
page 7-26 of the Draft Program EIR acknowledges that implementing
projects encouraged by the Delta Plan could result in reduced water
deliveries to areas outside the Delta that receive Delta water. The
discussion also states that during some drier hydrologic conditions,
deliveries to agricultural lands may be reduced, which could increase the
fallowing of irrigated lands. Continuous, longer term fallowing and
changes in agricultural practices resulting from reduced water deliveries
could eventually result in the physical conversion of agricultural land to a
nonagricultural use. This comment is consistent with the discussion
presented in the EIR. See also Master Response 5.

Response to comment LO187-79

Please refer to response to comments LO187-9 and LO187-70. Economic
impacts are not effects on the environment under CEQA, and are not
analyzed in the EIR (CEQA Guidelines §§ 15064(e) and 15131).

Response to comment LO187-80
Please refer to response to comments LO187-9 and LO187-70.

Response to comment LO187-81

Please refer to response to comments LO187-7.

Response to comment LO187-82

The Delta Plan does assume that most areas have the potential to develop
local or regional water supplies through measures such as desalination
facilities, groundwater, and/or recycled water facilities, or to obtain water
through transfers or conservation measures. Please refer to the response to
comment LO187-7. However, as indicated in Section 7.4.3.2.5 of the EIR,
the Delta Plan could cause the fallowing or retirement of agricultural
lands.



water service community. Water supplies are all local, irrespective of source of water or
method of delivery. The water is either available or not. Similarly many water
management decisions are also locally made by independent agencies - not state oy
federal managers. Customers and/or elected officials of those systems must vote to
approve their rate structure thereby setting a threshold for affordability.

This document consistently mischaracterizes the likely outcome of the Proposed Projedt
and Alternative 1B, as the authors seem to presume that the state’s water is delivere
through a network of agencies operating under a federal model of organization. This is
factually incorrect.

O

Therefore, the analysis presumes incorrectly that if some action is not identified as a
component of either the Proposed Project, or one of the alternatives, that the subjeqt
action will not occur. This could not be further from the truth. Throughout the statg,
each day, water is delivered through a system of independent, locally managed water
systems, each for the most part, operating without coordination to the actions of other
similar agencies. Some of these systems have been continuously operating - albeit wit
regular improvements - successfully since the earliest days of this State’s history.

California has a dispersed system of water supply with the exception of the State Watey
Project and the Central Valley Project. Even in those cases local agencies are ultimately
responsible for treating and/or delivering the water to communities and agricultural
lands. California’s water network is more of a dispersed governance madel of
cooperative, independent local agencies, than a “top down” federalist model. Californiga
does not have centralized governance of its local water delivery systems and thereforg,
much of the activity, progress and management energy is either missed of
mischaracterized in this analysis.

This error is systemic to the analysis and clearly biases its view of the likely outcomg
from each alternative. Whereas the authors of Alternative 1B recognize that not ever
water management action need be listed in the Delta Plan to be implemented, the DEIR
incorrectly concludes that if something is not so identified in the DEIR it does not exis
nor would it ever occur. This is factually incorrect. Such a misunderstanding within th
DEIR fatally damages the analysis contained within this document and calls for a mor
realistic and legally adequate analysis. Please correct.

1T

Page 14-3, lines 38-46. The United States Department of Agriculture (Forest Service
manages significant portions of the landscape within the state. Besides their normal
resources management duties the Forest Service also provides wild land fire protection
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Response to comment LO187-83

In response to this comment, please see text change(s) in Section 5 in this
FEIR..



both independently and cooperatively with the California Department of Forestry an
Fire Protection. In addition the United States Department of the Interior (National Par
Service and Bureau of Land Management) similarly hold resource management and fir
protection responsibilities of significance in the State. Please note these corrections.

Page 16-9, Section 16.3.3.1. The populations of many areas within the Sierra Nevad
Ecosystem vary significantly due to significant recreational use. These recreationist
visit State Parks, National Parks, Regional Parks as well as State and National Fores
Lands and private lands. In some communities in the Sierra Nevada Ecosystem th
resident population may be significantly smaller than the peak (winter and /or summe

recreational population. This dynamic alters the standard estimates for adequate public
services such as police, fire, hospitals and many others including public water suppliep

and wastewater treatment. Therefore, use of resident-only populations for these hig
recreation use areas does not reflect the actual population. Please correct.

Page 20-17, Section 20.4.6. The characterization in this section is factually incorrect.

Please see our earlier comments on these points. There is nothing in the EIR to suppon
the dubious conclusions presented. Provide specific supporting evidence or revise.

Page 21-4, Section 21.4.1.2. The Proposed Project, which calls for a “more natural flog
regime” in upstream rivers and streams within the Sierra Nevada Ecosystem, will resul
in modifications to reservoir and powerhouse operations. Those modifications wi

result in a reduction in the current production of clean, renewable, hydroelectric power.

That lost power, particularly the peaking power production (12 p.m. to 6 pam

weekdays), will have to be replaced. The current preference for new peaking pow
generation facilities is gas turbine plants. New (more expensive and less efficient) g{ZE

turbine plants will result in an increase in greenhouse gas emissions and a great
dependence for the State on nonrenewable fuels. The resulting impact of that is neithe|
noted, nor quantified. Please correct.

Page 21-8, Section 21.5.2. Notwithstanding appendix G of the CEQA guidelines, the EII

must recognize and adequately address the displacement of clean, renewable

hydroelectric energy with nonrenewable, more expensive, and polluting gas turbine
(see comments above). This impact will be directly attributable to the focus in th
Proposed Project on achieving a “more natural flow regime” in the Sierra Nevad
Ecosystem and other upstream areas. This single purposed objective of the Plan must b

identified as an impact to current energy generation from less expensive, renewablg,

clean, hydroelectric projects. This impact is not present in Alternative 1B, whic
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Response to comment LO187-84

Comment noted; the requested change would not affect the evaluation of
impacts and determination of significance.

The population values in Table 16-7 are based upon information from the
Department of Finance (DOF) and US Census data sources which only
provide resident population numbers and do not include recreational
population.

Response to comment LO187-85

Please refer to response to comment LO187-66.

Response to comment LO187-86

Please refer to Master Response 5.

Response to comment LO187-87

Please refer to Master Response 5.



proposes a more effective, comprehensive and multifaceted approach to Delta
ecosystem restoration. Please correct.

Page 22-19, Section 22.2.19. The proposed Project Policy, ER P1, unlike Alternative 1H
calls for a “more natural flow regime” in the Sierra Nevada Ecosystem and other upstrear
areas. This area includes well over one hundred small to large hydroelectric generatiol
facilities. Those facilities alter the pre-Gold Rush era flows by diverting and storin,
water (in most cases) and generating clean, renewable, hydroelectric energy whe
needed to meet California’s energy demands. The objective of a “more natural floz
regime” will result in loss of water available for that energy generation, especially within
the Sierra Nevada Ecosystem. Lost hydroelectric generation will have to be replaced
with alternate sources, most likely gas turbines, which are more expensive, less
efficient, more polluting and use a nonrenewable fuel. The complete cost in lost energy
generation capacity increases in greenhouse gas emissions, increase in energy costs tp
customers and further dependence on fossil fuels should be provided in analysis of the
impact of ER P1.

-

Page 24-2, Section 24.1.2.1. We have raised this point numerous times. The EI
continues to portray the Proposed Project as promoting additional local and regional
water supply projects with no supporting data within the EIR to support this claim. Wg
refer you to our numerous and earlier comments on this topic. Please correct thi
conclusion, or provide evidence supporting the assertion.

Page 24-8, Section 24.1.3.3. These points were addressed earlier and numerous times.
Nevertheless we believe it is important to point out that (again) the EIR
mischaracterizes Alternative 1B without evidence to support conclusions. Please corregt
this conclusion, or provide evidence supporting the assertion. h
Page 24-17, Table 24-1. Significant unavoidable impacts of the Proposed Project will
include an increase in the cost and reliability of municipal and agricultural water
supplies to many areas within the Sierra Nevada Ecosystem due to decreased existing
supplies and a loss of new water supply project opportunities. This loss of cost effective.
water supply availability will act as a deterrent to increasing agricultural irrigated landp
within this region and result in commensurate ecosystem losses as agricultural lands
are converted to other uses that can afford to pay higher water rates. Such uses arp
anticipated to include a full-range of municipal customer classes.

Page 25-2, line 12-16. This text mischaracterizes the coequal goals as defined in statutd.
We refer you to CW.C. §85054. " Coequal gonls means the kwo goals of providing a morg
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Response to comment LO187-88

Please refer to Master Response 5.

Response to comment LO187-89

The Delta Plan was developed to provide for more reliable water supplies
in the Delta and areas outside of the Delta that use Delta water through
implementation of local and regional water supply projects and water
conservation measures. Please refer to Master Response 1.

Response to comment LO187-90

Please refer to response to comment LO187-66.

Response to comment LO187-91

The Delta Plan was developed to provide for more reliable water supplies
in the Delta and areas outside of the Delta that use Delta water through
implementation of local and regional water supply projects and water
conservation measures. Please refer to Master Responses 1 and 2.

Response to comment LO187-92

This is a comment on the project, not on the EIR.



reliable water supply for California and protecling, restoring and enhancing the Deltp-
ecosystem...”. Please note the terms in the Plan “arrest”, “decline” and “generally” do not
appear in the definition of the Coequal Goals in C.W.C. §85054. Please cite the actual
definition to avoid confusing the reader and misquoting statute. J
Page 25-2, lines 26-28. The term "aggressive” as a descriptor in setting minimum watey
flow standards is misleading to the reader. Sound scientific evidence is the precursor t¢
setting flow standards and even then is done within the context of the Public Trust
Doctrine. Informed, prudent, action is wsually superior to uninformed, or poorly
informed “aggressive” action. Using this sort of terminology to describe a characteristi
of the Proposed Project is also inconsistent with the public trust duty of the State. Tha
is, to consider the effect of one factor (such as stream flow) on the various trus
resources and another public interest duty to consider and protect other beneficial use,
of the water such as municipal, industrial and agricultural uses. The need for balance if
pursuing the State’s duty under the public trust is consistent with the balance provided
in CW.C. §85054. It would be more accurate, and certain more prudent for the EIR tp
use terminology which was more accurate and not unnecessarily dramatic. Please sep
136 Cal. App. 4th; 39 Cal. Rptr. 3d 189. n

e

Page 25-2, Section 25.4.1. The Delta does not supply water to a significant portion of the
Delta watershed. It supplies no water to the Sierra Nevada Ecosystem and thosg
communities located therein. The EIR inaccurately generalizes what areas the Delta
supplies water to and which areas it does not supply. This is confusing to the reader
and when coupled with objectives such as “rediccing reliance on the Delta” can confoungl
the reader’s ability to sort out how an area that receives no water from the Delta can
become less reliant upon the Delta for its water supplies. Simply put, there is np
reliance on the Delta for water supplies within the Sierra Nevada Ecosystemn. Thereford,
reducing reliance on a source not used is asking the impossible. The EIR must clarify
this point both within this section as well as the remainder of the document.

Page 25-3, lines 8 & 9. The document mischaracterizes alternative 1B with no evidence
supporting the claim that this alternative “._is more water-supply focused.” Quantify of
correct. .

Page 25-3, Section 25.4.2. The EIR flatly states that biological resources have been i
decline in the Delta and are expected to continue to do so. Given the mission of th
Council and the coequal goals relative to biological resources, the lingering question i
why? Is it the intention of the Proposed Project to not meet the coequal goals?
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Response to comment LO187-93

Comment noted. Appendix C of the EIR provides the policies and
recommendations that define the Delta Plan and alternatives. Section 2A
describes the process by which the Delta Plan and alternatives were
developed, including a discussion of their respective—and relative—
features.

Response to comment LO187-94

The text on page 25-2, Lines 38-41 has been amended to read: “The Delta
provides water supplies to urban communities and agricultural operations
located both within and outside of the Delta. The Delta Plan encourages
decreased reliance on water diverted from the Delta—and thus indirectly
on water from the Delta watershed—and emphasizes increased
development of sustainable local water supplies.” Please also see Master
Response 5.

Response to comment LO187-95

Alternative 1B did not include the same schedule to complete the Delta
water quality improvement actions as the Delta Plan. Alternative 1B could
result in more water supplies for areas outside the Delta that use Delta
water (SWP and CVP water users), as described in Section 2A and
Appendix C of the Draft Program EIR.

Response to comment LO187-96

The EIR describes existing conditions in Sections 3 through 21 of the
DEIR including declining conditions in the Delta. As described in the EIR,
the Delta Plan and the alternatives would improve Delta ecosystems but
may not fully restore the ecosystem. Instead, the Delta Plan and the
alternatives seek to balance the coequal goals of reliable water supply and
Delta ecosystem restoration.



Page 25-3, Section 25.4.2. The preoccupation with more natural flows again permeate|
the conclusions in this section. As we have stated in more detail previously, flows ar
not the only metric of a healthy ecosystem nor should they be the single metric f

measuring success within the Delta ecosystem. The EIR’s continued use of this no

quantified metric, as a definitive measure of ecosystem condition and trend, is n

supported by any evidence in the document.

Page 25-11, lines 8-15. This section is not factually supported in the EIR. A mor
scientifically sound strategy for Delta restoration founded on good science and adaptiv
management (as proposed in Alternative 1B) would be superior to the Proposed Projeg
which relies on using a “more natural flow regime” to cure all the ills of the Delt
ecosystem. There is no need for the application of additional regulations and policief
absent evidence in the EIR to support their use. No such evidence is presented in th
EIR.

LI e o

Page D-18, Section 2.0 and Page D-52, Section 4.0. These entire sections seem to leave
out any reference to the various federal statutes, which regulate a significant portion of
the lands® managed within the Sierra Nevada Ecosystem. These include but are not
limited to; the National Forest Management Act, the National Environmental Polic
Act, the Wilderness Act of 1964, the Multiple Use-Sustained Yield Act of 1960, the Wild-
and Scenic Rivers Act, the Forest and Rangeland Renewable Resources Planning Act of
1974, the National Forest Management Act of 1976 and the Federal Land Policy and
Management Act. To accurately portray the complete regulatory tapestry that overlayp
the Sierra Nevada Ecosystem please include reference to these various federal statutes.

This marks the end of our specific comments on the Draft Delta Plan Program

Environmental Impact Report. We thank the Council for the opportunity to comment-Lo187-100

on the document.

Sincerely,
P

Peter |. Kampa

¥ As examples, the County of Tuolumne encompasses 1,456,000 acres of which over 75% are public lands.
The County of Calaveras contains 657,920 acres of which over 23% are public lands. The County of El
Dorado is composed of approximately 50% publicly owned lands. Some Sierra Ecosystem Counties have
over 80% publicly owned lands.
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Response to comment LO187-97

Please see Master Response 5.

Response to comment LO187-98

Please see Master Response 5.

Response to comment LO187-99

In response to this comment, descriptions of Wild and Scenic River Act,
Wildemess Act, and Multiple-Use-Sustainable Yield Act have been added
to page D-22, Line 594 of the Draft Program EIR and descriptions of
National Forest Management Act, Forest and Rangeland Renewable
Resources Planning Act, and Federal Land Policy and Management Act
have been added to page D-58, Line 2140, of the Draft Program EIR.

Response to comment LO187-100

Comment noted.



General Manager N 0 commen ts

Tuolumne Utilities District -n/a -
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LO188 Contra Costa County DCD

Response to comment LO188-1

Comment noted.

Department of Contra gia(te:lgirrine 0. Kutsuris
Conservation & Costs Response to comment LO188-2
Development

Water Agshoy Please refer to Master Response 2.

30 Muir Road
Martinez, CA 94553

Phone: (925) 674-7824

February 2, 2012

To the Delta Stewardship Council
Sent via email to: eircomments@@deltacouncil.ca.gov

Subject: Comments on the Draft Delta Plan Program Environmental Impact Report

Dear Stewardship Council:

Contra Costa County staff has reviewed the Draft Delta Plan Program Environmental Impact Report. We
appreciate the opportunity to review the Draft EIR and hope the comments in this letter will be useful to the
Delta Stewardship Couneil.

Some of our comments are general, dealing with the Draft EIR (DEIR) as a whole. Other comments ate
specific to particular sections or pages of the document. We start off with the general comments and then move
to the specific ones. You will note that in some of the comments, where we guote excerpts from the DEIR, wle
have added our own emphasis through bold_type to call attention to specific statements or concepts.

General comments

1. The Delta Plan and its DEIR would benefit from further work on the specifics of the plan. The proposed
project and its alternatives are too vague to adequately identify or evaluate the environmental impacts. We
suggest that the Council continue to work on the substance of the project deseription — identifying what project}
and programs it calls for — and then reissue an environmental document. In many instances throughout the
document, the DEIR states that the specific number and location of projects that comprise the Delta Plan is
unknown and therefore specific impacts cannot be determined. Acknowledging this uncertainty, the DEIR thex
states that most impacts likely will be significant, even though the actual impacts cannot be determined becausé
the projects themselves are unidentified. Later in this letter we will provide some specific instances where we
believe this is particularly problematic and falls short of CEQA requirements. The lack of specific information
in the DEIR makes it impossible for decision-makers to make an informed decision on the best alternative.

—LO188-2

Large-scale regional plans (and their EIR alternatives) can be built from specifics. For example, regional
transportation planning agencies such as the Sacramento Area Council of Governments, the San Joaquin
Council of Governments, and the Bay Area's Metropolitan Transportation Commission develop regional
transportation plans that are built from many specific recommended transportation improvements in specific
locations. The program-level EIRs on these plans offer meaningful conclusions about the likely environmental
impacts that will occur because the plans -- and the alternatives -- are developed from specific
recommendations. The Council should follow this approach in developing the Delta Plan and EIR.
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2. A better-defined plan also would enable the Council to develop measurable targets or criteria for meeting the
objectives of the Delta Plan. So far as one can determine from the DEIR, the only guantifiable targets
associated with meeting the Plan’s objectives relate to maintaining or increasing total agricultural acreage. and
income from agriculture, recreation, and tourism. Absent a detailed program to maintain and improve Delta
levees, a program that would likely have substantial beneficial impacts on Delta flood risk, it is not clear how

th f—LO188-3

these targets can be achieved. The 5™ Staff Draft Delta Plan (on which the DEIR is based) does not include
such a program. Notably missing from the DEIR is any effort to analyze whether the plan or any of the
alternatives under study would meet the co-equal goals as intended under the Delta Reform Act. Measurable
evaluation criteria also would enable decision-makers to see whether the proposed project is the

environmentally superior alternative, compared to the other alternatives. Without some quantifiable criteria it is

difficult to discern the environmentally superior alternative.

3. The DEIR also would benefit from further examination of whether, and how, the Delta Plan is consistent wif
State Water Code and the Delta Reform Act in terms of reducing reliance on the Delta. Water Code § 85021
provides the policy of the State “is o reduce reliance on the Delta in meeting California’s future water supply
needs through a statewide strategy of investing in improved regional supplies, conservation, and water use
efficiency”. Based on our reading of the DEIR, the Delta Plan relies more heavily on the Sacramento-San
Joaquin Delta than on local water conservation efforts. The DEIR should first identify the projects under
consideration for the Delta Plan and then explain how these projects and the Delta Plan itself will facilitate
achieving the target reduction in water use, as required by statute.

4. The DEIR should explain how the plan will implement conservation measures for agricultural water use, as
suggested in Contra Costa County’s response to the Notice of Preparation (NOP). The Delta Reform Act 2009
requires the Delta Plan to establish conservation efforts. Eighty percent of California’s managed water is used
by agriculture. One effective means of increasing the State’s water supply is to reduce our agricultural water
consumption on water intensive crops. The Delta Plan should evaluate this strategy and quantify how many
acre-feet per year of water this could save the State. There are numerous sources on this topic, such as Pacific
Institute’s “More with Less; Agricultural Waler Conservation and Efficiency in California: A Special Focus on
the Delta " (2008). At the end of this letter we have attached a graph from the Pacific Institute report that
illustrates the potential water savings from various agricultural conservation strategies. At a minimum,
measures aimed at significantly reducing agriculture-related water consumption should be included in the
mitigation measures enumerated in the DEIR, However, we prefer that such measures be incorporated into the
Delta Plan itself as additional policies.

5. The DEIR does not adequately explain how the Delta Plan ensures that water supply for local water users in
the Delta area is not reduced or degraded, particularly in the south and central Delta. Ideally, water would only
be exported south during flood stages and stored for later use, rather than drawing water from an already
stressed, overused source year round. Section 2A discusses three northern California water storage projects. Th
Delta Plan should identify future projects for local storage capabilities and determine how much capacity these
would have; these in turn would be included in the DEIR analysis.

6. We suggest the DEIR include additional mitigation measures such as agricultural use of drip irrigation and
recycled wastewater, and residential use of dual flush toilets, low flow shower heads, etc. The DEIR should alsi

—LO188-4
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identify the areas where these will be in use and estimate how much water this will save per year.

T

Response to comment LO188-3

The Final Draft Delta Plan, which was analyzed in the Recirculated Draft
PEIR, includes performance measures to help gauge the Plan’s furtherance
of the coequal goals.

Response to comment LO188-4

This is a comment on the project, not on the EIR.

Response to comment LO188-5

This is a comment on the project, not on the EIR. Several Delta Plan
policies and recommendations promote conservation and efficiency,
including WR P1, WR R1, WR R2, WR R6, and WR RS.

Response to comment LO188-6

This is a comment on the project, not on the EIR.

Response to comment LO188-7

Please see response to comment LO188-5 regarding the Delta Plan’s
promotion of conservation and efficiency. Because the EIR concludes that
the Delta Plan would not have a significant impact related to reduced or
altered water supply, it does not include associated mitigation measures.
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Comments on specific chapters and/or pages
Section 24 — Project Description

=

7. Pursuant to CEQA Guidelines § 15126.4(a)(2), mitigation measures must be fully enforceable through permi
conditions, agreements, or other legally-binding instruments. As part of our review of the Draft EIR we have
reviewed the regulatory framework established by the Delta Reform Act. Based on our review of these
documents we question whether the mitigation measures enumerated in the DEIR are truly enforceable. If the
measures are not enforceable, then the DEIR is flawed in claiming that they are feasible measures. Many of the
measures can be enforced by the individual local entities who will implement the specific projects. This means
the mitigation measures could be useful in the project-specific EIRs that will be performed on the individual
projects. The use of these measures as mitigations in the Delta Plan DEIR seems questionable.

Two sections of the DEIR provide especially pertinent information on this issue. According to Section 1.1, the
Council does not exercise direct review and approval authority over covered actions to determine their
consistency with the regulatory policies in the Delta Plan. Instead, the Council serves as an appellate body.
Section 2B 2.3 states that agencies undertaking covered actions must incorporate the DEIR’s mitigation
measures into their projects or plans in order for any such covered action to be consistent with the Delta Plan’
(footnote 2, found on page 2B-2, states, “This would be accomplished through a Delta Plan Policy requiring
incorporation of this EIR 's mitigation measures into covered actions.”). Based on these DEIR sections, as well
as our prior discussions with Council staff, our understanding is as follows:

o The Council would become directly involved with a covered action only if an appeal was filed
regarding a local agency’s determination of consistency with the Delta Plan. In the event of such an
appeal, the Couneil would have the final say in whether the covered action is consistent with the Delta
Plan. If no appeal is filed, the Council has no involvement in covered actions.

® The Delta Plan does not contain a policy requiring incorporation of the DEIR’s mitigation measures |
(The closest policy in terms of subject matter, Policy G P1, states in pertinent part, “All covered
actions must be fully transparent by disclosing all potentially significant adverse environmental
impacts and feasible mitigations of those adverse impacts.” We note that there is a significant
difference between requiring disclosure of feasible mitigation measures and requiring incorporation pr
adoption of feasible mitigation measures.)

If our understanding is incorrect, we would welcome clarification from the Council. If our understanding is
correct, then it appears that the Council would not be able to compel or require incorporation of the mitigation
measures found in the DEIR into a covered action unless the covered action is appealed to the Council. Unlike
the Department of Fish and Game or the C