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VIA EMAIL: RulemakingProcessComment@deltacouncil.ca.gov 

Ms. Cindy Messer, 

Delta Plan Program Manager 

Delta Stewardship Council 

980 Ninth Street, Suite 1500 

Sacramento, CA 95814 


RE: Regulatory Rulemaking Text of Proposed Regulation Cal. Code of Regulations, Title 23, 
Waters, Division 6, Delta Stewardship Council, Chapter 2. 

Dear Ms. Messer and Members of the Council: 

The California Central Valley Flood Control Association (CCVFCA) respectfully submits the 
attached comments prepared by Downey Brand law firm on the Regulatory Rulemaking Text of 
Proposed Regulation Cal. Code of Regulations, Title 23, Waters, Division 6, Delta Stewardship 
Council, Chapter 2. 

The Delta Reform Act was promoted by the Legislature as an effort to reduce the confusion and 
conflict that arises when more than 200 federal, state, and local agencies have authority in the 
Delta. The creation of the Delta Stewardship Council (Council) and mandate to develop a 
coherent, sustainable, unified, and enforceable Delta Plan that would coordinate government 
agencies and policies, resolve conflicts among agencies, and set a unified direction was intended 
to reduce the crisis that existed. Unfortunately, as currently proposed, this set of regulations is 
likely to result in increased confusion, duplication, and inconsistency which will continue to 
doom the Delta to conflict and gridlock. 

After participating in the Delta Stewardship Council's public development process of the Delta 
Plan for the past couple years, the CCVFCA remains committed to achieving the coequal goals 
for the Delta pursuant to the Delta Reform Act. However, we are finding it difficult to reconcile 
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the proposed regulations with the statutory authority granted to the DSC in the Delta Reform Act 
or the suite of regulatory policies laid out in the Delta Plan.  We are concerned the use of overly 
broad and subjective terms and the inadequate description of processes to follow for compliance, 
compromises the ability for the Delta Plan and these regulations to be understood or properly 
implemented by flood control agencies.  In addition, many of the regulations are written to give 
the Council a great deal of discretionary power in determining what is “appropriate,” “adequate,” 
or “consistent” which can result in the regulation being unfairly applied to different regulated 
entities, resulting in inconsistent and inequitable treatment. 
 
In many cases, it is unclear which regulated entity must comply, to whom mandated analyses are 
to be submitted or how or who approves them, who determines what is adequate or appropriate, 
and which government entity is intended to implement and enforce the regulation.  In addition, 
many of the provisions are not necessary to effectuate the Delta Reform Act and some exceed the 
authority provided by the Act.  Several provisions also overlap or duplicate the requirements of 
other state and federal laws, or conflict with them causing confusion on which definition or 
mandate a regulated entity must comply.  We respectfully request the Council to review the 
proposed regulatory text with specific reference to the Administrative Procedures Act (APA) 
standards, and to remove or revise provisions that fail to meet those standards. 
 
The CCVFCA remains committed to working with the Council to revise the regulations to ensure 
they are clear, concise, and legally enforceable so that we can do our part to improve flood 
protection by structural and nonstructural means to ensure an increased level of public health and 
safety. 
 
Sincerely,  
 
 
 
Melinda Terry, 
Executive Director 
 



 

 

Scott L. Shapiro 
sshapiro@downeybrand.com 
916/520-5234 Direct 
916/520-5634 Fax 

621 Capitol Mall, 18 th Floor 
Sacramento, CA  95814 
916/444-1000 Main 
916/444-2100 Fax 
downeybrand.com 

January 14, 2013 

VIA E-MAIL : RULEMAKING PROCESSCOMMENT @DELTACOUNCIL .CA.GOV 

Cindy Messer 
Delta Plan Program Manager 
Delta Stewardship Council 
980 Ninth Street, Suite 1500 
Sacramento, California 95814 

Re: Regulatory Rulemaking Text of Proposed Regulation Cal. Code of Regulations, Title 
23. Waters. Division 6. Delta Stewardship Council. Chapter 2 

Dear Chairman Isenberg and Members of the Council: 

This firm is General Counsel to the California Central Valley Flood Control Association, and on 
its behalf we submit the following comments regarding the text of the Proposed Regulations.  
We support the achievement of the coequal goals of statewide water supply reliability and the 
restoration of a sustainable Delta ecosystem while protecting and enhancing the unique cultural, 
recreational, natural resources, and agricultural values of the Delta as an evolving place.  
However, we believe that these regulations go beyond the duties and authorities of the Council 
and are so poorly drafted as to be unenforceable.  
 
Preliminarily, we note that the California Administrative Procedures Act (APA) requires that the 
Office of Administrative Law (OAL) review these draft regulations using standards of: (1) 
necessity; (2) authority; (3) clarity; (4) consistency; (5) reference; and (6) non-duplication, as set 
forth in Government Code section 11349.  It is our belief that many of the proposed provisions 
do not meet these standards.  Many of the provisions are not necessary to effectuate the 
Sacramento-San Joaquin Delta Reform Act (Delta Reform Act or Act) and some clearly exceed 
the authority provided in the Act.  Some of the language is not written in a manner that can be 
easily understood by the targeted entities, and in many cases it is difficult to discern what entities 
are targeted by which provisions and which entities are to enforce certain prohibitions.  Several 
provisions directly duplicate the requirements of other State or Federal laws.  For these reasons, 
the draft regulations must be carefully reviewed, edited, and then reissued for public comment. 
 
Our most fundamental comment is that these regulations do not read like regulations 
implementing a program created by the Legislature.  Rather, they read like a new statute creating 
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entirely new programs, programs which go significantly farther than the legislative authority 
granted to the Council.1 
 
The following specific comments are provided on a section-by-section basis: 
 
Section 5001 – General Definitions: 
 

The term “agricultural water supplier” is different than the Delta Reform Act’s definition 
of “Public water agency” in Water Code Section 85064 without any explanation as to 
why this is or should be. 
 
The term “co-equal goals” is defined in a troubling way.  Please see Appendix A of this 
letter for a list of the challenges. 
 
The term “encroachment” is defined both broadly and confusingly.  How can an 
encroachment be the removal of vegetation?  Because the definition of floodplain is so 
broad (as described below), an encroachment could be an existing home in the middle of 
an island being remodeled.  Under the definition, an encroachment could be a levee.  In 
addition, the definition of “encroachment” should be compared to the existing definitions 
found in SB 5, the Central Valley Flood Protection Plan, and the Central Valley Flood 
Protection Board’s regulations, and then modified to be consistent with those existing 
definitions. 
 
The term “floodplain” is defined as any land susceptible to being inundated by flood 
waters.  According to the Council, the entire Delta is susceptible to inundation.  Is it the 
Council’s intention to designate the entire Delta as a floodplain?  This definition appears 
to have been taken from FEMA regulations, which use the term floodplain for a wholly 
different and inconsistent purpose (an insurance-based program).  In addition, the 
definition of “Floodplain” should be compared to existing definitions found in the SB 5, 
the Central Valley Flood Protection Plan, and the Central Valley Flood Protection 
Board’s regulations, and then modified to be consistent with those existing definitions.   
 

                                                 
1 The draft regulations cite Water Code section 85210(i) as the authority for each section in this package.  This 
section does list several powers granted to the Council, however the Council’s ability to adopt regulations found in 
subsection (i) is limited by the following controlling language:  “To adopt regulations or guidelines as needed to 
carry out the powers and duties identified in this division.”  [emphasis added]  This provision does not give broad 
expansive authority to the Council to adopt regulations on every topic, but is limited to only adopting regulations 
associated with the “powers and duties” in the Delta Reform Act.  Therefore, each section of this regulatory package 
should cite the specific statute where the Legislature directs the Council or confers on them a “power or duty” to 
require such a regulation.  If no such “power or duty” to require a specific regulation/mandate can be identified in a 
statute in this division, then the regulation should be deleted as exceeding the “powers and duties” of the Council 
and the Plan. 
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The term “floodway” should be compared to existing definitions found in SB 5, the 
Central Valley Flood Protection Plan, and the Central Valley Flood Protection Board’s 
regulations, and modified to be consistent with those existing definitions.  In addition, it 
is not clear who determines what “portion” is “effective” under the definition.   
 
The term “Government-sponsored flood control program to reduce risk to people, 
property, and State interests in the Delta” is defined as a “State or Federal strategy,” 
when it should be defined as a “State, Federal, or Local strategy.”  This is especially 
required if the laundry list of programs includes “Local Plans of Flood Protection” as 
noted in subsection (3). 
 
The term “setback levee” is defined as creating additional “floodplain” when it should be 
defined as creating additional “floodway.”  The floodway is where the water commonly 
goes, whereas a floodplain is anywhere the water could go (such as a whole island).   
 
The term “covered action” has been defined as an action that meets all of five criteria.  
However, one of the criteria requires that the agency taking the action determine whether 
the action will have significant impact on achievement of the co-equal goals or will have 
a significant impact on implementation of a government-sponsored flood control 
program.  While it is logical to have a covered action include actions which impact the 
co-equal goals (the heart of the Council’s role), what is the basis for an action being a 
covered action if it does not impact the co-equal goals but does impact implementation of 
a government-sponsored flood control program?   
 

Section 5003 – Covered Action.  This section defines what actions are covered by the Council’s 
regulations.  Please clarify how a private property owner needing a permit from Fish and 
Wildlife, the Central Valley Flood Protection Board, or other State, local, or Federal agencies, is 
covered by these regulations?  In such a case, is the private landowner required to comply with 
all of the provisions. 
 
Section 5005 – Reduce reliance on the Delta.  The Association’s primary role is to advocate on 
behalf of its members on issues related to flood control policy.  However, some of the 
Association’s members in the Delta also have a water supply function.  Therefore, the 
Association provides the following limited comment on this section.   
 
California Water Code Section 85021 declares reduced reliance and regional self-reliance as 
policies of the State of California and does not specifically confer on the Council or any other 
state agency the authority, power, or directive to dictate through regulation how and when this 
will be done.  Therefore, the requirement for “significant reductions” in the amount of water 
used or percentage of water used lacks any statutory authority for the Delta Plan to include this 
requirement and therefore it is beyond the scope of the Council’s authority to propose this as a 
regulation.   
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This section also states that water may not be used in the Delta if the user: (1) has not contributed 
to reduced reliance on the Delta, (2) that failure to reduce results in a need to use water, and (3) 
the use has a significant environmental impact.  Many of the water users in the Delta hold 
riparian, Pre-1914, or senior Post-1914 appropriative rights.  These holders are not required to 
reduce water diversions until other more junior water users reduce their diversions.  Thus, this 
provision directly conflicts with existing California law and encroaches on the jurisdiction of the 
State Water Resources Control Board. 
 
In addition, the wording used in this section is vague in terms of meaning and in terms of to 
whom it applies.  Who defines what a “significant reduction” is and whether it has been 
“demonstrated?”  Who exactly must “demonstrate” these reductions?  Does the regulation apply 
to individual water users, water agencies, water suppliers, or “regions?”  If the regulation applies 
to “regions” then who defines what these regions are?  How and who will determine if covered 
actions proposed by a regulated entity is meeting any kind of “significant reductions” that must 
occur in a “region?”  What is the process for these “regions” or the regulated community to 
“demonstrate” they have significantly reduced water used?  At what point has an entity regulated 
under this provision achieved the maximum amount of reductions of water used?  Or is it 
unlimited and reductions must be continued until the regulated community has reduced to a level 
of 0%?  Are these reductions calculated on an annual basis?  The regulatory provisions in 
Section 5005 fail to identify at what point “whoever” these provisions apply has done enough 
 
Subsection (e)(1) creates a presumption of reduced diversion when an agency has prepared a 
plan under Water Code Division 6, Parts 2.55, 2.6, and 2.8.  However, a careful review of those 
parts reveals that many medium and small water agencies are exempted from the need to prepare 
such a plan.  Thus, this offering of the presumption is discriminatory to these medium and small 
agencies which have been exempted due to their size and the cost of preparing such a plan.  For 
these reasons, any agency which is exempted under Water Code Division 6 (see, for example: 
Water Code section 10853) should automatically receive the presumption here, without the need 
to prepare an expensive plan.   
 
Finally, in-Delta landowners cannot “diversify local water supply portfolios” as they are area-of-
origin Delta watershed water users and have no other sources of water.  Section 5005 as a whole 
appears to conflict with Water Code Section 85031(d) regarding the SWRCB’s authority which 
states:  “Unless otherwise expressly provided, nothing in this division supersedes, reduces, or 
otherwise affects existing legal protections, both procedural and substantive, relating to the state 
board’s regulation of diversion and use of water, including, but not limited to, water right 
priorities, the protection provided to municipal interests by Sections 106 and 106.5, and changes 
in water rights.  Nothing in this division expands or otherwise alters the board’s existing 
authority to regulate the diversion and use of water or the courts’ existing concurrent jurisdiction 
over California water rights.”   
 



Delta Stewardship Council 
January 14, 2013 

Page 5 

 

 

Section 5007 – Update Delta Flood Objectives.  This section includes a “recommendation” by 
the Council of an action for another state agency to take and is therefore not appropriate as a 
regulation.  In addition, there is no statutory authority or directive for the SWRCB to “work with 
the Delta Stewardship Council” and “to determine priority streams” as proposed in this 
regulatory provision.  
 
Section 5009 – Protect Opportunities to Restore Habitat.  This section limits behavior based 
upon what opportunities there might be to potentially restore habitat.  By mandating through this 
regulatory provision that impacts to the “opportunity” to restore habitat must be avoided or 
mitigated, this is a regulatory “taking” as it limits the future use of private property on any area 
of certain elevation in the Delta where an “opportunity” to restore habitat exists.  It does not 
make sense to ask that mitigation occur for an event which itself has not yet, and may never, 
occur.  Who determines if there is an “opportunity” on any individual parcel of land in the Delta 
for habitat restoration?  What is the citation of the statute giving the Council in consultation with 
California Fish and Wildlife the authority to determine mitigation for a landowner to use his 
property simply because it “may be” an “opportunity” for future habitat?  
 
Section 5010 – Expand Floodplains.  This section seeks to impose on the flood protection 
community the requirement to consider and implement setback levees unless not feasible.  This 
provision suffers from many infirmities.  First, how is feasible defined?  Second, who defines it?  
Third, who polices it?  Fourth, what is the method for appealing that policing?  Fifth, would this 
apply to a private individual making levee repairs but needing a State permit?  If so, what is the 
Council’s jurisdiction over the individual?  Sixth, what is the Council’s jurisdiction to impose 
these requirements? 
 
Section 5012 – New Urban Development.  This section prohibits new urban development 
except in specific designated areas.  This provision raises many questions.  First, what is urban 
development, as the term is not defined here.  Is it a single home?  Is it measured by the 10,000 
residents definition of an urban areas?  Is it something in between?  Second, what is the 
Council’s jurisdiction to decide which areas are properly designated?  Third, what consideration 
has been given to potential taking claims? 
 
This section also appears to conflict with the responsibilities of the Delta Protection Commission 
(DPC) to review, approve, and serve as a appeal body for development in the Delta, and as such 
is wholly duplicative of the statutory authority vested in the DPC.  
 
Finally, this section also appears to conflict with: (1) Water Code Section 85022(c)(4) which 
states that future developments that are carefully planned and consistent with the policies of that 
division are “essential” to the economic and social well-being, particularly to persons living and 
working in the Delta, (2) Section 85212 which states what the Council’s input is required to 
include, but it does not concede or transfer any powers to regulate land use development from 
the local government to the Council, (3) Section 85300(a) which states that the Delta Plan shall 
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include subgoals and strategies “to assist in guiding state and local agency actions” [emphasis 
added] related to the Delta., and (4) Section 85305(a) which states that the Delta Plan shall 
reduce risks to people, property, and state interests in the delta by “promoting” “appropriate land 
uses,” but not granting any authority to the Council or the Delta Plan to “regulate” development 
or land uses.  See sections 85057.5(c), 85022(c)(4), 85212, 85300, 85305(a), the CVFPP, and the 
ULDC. 
 
Section 5014 – Prioritization of State Investment.  This provision offers criteria for 
prioritizing future State investments.  Subsection (d)(1) is unclear on who is to “implement” the 
emergency preparedness, response, and recovery strategies and it should be clarified to state it is 
the local government agencies who will “implement” these strategies pursuant to their existing 
authorities.  The Council’s role according to Water Code Section 85305(a) is to “promote” 
effective emergency preparedness, but does not give any authority to “implement.”  In addition, 
the provision should be clarified that it is also the local agency that determines what is 
“appropriate.”   
 
Section 5015 – Flood Protection for Rural Areas.  This provisions states that new residential 
development of five or more parcels shall provide a minimum of 200-year protection when not in 
certain defined areas.  This provision is confusing and appears preempted by State law.  First, 
does this apply to a single proposal for residences on five or more parcels?  Does it apply 
cumulatively over a Delta island?  Does it apply cumulatively over the entire Delta?  What about 
five residences on a single parcel?  Is that precluded?  What is the basis of five parcels as the 
threshold?  What studies or analyses have been performed to justify that number?  Second, SB5 
very clearly stated the requirement of 200-year protection for urban and urbanizing communities 
and incorporated the FEMA requirement of 100-year protection for rural and small community 
protection.  Thus, the State Legislature has occupied the field on this issue and the Council is 
preempted from imposing a more stringent standard. 
 
Section 5016 – Floodway Protection.  This section precludes encroachments in a floodway 
unless it can be demonstrated that the encroachment will not meet certain standards.  To whom 
must this be demonstrated?  The Council?  If so, in what process?  To someone else?  And by 
whom is it to be demonstrated?  The private property owner constructing the encroachment or 
the government agency granting a permit for the encroachment?  What does unduly impede the 
free flow mean?  Is this measured by a reasonableness standard?  A percentage?  A minimum 
flow standard?  How is  jeopardy to public safety to be measured?  This provision also appears to 
conflict with aspects of the Central Valley Flood Protection Board’s authority. 
 
Section 5017 – Floodplain Protection.  This section precludes encroachments in defined areas 
unless it can be demonstrated that the encroachment will not have a significant impact on 
floodplain values and functions.  As noted above, encroachment is defined so broadly as to 
include vegetation removal.  Beyond that, to whom must this standard of no significant impact 
be demonstrated?  The Council?  If so, in what process?  To someone else?  And by whom is it 
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to be demonstrated?  The private property owner constructing the encroachment or the 
government agency granting a permit for the encroachment?  What does it mean to impact 
floodplain values and functions?  The section also provides an exemption where an appropriate 
analysis is provided.  To whom is it to be provided?  And who decides if it is appropriate?  This 
provision also appears to conflict with aspects of the Central Valley Flood Protection Board’s 
authority. 
 
Sections 5018, 5019, and 5020 – General Provisions.  Are these three provisions enforceable 
regulations or are they just policy statements of intent?  The regulations should specify which 
provisions in this regulatory package Section 5018 will apply to because there are many 
provisions on land use, flood protection, and habitat restoration that prohibit or limit certain 
activities that constitute a regulatory “taking” of private property and requiring just 
compensation be paid. 
 
We appreciate the opportunity to provide these comments.  As the Council considers them and 
begins to redraft the regulations, we urge you to keep the following in mind: 

• Please ensure that your regulations do not expand your jurisdiction or create new 
programs not supported by the Act. 

• You should use terminology in the regulations that is consistent with and already 
specifically defined in current law.  

• The structure and depth of many sections is both inappropriate and confusing and neither 
trait is particularly desirable in new regulations.  

• Where new definitions are created they are excessively long and complex and include 
“actionable language” that makes it very difficult to discern the extent of the prescriptive 
or regulatory intent of the substantive provisions.  
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• The regulations must be clearer and the definitions should be clear and concise, defining 
only terms where a definition is necessary, and regulatory requirements should not be 
embedded within a definition. 

• The regulations should not reference draft documents, by the Council or other agencies, 
nor potential projects which have not been officially commenced.2 

 
Respectfully submitted, 

DOWNEY BRAND LLP 

Scott L. Shapiro 
 
1297395.2  

cc: Office of Administrative Law  (staff@oal.ca.gov) 

                                                 
2 For example, Section 5010 mandates the application of DWR criteria not yet finalized be used to determine 
appropriate locations for setback levees.  Restoration under Section 5008 is to be consistent with Appendix C, which 
is a draft document.  Section 5017 (a)(2) references the North Delta Flood Control and Ecosystem Restoration 
Project (McCormack-Williamson) as the boundary description for the Cosumnes River-Mokelumne River 
Confluence and (a)(3) uses the Lower San Joaquin River Floodplain Bypass Proposal as the boundary description 
for the Lower San Joaquin River Floodplain Bypass area. 
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Appendix A 
Co-Equal Goals Definition Discussion 

 
5001(e)(A-C) – These three provisions all have language that says “This will be done” which 
indicates a mandate, but the language is unclear on who the mandate applies to.  Does it apply to 
individual water users, individual projects or programs, agricultural water suppliers, public water 
agencies, or “regions”  that use water from the Delta watershed?  If these three provisions apply 
to “regions”  then where are these regions defined?  What is the process for these “regions” to 
prove to the Council that the measures identified in these three provisions have in fact been 
“done?”  If the language “This will be done” is in fact intended by the Council to be a mandate, 
then it is an overreach of their authority under Section 85303 which limits the Council’s 
authority to “promote”  statewide water conservation, water use efficiency, and sustainable use 
of water; Section 85304 which limits the Council’s authority to “promote options” for new and 
improved infrastructure relating to the water conveyance in the Delta, storage systems, and for 
the operation of both.  CWC Section 85020 states the “objectives” which are “inherent in the 
coequal goals” which includes subsection (d) “Promote statewide water conservation, water use 
efficiency, and sustainable water use.” [emphasis added]   
 
First, Section 85020 is policy and objectives that apply to the state as a whole and therefore all 
state agencies, not just the Delta Stewardship Council, so this objective could apply to DWR, 
SWRCB, and possibly other state agencies.  Secondly, it is only an objective to “promote” not 
mandate/require the actions proposed in Section 5001 of this regulatory package.  CWC Section 
85021 does state that it is the policy of the state to reduce reliance on the Delta through a 
statewide strategy of investing in improved regional supplies, conservation, and water use 
efficiency – but it does not identify the Delta Stewardship Council as the agency to implement 
nor does it state it is to be included as a requirement in the Delta Plan. If this regulatory language 
is intended by the Council to be a mandate, then it is also in conflict and overreaches the Delta 
Plan’s authority granted in Section 85300(a) to “include subgoals and strategies to assist in 
guiding state and local agency actions related to the Delta.”  [emphasis added]  Section 
85300(a) further states, “The Delta Plan may also identify specific actions that state or local 
agencies may take to implement the subgoals and strategies.”  [emphasis added]  Both of these 
sentences from Section 8530(a) clearly limit the role of the Delta Plan as advisory to state and 
local agencies and therefore this regulatory language should be modified accordingly.  CWC 
85022(b) also indicates the actions of the Council shall be guided by the findings, policies, and 
goals expressed in that section, however it also limits the Council’s actions to “when reviewing 
decisions of the commission.” [emphasis added]  Therefore, it is not a broad granting of 
authority to the Council specifically.  The regulatory provisions in Section 5001 also fail to 
identify at what point whoever these provisions apply has done enough.  It is impossible for 
every entity intended to be covered by these provisions to know if they have met the threshold of 
compliance because this language fails to properly identify targets and thresholds that are to be 
met.  Without identification of quantifiable targets, regulated entities are in an endless loop of 
providing more and more with no end in sight, which is in conflict with the Delta Plan’s mandate 
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in Section 85308(b) to “Include quantified or otherwise measurable targets associated with 
achieving the objectives of the Plan.”; (c) to “Where appropriate, utilize monitoring, data 
collection, and analysis of actions sufficient to determine progress toward meeting the quantified 
targets.”;  and (d) “Describe the methods by which the council shall measure progress toward 
achieving the coequal goals.”  CWC Section 85212 also requires the Delta Plan to “include 
performance measurements that will enable the council to track progress in meeting the 
objective of the Delta Plan.”  Without these measurable targets being specific in these 
regulations for regulated entities, the “regions” or the categories of measures that “will be done” 
pursuant to these provisions, these requirements become endless and subject to varying degrees 
of compliance that will not be objective and inequitably applied between the regulated entities. 
 
5001(e)(1)(A) – The terminology “better matching,” “available water supply,” “resiliency,” and 
“state’s water systems,” lack definition and context which causes further confusion for the 
regulated community.   
 
5001(e)(1)(C) – The terminology “will more closely match” lacks definition and context which 
causes further confusion for the regulated community.  In addition, these regulations fail to 
specify/define “water supplies available to be exported” or “based on water year type,” which is 
inconsistent with Section 85308(b-d) which requires the Delta Plan to include quantified and 
measurable targets associated with achieving objectives of the Plan so that progress toward 
meeting the targets can be determined. 
 
5001(e)(2) – This definition fails to identify quantified and measurable targets associated with 
establishing “resilient, functioning estuary” or “viable populations” of native resident and 
migratory species.  Therefore this provision is vague and difficult to implement as a regulation. 
 


