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State of California

Delta Stewardship Council

California Code of Regulations, Title 23. Water
Division 6. Delta Stewardship Council

Chapter 2. Consistency with Regulatory Policies Contained in the Delta Plan
Initial Statement of Reasons

Background and Authority

The Sacramento–San Joaquin Delta Reform Act of 2009 (Delta Reform Act) established a new
governance approach for the Sacramento–San Joaquin Delta (Delta) that is focused on achieving the
coequal goals. As stated in the California Water Code, “‘Coequal goals’ means the two goals of providing
a more reliable water supply for California and protecting, restoring, and enhancing the Delta ecosystem.
The coequal goals shall be achieved in a manner that protects and enhances the unique cultural,
recreational, natural resources, and agricultural values of the Delta as an evolving place” (Water Code
section 85054). Water Code section 85020 further defines objectives inherent in the coequal goals to
include promoting statewide water conservation and water use efficiency, improving water quality,
improving water conveyance, expanding statewide water storage, and reducing risks to people, property,
and State interests by effective emergency preparedness, appropriate land uses, and investments in flood
protection.

The Delta Reform Act is fundamentally different from past approaches to managing the Delta. It created
the Delta Stewardship Council (Council) and gave it the direction and authority to serve two primary
governance roles: (1) set a comprehensive, legally enforceable direction for how the State manages
important water and environmental resources in the Delta through the adoption of a Delta Plan, and (2)
ensure coherent and integrated implementation of that direction through coordination and oversight of
State and local agencies proposing to fund, carry out, and approve Delta-related activities.

Thus, the first major task for the Council is the development of the Delta Plan. The Delta Reform Act
requires the Council to develop and adopt a legally enforceable, long-term management plan for the Delta
that is built upon the principles of adaptive management and uses best available science. The Council was
granted specific regulatory and appellate authority over certain actions, called “covered actions” (Water
Code section 85057.5), that take place in whole or in part in the Delta. The Delta Plan applies the
Council’s regulatory authority in a targeted manner to ensure that all significant activities in the Delta
become better aligned over time with State policy priorities, including and especially the coequal goals.
Under the authority stated in the Delta Reform Act, Water Code sections 85001 through 85308, the
Council proposes to adopt and implement the Delta Plan, which includes a suite of regulatory policies to
ensure achievement of the coequal goals and associated objectives. The adoption of these regulatory
policies is necessary to carry out the legislative requirement that the Council adopt a legally enforceable
long-term management plan for the Delta. The policies are necessary to carry out the legislative intent of
achieving the coequal goals and objectives specified in Water Code sections 85054 and 85020 through
85023, including providing for the sustainable management of the Delta ecosystem, a more reliable water
supply for the state, protecting and enhancing the quality of water supply from the Delta, reducing risks to
people, property, and State interests through appropriate land use and flood protection, and addressing the
historical problem of ineffective governance.
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The suite of regulatory policies was developed during a 3-year process of the Delta Plan and Draft
Program Environmental Impact Report (Draft PEIR) development. During this period, eight drafts of the
Delta Plan were developed and available for public review. Public comment was solicited, received, and
incorporated, and is reflected in the final set of regulatory policies.

Article 1. Definitions

This article defines words and phrases to provide clarity to their specific use in the regulation.

§5001. Definitions

Section 5001 defines words and phrases used in the regulations and the Delta Reform Act. These
definitions are necessary to clarify the meaning of terms used in the regulations.

§§5002 and 5003. Proposed and Covered Action Definitions

Sections 5002 and 5003 define two specific terms that are used to establish whether projects fall under the
purview of the proposed regulation. These definitions are necessary to specify the actions for which an
agency must file a certification of consistency. Section 5002 defines “proposed action” as a plan,
program, or project that is (1) a project as defined by section 21065 of the Public Resources Code, (2) will
occur, in whole or in part, within the boundaries of the Delta or Suisun Marsh, (3) will be carried out,
approved, or funded by the State or a local public agency, and (4) will have a significant impact on the
achievement of one or both of the coequal goals or the implementation of government-sponsored flood
control programs to reduce risks to people, property, and State interests in the Delta.

In section 5003, a “covered action” is a proposed action (and therefore satisfies the four criteria just
described) that is also covered by one or more of the regulatory policies of the Delta Plan. Section 5003
also enumerates a list of statutory and administrative exemptions to exclude certain actions from the
definition of covered actions because they will not have a significant impact on the coequal goals or
government-sponsored flood control programs, as required by Water Code section 85057.5. The State or
local public agency that proposes to carry out, approve, or fund the proposed action determines whether it
is a covered action. If the agency determines the proposed action is a covered action, it must prepare and
file a certification of consistency as defined in Article 2. The agency’s determination is subject to judicial
review and must be reasonable, made in good faith, and consistent with the Delta Reform Act.

The Council considered and incorporated alternative approaches through the listing of exemptions to
provide administrative flexibility and to narrow the applicability of these regulations to actions that would
impact the achievement of the coequal goals.

Article 2. Certifications of Consistency

Article 2 implements the Delta Reform Act’s direction that State and local agency covered actions be
consistent with the Delta Plan.

§5004. Contents of Certifications of Consistency

State and local agencies approve many important plans, programs, and projects annually that are in or
otherwise affect the Delta. Interagency coordination is often limited and, despite the Delta’s special
status, there are no overarching guidelines or coordinated best management practices to ensure that all
significant actions utilize best available science or adaptive management in particular. Independent and
disparate actions by individual agencies can lead to conflict and reduce successful achievement of the
coequal goals. Lack of uniform use of best available science and adaptive management for water supply
and ecosystem projects can lead to unintended consequences, reduced likelihood of project success, and
increased likelihood of adverse environmental impacts. In addition, management actions can be delayed
when, in some cases, project proponents do not carefully plan for the resources and costs of monitoring
and tracking, and full adaptive management does not occur. Failure of significant Delta-related actions to
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comply with existing law can thwart the successful achievement of the coequal goals and inherent
objectives.

The Delta Reform Act, in describing a process for coordinating actions under the Delta Plan, requires that
State or local government actions be consistent with the Delta Plan and supported by detailed findings.
Section 5004 specifies the contents of certifications of consistency to address the aforementioned need for
interagency coordination to ensure consistency with the coequal goals, inclusion of mitigation measures,
documentation on the use of best available science, continued implementation of adaptive management,
and compliance with all applicable laws. This regulation is necessary to clarify the Delta Reform Act
mandate by specifying the necessary content and findings for consistency determination.

A number of variations or alternative approaches were considered for consistency certification.

Section 5004 incorporated alternative approaches that are designed to be less intrusive to the regulated
community.

 In order to reduce burden on potentially affected agencies, additional administrative exemptions
to covered actions were added (as listed in section 5003(b)(2)).

 An alternative was considered that required implementation of all mitigation measures required in
the Delta Plan’s PEIR. The proposed policy narrows the mitigation measures to those feasible
measures identified in the Delta Plan PEIR and provides the flexibility to substitute with
mitigation measures that are equally or more effective.

 An alternative was considered that would have required strict compliance with all Delta Plan
policies. The proposed policy provides flexibility in cases when full consistency with all relevant
policies may not be feasible, but the project, on whole, is still consistent with the coequal goals.

 The proposed policy requires covered actions to include adaptive management plans consistent
with the adaptive management framework in the Delta Plan. An alternative considered requiring
strict compliance with the framework. The Council also considered both more-detailed and less-
detailed requirements for such plans. The proposed requirement was judged to provide the best
balance between meeting the mandate of the Delta Reform Act while providing agencies some
flexibility.

Article 3. Consistency with the Regulatory Policies Contained in the Delta Plan

Consistent with Water Code section 85302 through section 85308, the proposed regulatory policies
contained in the Delta Plan constitute measures that promote:

 All of the characteristics of a healthy Delta ecosystem,

 A more reliable water supply,

 Actions to implement the sub-goals and strategies for restoring a healthy ecosystem,

 Statewide water conservation, water use efficiency, and sustainable use of water,

 Options for new and improved infrastructure, and

 Effective emergency preparedness, appropriate land uses, and strategic levee investments to
reduce risks to people, property, and State interests in the Delta.

The following provisions of the proposed regulation are grouped according to the purposes they address:

 Provide a more reliable water supply for California
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 Protect, restore, and enhance the Delta ecosystem

 Protect and enhance the unique cultural, recreational, natural resources, and agricultural values of
the California Delta as an evolving place

 Reduce risk to people, property, and State interests in the Delta

A More Reliable Water Supply for California

As established by the Delta Reform Act, the goal of “providing a more reliable water supply for
California” is coequal with the goal of protecting, restoring, and enhancing the Delta ecosystem. Both
goals must be accomplished while protecting and enhancing the unique values of the Delta as an evolving
place. Promoting statewide water conservation, water use efficiency, and sustainable water use is an
objective inherent in the coequal goals.

The Delta Reform Act recognizes that “Delta watershed and California’s water infrastructure are in crisis
and existing Delta policies are not sustainable” (Water Code section 85001(a)). The economies of major
regions of the state rely upon the ability to use water within the Delta watershed or to import a portion of
their water supply from the Delta watershed. Yet, the predictability and the amount of expected imported
water deliveries from the State Water Project (SWP) and the federal Central Valley Project (CVP) over
the past decade is diminishing.

§5005. Reduce Reliance on the Delta through Improved Regional Water Self-Reliance

The Delta Reform Act codified the State’s policy “to reduce reliance on the Delta in meeting California’s
future water supply needs through a statewide strategy of investing in improved regional supplies,
conservation, and water use efficiency. Each region of the state that depends on water from the Delta
watershed shall improve its regional self-reliance for water through investment in water use efficiency,
water recycling, advanced water technologies, local and regional water supply projects and improved
regional coordination of local and regional water supply efforts” (Water Code section 85021.) Section
5005 is aimed at achieving this policy of reduced reliance on the Delta and improving regional self-
reliance by requiring a significant reduction in the amount of water used, or in the percentage of water
used, from the Delta watershed.

The intent of Section 5005 is to achieve the Delta Reform Act policies of reduced reliance on the Delta,
providing a more reliable water supply for the state, and promoting statewide water conservation, water
use efficiency, and sustainable water use (Water Code sections 85004, and 85020-85021). Section 5005
ensures that urban and agricultural water suppliers are taking appropriate actions to contribute to the
achievement of reduced reliance on the Delta by complying with the statutory requirements of SB X7 7
and other water management laws, and by implementing programs and projects that are locally cost
effective and technologically feasible for urban and agricultural water suppliers to increase water use
efficiency and conservation and diversify local water supply portfolios.

Many alternative approaches were considered by the Council in developing this regulation. Some were
modified and incorporated into Section 5005. Alternative approaches considered but not incorporated into
this regulation include:

 Eliminating this regulation by making it a recommendation only. This alternative approach was
not adopted because recommendations are not enforceable and would not accomplish the Delta
Reform Act mandate of an enforceable plan to further the achievement of the coequal goals.

 Decreasing the emphasis on water use efficiency and development of regional and local water
supplies. This alternative approach was not adopted because it would not accomplish the Delta
Reform Act mandate of reducing reliance on the Delta.
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 Limiting exports from the Delta and its watersheds by setting numerical targets for exports and
water use reduction. This alternative approach was not adopted because it was judged to be overly
prescriptive and not necessary to accomplish the Delta Reform Act mandate of improved water
supply reliability.

 Incorporating a contingency plan for managing shortages during extended interruptions of Delta
water supply. This part of the policy was removed in response to various stakeholder concerns.

Section 5005 incorporated the alternative approach of ensuring compliance with existing laws by making
certain types of covered actions inconsistent with the Delta Plan unless water suppliers that would receive
water pursuant to those covered actions complete urban or agricultural water management plans and
implement cost-effective programs and projects to reduce reliance on the Delta. It provides pathways for
water suppliers to comply with existing laws and Section 5005 within an existing and reasonable
institutional framework and considering practical limits of water and financial resources available.

§5006. Transparency in Water Contracting

The lack of accurate, timely, consistent, and transparent information on the management of California’s
water supplies and beneficial uses is a significant impediment to the achievement of the coequal goals.
Section 5006 is intended to remedy this problem through improved public involvement and transparency
in decision making processes by enforcing, with regard to certain types of covered actions, existing
contracting policies within the Department of Water Resources (DWR) and the Bureau of Reclamation.
The Council considered a transparency requirement for all Delta water users and agencies. However, in
order to reduce costs and time, Section 5006 reduces the regulatory burden by imposing this regulation
only on SWP and CVP water contracts.

Protect, Restore, and Enhance the Delta Ecosystem

In the Delta Reform Act, the goal of protecting, restoring, and enhancing the Delta ecosystem is coequal
to the goal of providing a more reliable water supply for California. Both goals must be accomplished
while protecting and enhancing the unique cultural, recreational, natural resource, and agricultural values
of the Delta as an evolving place. Inherent in the coequal goals is the objective to “restore the Delta
ecosystem, including its fisheries and wildlife, as the heart of a healthy estuary and wetland ecosystem”
(Water Code section 85020(c)).

Achieving the Delta ecosystem restoration goal means successfully establishing a resilient, functioning
estuary and surrounding terrestrial landscape capable of supporting viable populations of native resident
and migratory species with diverse and biologically appropriate habitats, functional corridors, and
ecosystem processes.

§5007. Update Delta Flow Objectives

Water flow in the Delta is critically important because flow affects the reliability of water supplies and
the health of the Delta ecosystem. The best available science demonstrates that flow management is
essential to restoration of the Delta ecosystem.

Altered flows in the Sacramento and San Joaquin rivers and their tributaries change flows within and out
of the Delta and affect salinity and sediment in the Delta. Fish and other aquatic species native to the
Delta are adapted to natural flow, salinity, and sediment regimes. Current flow, salinity, and sediment
regimes harm native aquatic species and encourage nonnative species. The best available science suggests
that the currently required flow objectives within and out of the Delta are insufficient to protect the Delta
ecosystem. Additionally, uncertainty regarding future flow objectives for the Delta impairs the reliability
of water supplies that depend on the Delta or its watershed. The predictability of water exports cannot be
improved and the Bay Delta Conservation Plan cannot be implemented without timely State Water
Resources Control Board (SWRCB) action to update flow objectives.
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Section 5007 is intended to achieve the legislative intent for the SWRCB to establish an accelerated
process to determine instream flow needs of the Delta for the purposes of facilitating the planning
decisions that are required to achieve the objectives of the Delta Plan (Water Code section 85086). The
dates specified in Section 5007 satisfy the need for timeliness while providing a reasonable period for the
SWRCB to conduct a public process using the best available scientific information. The implementation
mechanisms contained in Section 5007 also serve the purpose of an accelerated process.

Alternative approaches considered but not incorporated into the regulation include delaying the flow
objectives update process, establishing new or interim Delta flow objectives by the Council, and
specifying consequences of non-compliance. These alternatives were rejected either because they did not
adequately achieve the coequal goals or potentially exceeded the Council’s mandate or authority. Section
5007 satisfies the legislative urgency as well as conforms to existing regulatory authorities and public
trust obligations vested with the SWRCB.

§5008. Restore Habitats at Appropriate Elevations

§5009. Protect Opportunities to Restore Habitat

§5010. Expand Floodplains and Riparian Habitats in Levee Projects

§5011. Avoid Introductions of and Habitat Improvements for Nonnative Species

Sections 5008, 5009, 5010, and 5011 share a common background and purpose. Loss of habitat is one of
the largest stressors to the Delta ecosystem. An integrated, adaptive approach to restoring habitat must
address several issues. Features of the Delta landscape, particularly the condition of its waterways, the
elevation of its land, and other environmental conditions, have changed dramatically over the past
160 years. Damage to the habitats that support native species in the Delta has led to declines in native
animal and plant populations, affecting both resident and migratory species.

Nonnative species are a major obstacle to successful restoration of the Delta ecosystem because they
affect the survival, health, and distribution of native Delta wildlife and plants. There is little chance of
eradicating most established nonnative species, but management can reduce the abundance of some. The
resilience of native species is reduced by ongoing introductions of nonnative species and management
actions that enhance conditions for nonnative species.

Section 5008 requires habitat restoration activities in the Delta to occur at elevations appropriate for the
types of habitats to be restored, such as upland habitats to be restored at higher elevations than seasonal
floodplain habitat. Section 5008 addresses the reduction in the quality and diversity of habitats supporting
native species and furthers the goal of restoration of the Delta ecosystem as well as the sub-goal of
diverse and biologically appropriate habitats and ecosystem processes (Water Code section 85302 (c)(3)).

Section 5009 addresses the reduction in the extent of habitats supporting native species by requiring the
avoidance or mitigation of significant impacts to the opportunity to restore habitats within the priority
habitat restoration areas. This regulation furthers the goals to restore large areas of interconnected
habitats; establish migratory corridors for fish, birds, and other animals; and restore or increase migratory
bird habitat (Water Code section 85302).

Section 5010 addresses the reduction in the extent of habitats supporting native species and provides
opportunities to increase floodplain and riparian habitats in conjunction with levee projects. This
regulation furthers the goals of Delta ecosystem restoration as well as the sub-goal to restore large areas
of interconnected habitats (Water Code section 85302).

Section 5011 addresses nonnative species as major obstacle to successful restoration of the Delta
ecosystem by requiring the avoidance or mitigation of new introductions of nonnative species or by
habitat improvements that promote the continued survival of nonnative species. Section 5011 therefore



7

furthers the goal to reduce threats and stresses on the Delta ecosystem (Water Code sections 85302 (c)(4)
and 85302 (e)(3)).

Sections 5008, 5009, 5010, and 5011 incorporate the best scientific information available, consistent with
the Delta Reform Act mandate. The sections are also consistent with restoration strategies promoted by
the Ecosystem Restoration Program of the CALFED Bay-Delta Program, as well as restoration programs
and projects undertaken by resource agencies currently and over the last two decades, including the
Department of Fish and Game’s draft Conservation Strategy for Restoration of the Sacramento-San
Joaquin Delta Ecological Management Zone and the Sacramento and San Joaquin Valley Regions
(November 2011) and the administrative draft Bay Delta Conservation Plan (February 2012). These
regulations incorporated flexibility through provisions for feasibility analyses and mitigation measures.

The Council considered alternative approaches that either diminished or expanded the geographic scope
of ecosystem protection and restoration requirements. They were rejected because the proposed
regulatory language was judged to provide the best balance between achieving the coequal goal of
ecosystem restoration versus imposing potential costs and other effects on existing Delta residents and
users.

Protect and Enhance the Unique Cultural, Recreational, Natural Resources, and Agricultural Values
of the California Delta as an Evolving Place

An objective of the Delta Reform Act is to protect and enhance the unique cultural, recreational, natural
resource, and agricultural values of the Delta as an evolving place while providing a more reliable water
supply for California and protecting, restoring, and enhancing the Delta ecosystem. Achieving this
objective begins with recognizing the values that make the Delta a distinctive and special place.

The Delta’s uniqueness, however, does not exempt it from change. Increasing pressures of growing
populations, shifting commodity markets, climate change, and rising sea levels will require new ways of
adaptation for this region. Some changes are driven by the Delta’s location at the center of California’s
water systems and are required to meet statewide goals of restoring the Delta’s ecosystem and improving
water supply reliability. Other changes may be necessitated by the risk of floods, earthquakes, or other
events that threaten the Delta’s levees and islands. Some changes can be managed by policies that shape
how the Delta’s traditions are honored and its history preserved, guide new development, enhance
recreation and tourism, and encourage agriculture, business expansion, and economic development.
Protecting the Delta as an evolving place means accepting that change will not stop, but that the
fundamental characteristics and values that contribute to the Delta’s special qualities and that distinguish
it from other places can be preserved and enhanced while accommodating these changes. The Delta
Reform Act recognizes not only the uniqueness of the region, but also that it is managed and influenced
by many State, federal, and local agencies, often with differing views about the Delta and with
overlapping and sometimes conflicting jurisdictions. Through the Delta Plan, the Council intends to foster
a common vision for the future of the Delta as a place and to promote more effective coordination among
these agencies.

§5012. Locate New Development Wisely

§5013. Respect Local Land Use When Siting Water or Flood Facilities or Restoring Habitats

Sections 5012 and 5013 are designed to achieve the State policy objective to protect and enhance the
unique cultural, recreational, and agricultural values of the California Delta as an evolving place (Water
Code section 85020).

Section 5012 restricts certain types of urban development outside of urban areas and rural communities in
order to conserve farming and rural land use, protect the unique character of historic Delta communities,
and allow for development that supports agricultural and recreation-related economic activities. This
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regulation furthers the legislative intent for careful planning and managing land use in the Delta (Water
Code section 85022(c)(4)).

Section 5013 requires the avoidance or reduction of conflicts with existing or planned land uses in
locating water management, ecosystem restoration, or flood management infrastructure in the Delta.
Section 5013 therefore protects the unique values of the Delta and encourages cooperation and
coordination of planning and development for mutually beneficial uses (Water Code section 85022(d)(4)).

Alternative approaches to sections 5012 and 5013 were considered by the Council, ranging from no
specific policies to policies that were more restrictive on development and facilities. The proposed
policies were chosen because they encourage development within areas currently designated for such use
by local land use plans and reflect land use recommendations in the Economic Sustainability Plan
developed by the Delta Protection Commission (2012). The proposed policies also allow development of
necessary water supply, ecosystem restoration, and flood management projects while considering planned
land uses and land ownership. The areas designated in sections 5012 and 5013 resulted from information
and concerns provided by Delta cities and counties, agencies, and the public.

Reduce Risk to People, Property, and State Interests in the Delta

The Delta Reform Act states that, inherent in the coequal goals for management of the Delta, the policy of
the State is to achieve the objective of reducing risks to people, property, and State interests in the Delta
by effective emergency preparedness, appropriate land uses, and investments in flood protection. The
Delta Reform Act also directs the Council, in consultation with the Department of Water Resources, the
Central Valley Flood Protection Board, the Delta Protection Commission, local agencies, and the
California Water Commission, to recommend priorities for State investments in levee operation,
maintenance, and improvements in the Delta.

§5014. Prioritization of State Investments in Delta Levees and Risk Reduction

A proactive, effective methodology is needed for prioritizing State funds for use in operating,
maintaining, and improving Delta levees with a systemwide approach. Although the State has expended
millions of dollars since the early 1970s on Delta levees, almost half of the Delta’s acreage is not
protected by levees that meet the Federal Emergency Management Agency Hazard Mitigation Plan
guidance today. The State encourages efforts by landowners, reclamation districts, and other parties using
local resources to perform levee upgrades beyond the standards that may be funded by the State.

Section 5014 requires the Council to develop funding priorities for State investments in Delta levees by
January 1, 2015, in consultation with named State agencies and local agencies. These funding priorities
shall include the listed strategic considerations supported by actions and assessments to be conducted by
the Department of Water Resources. Section 5014 also requires the use of interim priorities to guide
discretionary State investments in Delta flood risk management. Section 5014 achieves the Water Code
section 85306 requirement that the Delta Plan recommend priorities for State investments in Delta levees,
including project and non-project levees. Section 5014 also achieves the Water Code section 85305
requirement to promote effective emergency preparedness, appropriate land uses, and strategic levee
investments.

An alternative approach that defined a more rigid priority system for State investment in Delta integrated
flood management was also considered by the Council. Section 5014 reflects a comprehensive, balanced,
and reasonable approach that maximizes coordination of public agencies with flood management and land
use responsibilities in the Delta, as well as efficient and effective use of existing knowledge, resources,
and funding.

§5015. Require Flood Protection for Residential Development in Rural Areas
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Section 5015 furthers the goal of protecting the unique values of the Delta, per the Delta Reform Act. It
also addresses a goal set in the Central Valley Flood Protection Act of 2008 (Government Code section
65865.5) to provide the 200-year level of flood protection in urban and urbanizing areas of Central
Valley. Section 5015 extends this protection to residential developments, of 5 or more parcels, in rural
areas.

The Council considered the alternative of no change to existing standards, and also considered more rigid
standards for levee protection. The proposed policy extends the 200-year protection standard to rural
development in the Delta. The Council felt that unique concerns for human life and safety from flooding
in the Delta warranted extending protection to rural developments. The proposed policy provides
flexibility and cost-effective protection by allowing other flood-proofing methods as alternatives to levees
as the means to provide a 200-year level of flood protection.

§5016. Floodway Protection

§5017. Floodplain Protection

Sections 5016 and 5017 share a common purpose and need. Local land use policies guiding development
in floodways are not consistent across Delta counties. Floodways have not been established for many of
the channels in the Delta by the Federal Emergency Management Agency or by the Central Valley Flood
Protection Board. In light of these inconsistencies, the Delta Plan addresses these issues and highlights the
need for the protection of floodplains and floodways consistent with improved flood protection. Over the
next 100 years, Delta floodways may expand and deepen because of sea level rise and changing
precipitation patterns. Development in existing or potential future designated floodplain or bypass
locations in the Delta or upstream of the Delta can permanently eliminate the availability of these areas
for future floodplain usage. It is important to identify floodplain areas now for immediate protection and
eventual integration into the flood protection system.

Both sections 5016 and 5017 restrict encroachments in floodways and designated floodplains to further
the dual purposes of reducing risks to people, property, and state interests in the Delta (Water Code
section 85020), and protecting the carrying capacity of designated floodways by prohibiting
encroachments (Water Code section 8410).

An alternative approach was considered that would have allowed no encroachments. That approach was
rejected as overly restrictive and potentially costly. The proposed sections 5016 and 5017 provide some
flexibility by allowing appropriate analyses to demonstrate that an encroachment does not impede the free
flow of water, jeopardize public safety, or significantly impact floodplain function.

Additional Proposed Policy Actions

§5018. Just Compensation

§5019. Property Owner Rights

§5020. No Increase in State’s Flood Liability

Sections 5018 and 5019 share a common background and purpose. The Delta Reform Act directs the
Council to develop a legally enforceable long-term management plan for the Delta and includes a
mechanism for enforcement of Delta Plan policies over State and local actions identified as covered
actions. The Delta Plan draws upon existing State and federal laws and policies and ongoing programs to
chart a course to further the coequal goals. The Council is one of many agencies with an interest in the
Delta, and was granted specific regulatory and appellate authority over certain actions by the Delta
Reform Act. These form the basis for the Delta Plan’s enforceable policies.

The Council was not granted unlimited authority over actions related to flood risk reduction, water
supply, and the environment. Accordingly, sections 5018 and 5019 were included to make specific
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constraints on the Council’s authority to take or damage private property rights without just
compensation.

Section 5020 states that the provisions in this Chapter shall not increase the State’s flood liability,
consistent with Water Code section 85032(j).

Technical and Empirical Studies, Reports, or Documents

Delta Plan

The Delta Plan serves as a comprehensive management plan in guiding the State and local agency actions
related to the Delta to achieve the coequal goals (Water Code section 85300). Primarily, the Delta Plan
functions as a strategic document because it provides guidance and recommendations to cities, counties,
and State, federal, and local agencies to restore the Delta ecosystem and provide a more reliable water
supply for California. The Delta Plan also contains a number of significant regulatory policies with which
cities, counties, and State and local agencies are expected to comply. Collectively, these regulatory
policies will further the legislative intent contained in the Delta Reform Act, codified in Water Code
sections 85000 to 85350. The Delta Plan provides the basis for the regulatory policies included in this
document and fulfills the legislative intent of serving as a legally enforceable plan.

A total of eight drafts of the Delta Plan were prepared, progressively incorporating comments received
and considered by the Council. The Fifth Staff Draft Delta Plan, published in August 2011, described a
set of proposed regulatory policies and was the subject of the November 2011 Draft PEIR. Comments
received on the drafts were considered and incorporated into the November 2012 Final Draft Delta Plan,
with minor revisions, which constitutes the basis of the current set of proposed regulations.

Delta Plan Draft Program Environmental Impact Report

The Council is the project proponent and State lead agency under the California Environmental Quality
Act (CEQA) for the Delta Plan. CEQA generally requires lead agencies to consider the environmental
consequences of a project over which they have discretionary authority before approving, carrying out, or
funding the project. Under CEQA, a project is an activity that may cause either a direct physical change in
the environment or a reasonably foreseeable indirect physical change in the environment. CEQA requires
a lead agency to prepare an EIR if there is a fair argument that the project may have a significant
environmental effect.

A Draft PEIR was published by the Delta Stewardship Council in November 2011. The Draft PEIR
evaluated the proposed regulatory policies in the August 2011 Fifth Staff Draft Delta Plan, which
constituted the Proposed Project. Comments received on the Draft PEIR and Fifth Staff Draft Delta Plan
were considered by the Council. The November 2012 Final Draft Delta Plan contains a revised set of
regulatory policies that are part of the Revised Project. A Recirculated Draft Delta Plan PEIR evaluating
the November 2012 Final Draft Delta Plan has been released and is concurrently under public review. The
Recirculated Draft Delta Plan PEIR is an additional volume of the Draft PEIR and revisits only the
sections of the Draft PEIR to which significant new information has been added, including the description
and analysis of the Revised Project.

The action considered by the Council is the adoption of the Delta Plan. The set of binding regulatory
policies and nonbinding recommendations and performance measures contained in the November 2012
Final Draft Delta Plan is what the Recirculated Draft PEIR calls the “Revised Project.” CEQA requires
that the lead agency use its independent judgment to formulate and evaluate in an EIR a reasonable range
of alternatives to the project that could “feasibly attain most of the basic objectives of the project and
avoid or substantially lessen any of the potential adverse environmental impacts of the project.” The range
of alternatives analyzed in the Recirculated Draft Delta Plan PEIR includes: Proposed Project described in
the August 2011 Fifth Staff Draft Delta Plan, No Project Alternative, and Alternatives 1A, 1B, 2, and 3.
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These alternatives and comments received informed the Council on its formulation of the proposed
regulatory policies.

Cost Analysis

The Delta Reform Act requires State or local agencies that propose to undertake covered actions to certify
with the Council, before acting, that their proposed plans, programs, or projects are consistent with the
Delta Plan. The Cost Analysis for Proposed Delta Plan Regulation in Support of Economic and Fiscal
Impact Statement, dated November 2012, identifies the economic and fiscal impacts to business
associated with the proposed regulatory policies contained in the Delta Plan. This analysis is used to
support estimates used in STD 399, Economic and Fiscal Impact Statement, and its attachment.

Other Technical and Empirical Studies, Reports, or Documents

The proposed regulatory policies contained in the Delta Plan are based on the best scientific information
available to the Council, as documented in the bibliography of the November 2012 Final Draft Delta Plan.

Benefits of the Proposed Regulations

The Delta Reform Act of 2009 provides that the “Sacramento-San Joaquin Delta watershed and
California’s water infrastructure are in crisis and existing Delta policies are not sustainable. Resolving the
crisis requires fundamental reorganization of the state’s management of Delta watershed resources (Water
Code section 85001(a)).

The Act consequently established the Delta Stewardship Council and required it to adopt and implement a
legally-enforceable Delta Plan to further the achievement of the coequal goals of providing a more
reliable water supply for California and protecting, restoring, and enhancing the Delta ecosystem, and to
do so in a manner that protects and enhances the unique cultural, recreational, natural resources, and
agricultural values of the Delta as an evolving place. The Act also specified other goals and objectives to
be addressed in the Delta Plan (see for example in section 85001(c), sections 85020-85023, and section
85301-85307- of the Water Code).

The proposed regulations are based on the “policies” contained in the Delta Plan. Implementation of the
proposed regulations would provide the best means to achieve the coequal goals and additional goals and
objectives required by the Act.

Reasonable Alternatives to the Proposed Policy Actions

The Council selected the proposed policies as preferred to the alternative approaches for the reasons
described in the earlier discussion of this document. Reasons included failure to meet the legislative
mandate of the Delta Reform Act, unacceptable environmental or economic impacts, and overly costly or
burdensome to implement.

Additionally, the Council studied in its Draft PEIR various alternative suites of enforceable policies and
nonbinding recommendations based on comments submitted by various stakeholder groups. Those
alternatives, summarized below, helped the Council formulate the proposed regulations.

The Draft PEIR and Recirculated Draft PEIR were prepared by the Council as the project proponent and
State lead agency under CEQA. The Final Draft Delta Plan November 2012 constitutes the Revised
Project, which consists of regulatory policies, recommendations, and performance measures. The Draft
PEIR, which consists of Volumes 1 and 2 and the Recirculated Draft PEIR Volume 3, evaluates a range
of reasonable alternatives to the project being considered (the Revised Project). The Revised Project
includes adoption of the regulatory policies in the Delta Plan.

The alternatives were developed based on information collected during the CEQA scoping process and
during development of eight drafts of the Delta Plan. In accordance with the CEQA Guidelines, the range
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of alternatives was developed and evaluated for the ability to feasibly attain most of the basic objectives
of the project being considered, and to avoid or substantially lessen any of the significant effects of the
project. All of the alternatives analyzed, including the No Project Alternative, were evaluated at an equal
level of detail (while avoiding unnecessary repetition).

Summary Description of Alternatives Evaluated in the Draft PEIR

No Project Alternative

The No Project Alternative consists of the environment if no Delta Plan, and consequently no regulatory
policies, are adopted.

Alternative 1A

Alternative 1A would generally decrease the emphasis on local and regional water self-reliance, and less
implementation of water conservation and efficiency measures to reduce reliance on Delta water supplies.
Alternative 1A would focus levee modifications and construction to areas with high benefit-to-cost ratios
and would emphasize other measures to reduce flood risks. Alternative 1A would have more emphasis on
protecting water quality at the SWP and CVP south Delta pumping plant intakes and diversions.

Alternative 1B

Alternative 1B would not contain any regulatory policies. Alternative 1B would emphasize a phased
approach and would take a less aggressive approach to increase local and regional water supplies and
reduce reliance on Delta water supplies. Alternative 1B would have less emphasis on ecosystem
restoration, less aggressive levees construction until collaborative studies are completed. Alternative 1B
would involve more dredging of Delta channels to maintain or increase capacity, and would focus levee
maintenance and modifications on critical levees that would convey water from the Sacramento River to
the SWP and CVP south Delta intakes and diversions.

Alternative 2

Alternative 2 would take a more aggressive approach to increase local and regional water supplies in the
form of new or expanded groundwater storage and use, ocean desalination plants, and stormwater
recycling treatment plants. It would involve more water use efficiency and conservation by establishing
specific targets for water use reduction in order to reduce reliance on Delta water supplies. Alternative 2
would develop water quality and flow objectives to support public trust resources, and would emphasize a
phased approach to ecosystem restoration and eliminate land uses that could increase the risk to human
life due to levee failure.

Alternative 2 would have more emphasis on protection of floodways and floodplains from encroachment,
and expansion of floodplain bypass areas. Alternative 2 would have less emphasis on reducing flood risk
through investment in levee improvements.

Alternative 3

Alternative 3 would take a less aggressive approach to regional water balances for users within the Delta
and Suisun Marsh. It would emphasize ecosystem restoration on publicly-owned lands and minimize
major developments in flood risk areas. Alternative 3 would increase protection and enhancement of
Delta communities and culture, protect Delta agricultural land, conduct less ecosystem restoration, and
impose fewer regulations for Delta counties. Alternative 3 would involve less water efficiency and
conservation measures for water users located in the Delta and Delta watershed. Alternative 3 would have
less emphasis for the use of setback levees, fewer new levees and less floodplain expansion into
agricultural lands. Alternative 3 would involve more levee maintenance, levee modification, and dredging
to protect agricultural lands in the Delta.
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Original Proposed Project

The Original Proposed Project is the proposed Delta Plan as presented in the August 2011 Fifth Staff
Draft Delta Plan. Overall, the Original Proposed Project would have less emphasis on water use
efficiency and development of local and regional water supplies to reduce reliance on Delta export. The
Original Proposed Project would have less emphasis on reduction of nonnative invasive species and
stressors, less protection of existing and planned land uses in the Delta, and more emphasis on levee
improvements in areas with agricultural, recreational, public services and utilities, transportation, or
ecosystem land uses.

The Draft PEIR and Recirculated Draft PEIR are under concurrent public review with the proposed
regulations. The Council will make a determination on the proposed regulatory policies upon the
conclusion of both the CEQA process and the rule-making process.

Reasonable Alternatives to the Proposed Regulatory Policies that Would Lessen Adverse Impact on
Small Business

The direct cost of the proposed regulatory policies falls on State and local public agencies, not on
businesses. Businesses in general are affected by (1) costs passed on by a local agency through
assessments, rates, fees, or other charges; and (2) benefits foregone or additional costs if a covered action
must be modified to comply with Delta Plan policies. There is no evidence that small businesses would be
disproportionately affected or overly burdened by the proposed regulation.

Several policies incorporated alternative approaches to avoid or minimize impacts on small businesses in
the Delta. For example, agricultural production is not considered a covered action under section 5003, and
the section includes a list of administrative exemptions. Sections 5012 and 5015 explicitly exclude cities,
their area of influence, and unincorporated towns to avoid or minimize impacts on small businesses in the
Delta. Limitations on construction or development in the Delta (section 5012) specifically exempt
“commercial recreational visitor-serving uses or facilities for processing of local crops or that provide
essential services to local farms.” Section 5013 directs covered actions to avoid conflicts with existing
land uses including farming.

Evidence Supporting the Council’s Initial Determination that the Proposed Regulatory Policies will
not have a Significant Adverse Economic Impact on Business

The Council’s initial determination that the proposed regulatory policies will not result in significant
adverse economic impact on business is based on the Economic and Fiscal Impact Statement (STD 399)
and its attachment, and further supported by the Cost Analysis for Proposed Delta Plan Regulations.

Delta Plan proposed regulatory policies apply to State and local agencies. Private businesses and
individuals are not directly affected by costs of Delta Plan proposed regulatory policies. However, private
businesses and individuals could be affected indirectly in two ways. First, costs could be recovered by a
lead agency of a covered action through taxes, user fees, assessments, or other mechanisms the agencies
use to fund activities. Second, costs could be borne by private businesses and individuals if they would
benefit from a covered action but must forego some of the benefit in order to make the covered action
consistent.

Several policies incorporated alternative approaches to avoid or minimize impacts on small businesses in
the Delta. For example, agricultural production is not considered a covered action under section 5003, and
the section includes a list of administrative exemptions. Sections 5012 and 5015 explicitly exclude cities,
their area of influence, and unincorporated towns to avoid or minimize impacts on small businesses in the
Delta. Limitations on construction or development in the Delta (section 5012) specifically exempt
“commercial recreational visitor-serving uses or facilities for processing of local crops or that provide
essential services to local farms.” Section 5013 directs covered actions to avoid conflicts with existing
land uses including farming.
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The Council expects and intends that substantial statewide benefits will result from achievement of the
Delta Plan’s goals of ecosystem restoration, water supply reliability, and flood protection. On a statewide
basis, the resulting benefits to private businesses and individuals are expected to outweigh any costs
imposed on them.

The benefits and economic impact on business that will result from the Council’s proposed regulatory
policies are discussed in greater detail in the Cost Analysis for Proposed Delta Plan Regulations,
November 2012.

Rationale for the Council’s Initial Determination that the Proposed Regulatory Policies are
Reasonably Necessary

The Council determines that implementation of the proposed regulatory policies is necessary in order to
achieve the coequal goals as enumerated in the 2009 Delta Reform Act. The authority vested in the
Council to make consistency determinations ensures that Delta-related activities will be coordinated and
legally enforceable under the oversight of the Council.

Duplication or Conflict with Federal Regulations

The Council conducted a review of the Code of Federal Regulations and found no regulation that
duplicated or conflicted with this proposed regulation. The Council made specific effort to coordinate and
conform its policies to existing federal standards, consistent with the goals of the Delta Plan.
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