
1 

Covered Actions  
Certification of Consistency 
and Appeals Training 



Agenda 
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1. Welcome 

2. Overview of the Delta Plan 

3. What is a Covered Action – what kinds of projects are regulated? 

4. What does it mean to be consistent with the Delta Plan? 

5. What should I do if I disagree? 

6. How does all this relate to the Bay Delta Conservation Plan 
(BDCP)? 

7. Concluding Remarks 



Overview of the Delta Plan 
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2009 Delta Reform Act created Council and required comprehensive, long-
term management plan for the Delta 

Law provided specific direction for what Plan should include 

Enforceable regulatory authority, requires state and local agencies to be 
consistent with the Delta Plan (covered actions) 

The Delta Stewardship Council unanimously adopted the Delta Plan on May 
16, 2013  

Office of Administrative Law subsequently approved the Delta Plan’s 14 
regulatory policies becoming legally-enforceable regulations on September 1, 
2013   
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What is a Covered Action? 
What kinds of projects qualify and who 
determines that? 



A Covered Action 
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Defined by Water Code section 85057.5 

1. Will occur, in whole or in part, within the boundaries of the Delta or Suisun 
Marsh. 

2. Will be carried out, approved, or funded by the state or a local public agency. 

3. Will have a significant impact on achievement of one or both of the coequal 
goals or the implementation of government-sponsored flood control programs 
to reduce risks to people, property, and state interests in the Delta. 

4. Is covered by one or more provisions of the Delta Plan 

Water Code provides broad and specific statutory exemptions; Council 
provides some specific definitions for what actions won’t have a significant 
impact. 

   



Provisions of the Delta Plan 
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14 regulatory policies of the Delta Plan 

• 13 technical policies used to determine if an activity is a covered action. 

• 1 general policy that applies to all covered actions. 

Technical policies have consistent structure identifying targeted activities: 

(b) For purposes of the Water Code section 85057.5(a)(3) and Section 
5001(j)(1)(E) of this Chapter, this policy covers a proposed action to 
export water from, transfer water through, or use water in the Delta 
but does not cover any such action unless one or more water suppliers 
would  receive water as a result of the proposed action. 

   



Covered Action Determination 
 

7 

 

Is made by the state or local agency undertaking, 
approving or funding the proposed activity 

Is not appealable to the Council, but may be 
subject to judicial review 

   



8 

Consistency – It’s a self certification 



Covered Action Consistency 
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State and local agencies responsible for covered actions 
must file a certification of consistency with Council. 

It is a self-certification process.  

Certifications of consistency must include detailed findings 
for the regulatory policies implicated by the activity. 

Council will post certifications, upon receipt, for a 30 day 
public review period. 
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Appeals 



The Public’s role in Covered Actions 
Water Code section 85225 (et. seq.) 
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Review the certification of consistency and the detailed 
findings within 30 days. 

Consider if the covered action is consistent with the regulatory 
policies of the Delta Plan. 

If there is an inconsistency, will the covered action have a 
significant adverse impact on either of the coequal goals or a 
government-sponsored flood control program? 

Should you file an appeal? 

The Council will hold a hearing and determine if the action is 
consistent with the Delta Plan. 

   



Appeal of a Covered Action 
-There is a formal process- 
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Council has developed administrative procedures governing 
appeals. 

Appeals must be complete and must be submitted 
electronically. 

Council has developed web page to assist. 

Appeals can be dismissed without a hearing if incomplete or 
based on issue(s) outside Council’s purview. 

 



Walk through Online Forms 
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Walk through Online Forms 
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The BDCP 



BDCP and the Delta Plan 
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If the BDCP is successful, it will be incorporated into the 
Delta Plan per Water Code section 85320 (e). 

The BDCP cannot be appealed to the Council as 
inconsistent with the Delta Plan. 

The determination by Fish and Wildlife that the BDCP 
met the requirements of Water Code Section 85320 
may be appealed to the Council. 
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Questions? 

 
 

                          
www.deltacouncil.ca.gov 
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