
Phil, 
 

I started applauding when, at the Council meeting on Friday, you began expressing concern about yet 

another endless and inconclusive study of the Delta levee system. However, I was disappointed when 

you uttered the phrase “nobody has done it”.  I understand that you are determined, for whatever 

reason, to ignore the findings of the Economic Sustainability Plan (ESP) of the Delta Protection 

Commission regarding the levee system, but the facts on which those findings were based will not go 

away.  The ESP basically found that there are three categories of levees within the overall levee system, 

much as Gil Cosio noted during the public comment period:  

 

(1) The levees that protect lands that are largely below sea level that will be flooded permanently as a 

result of a levee breach, unless the levee is repaired and the water pumped out.  This obviously has big 

economic and potentially big environmental and social consequences.  The ESP recommended that 

these levees be improved to a higher Delta-specific levee standard that has become known as the “fat 

levee” standard.  The argument that this would be too expensive simply does not hold water given the 

value of the infrastructure on many of these islands in addition to the loss of agricultural lands, the loads 

that would be imposed on adjacent islands, the likely enhancement of salt water intrusion into the 

Delta, and the uncertain and possibly negative changes in the ecosystem that would occur.  I take it from 

your remarks this morning that you still think that there is some economic or “scientific” argument for 

not restoring flooded islands, but you are likely unaware that the UC Davis folks progressively backed off 

from their original position on that and what remained was debunked in the ESP. Although the cost of 

“fat levees” was questioned by the peer review panel assembled by the Delta Science Program, the 

costs that were suggested in the ESP were subsequently confirmed to be realistic by the actual 

construction of fat levees on Jones Tract.   

(2) All other permanently maintained levees.  The State and Federal governments agreed back in 1982 

that these levees should be improved to what subsequently became the Delta-specific PL 84-99 

standard.  The ESP explains that while not specifically designed to be earthquake-resistant, PL 84-99 

levees actually offer good earthquake resistance except in the limited number of cases where they 

actually contain loose sands. There was adequate funding in the last bond measures to improve 

essentially the entire maintained levee system to this standard but that has not happened because of 

some diversion of funds and other foot-dragging.  But what was agreed to in 1982 is still a good 

standard and bringing all the permanently maintained levees in the Delta up to this standard is the 

immediate priority.  Project levees are a special case that might fall into either of these first two 

tiers.  While the project levees within the Delta generally have geometry that complies with the PL 84-99 

standard, they may also have more defects, including loose sands within the levee or the immediate 

foundation, that need to be corrected.  However, this is a problem that will not be resolved by any 

prioritization study, but rather requires that someone hit the Corps of Engineers with a 2 by 4. 

(3) Levees that are not being maintained because they are part of a flood bypass or protect land that has 

been definitively set aside for habitat restoration.  [As an aside, the remarks by the representative of the 

Metropolitan Water District about lands “at an appropriate elevation” for conversion from agricultural 

land to habitat, presumably tidal or sub-tidal habitat, perpetuate one of the basic flaws of the BDCP, 

that has unwisely been included in part in the Delta Plan, which is that lands targeted for conversion to 



tidal marshes be chosen on the basis of elevation rather than proximity to the populations for which the 

marshes are intended to generate a food supply.] 

 

As Gil Cosio said, pretty much everyone who is actually familiar with the Delta, already knows what 

category or tier various islands and tracts fall into and prioritization within those tiers should be 

relatively straightforward. This really isn’t even a Gordian knot that someone needs to slash 

through.  The knottier part of the problem falls to the sister study that is to be conducted by the Delta 

Protection Commission – how to herd the cats and persuade them to pay their fair share.  That said, 

repeating the language of the comments that I submitted on the RFP: 

 
“I do believe that the collection of island-by-island data and the assessment of benefits to the various 

beneficiaries will be most helpful in paving the way for a future Delta Flood Risk Management Assessment 

District, but your consultant should not over emphasize island-by-island prioritization at the expense of 

remembering that the levees act as a system.  I have previously suggested that this prioritization should be 

done more in terms of categories of islands and tracts, rather than individual islands and tracts, using 

categories such as: 

 
The eight western islands which are critical to maintaining water quality; 

Islands that house state highways and other critical infrastructure such as the BNSF railroad, the 

Mokelumne Aqueduct and various gas and electric power facilities; 

Islands that are critical for the passage of flood flows through the Delta; 

Islands that border the paths for through-Delta conveyance of water for export; 

Islands that serve as critical habitat for migrating birds or other species; 

Islands that protect legacy communities and the national heritage. 

 

Because not all Delta levees could be simultaneously improved to the higher Delta-specific levee standard 

simultaneously, even if funds were magically available, it would be helpful to know which of these 

groupings would return the greatest benefit if they were improved to that higher standard, because it is not 

immediately obvious which should be raised to that standard first.” 

 

I should note in view of other ongoing proceedings that I am not opposed to ARCADIS US leading your 

study and in fact wish them well, but if they want to burnish their reputation rather than damage it, they 

would do well to take heed of what is said in quotes above in addition to the cautions expressed by 

yourself and other Council members at Friday’s meeting. 

 

I also cannot help but note, as I have before, that your obsession with limiting the State’s liability for the 

Delta Levee System is misplaced.  The Paterno Case did not create new law in the same way that some 

previous inverse condemnation cases did.  It basically just confirmed the obvious.  In that case the State 

had liability because it had accepted the project levees from the Federal government but had not done an 

evenhanded job in using tax monies to maintain them.  The Delta levee system is different, but not that 

different.  The State accepted the lands in question from the Federal government with certain 

responsibilities and they have not done an evenhanded job in maintaining the lands that were 



reclaimed.  They have had programs for maintenance and improvement of levees, such as the PL 84-99 

program, that has not been completed.  All the talk in the world will not protect the State from at least 

being sued if they fail to continue with and complete their responsibilities with respect to the reclamation 

of the Delta.  However, I do believe that the proposed Delta Flood Risk Management Assessment District is 

a positive way for the State to limit their inverse condemnation liability by actually addressing the problem 

while minimizing the financial burden to the general taxpayer by implementing the beneficiary pays 

principle.  

 

I am attaching a copy of my full comments on the RFP and a previous communication to you that overlaps 

with this one.  As usual, I would be happy to talk further at your convenience. 

 

Regards, 

 

Bob 

 

Robert Pyke Ph.D., G.E. 
 
______________________ 
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May 15, 2013 

 

Mr. Phillip Isenberg 

Chair, Delta Stewardship Council 

980 Ninth Street, Suite 1500 

Sacramento, California  95814 

 

 

Re: Council Direction Regarding Levee Priorities 

Agenda Item 7 - May 16-17 Council Meeting 

 

Dear Phil, 

 

The Delta Reform Act of 2009 states, in Section 85306, that “the council, in consultation 

with the Central Valley Flood Protection Board, shall recommend in the Delta Plan 

priorities for state investments in levee operation, maintenance, and improvements in 

the Delta, including both levees that are a part of the State Plan of Flood Control and 

nonproject levees.”  I don’t see that you have done that any more than you delivered a 

Delta Plan by the deadline set in the same legislation that includes “quantified or 

otherwise measurable targets”, but that is not my principal reason for writing.  Rather it 

is that you now propose to do an overly detailed study that likely will not be completed 

until the proposed deadline of January 1, 2015, to accomplish what could and should 

have been done already. 

 

I am not opposed to the concept that there should be some rational prioritization of 

levee expenditures, on all of improvement, inspection and maintenance and emergency 

preparedness and response, but much of the groundwork for that has already been done 

in the Economic Sustainability Plan of the Delta Protection Commission and I have 

previously suggested to the Council that to extent it to a more complete prioritization is 

not that complex or lengthy a task.  Further, this is a task that might best be left to the 

proposed Delta Flood Risk Management Assessment District which the Delta Plan 

envisions to be the entity that will establish a rational beneficiary pays system for 

funding the local component of the sums needed for the improvement and maintenance 

of the Delta levee system.   

 

Oops, there I said it!  The Delta levees and channels comprise a system.  That is why 

ranking individual levees and islands is of limited value.  Because the levees act as a 
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system, all maintained levees need to be brought as soon as possible up to a minimum 

standard that provides reasonable protection against flood loadings and significantly 

increases the robustness of the levee system under earthquake loadings.  Then the levees 

that protect land below sea level need to be improved to a higher standard that will 

make the system quite robust under more extreme floods, earthquake and sea level rise. 

In both cases there needs to be some prioritization as funds are not unlimited and even 

if they were, work should be scheduled in an orderly fashion, but prioritization is a 

relatively simple task. High priority should be given to the eight western islands that 

serve as a bulwark against salt water intrusion and to the islands and levees that contain 

critical infrastructure.  To the extent that the export water contractors contribute to the 

funding, that critical infrastructure would include the principal paths for export water 

conveyance through the Delta.  Whether islands that contain legacy towns should be 

given equally high priority, or whether the legacy towns should be protected by ring 

levees in order to facilitate rehabilitation and economic development, is an issue that 

does need further study but that I don’t see on the staff’s proposed scope of work.  

Indeed, one might argue that benefit-cost studies of various categories of levee upgrades 

would be a more effective use of whatever funds you have available for studies of this 

kind than the prioritization exercise that you are contemplating and would provide 

additional muscle to the proposed Delta Flood Risk Management Assessment District. 

 

Relative to that proposed scope of work I have the following comments.  In theory an 

asset exposure analysis is a fine thing, but in practice it is of limited value, like all 

reliability analyses, unless you have sufficient data to make accurate calculations.  One 

of the principal components of an asset exposure analysis in this case has to be an 

evaluation of the probability of levee breaches and flooding.  When that was attempted 

by DRMS it was not very accurate in spite of having something like a $5 million budget 

and several years to perform the work.  In part that is because it was data limited and 

when the consultants pointed out the critical data gaps to DWR, they were told to 

proceed regardless because schedule was paramount.  As has been pointed out to you 

previously, one of the results of that was that the levees protecting the Brookside 

development in Stockton, which are relatively modern and sound, were said to have an 

annual probability of failure of 7 percent whereas the adjacent levees on the Wright-

Elwood tract, which include a lot of construction debris, were said to have an annual 

probability of failure of 2 percent.  Without adequate data, it is debris in, debris out in 

this kind of analysis. 

 

Also, I guess as a simple soils engineer I do not really understand terms like tiered 

ranking structure and cost allocation structure for apportioning … costs to the 

appropriate beneficiary.  I understand that under current State law assessments have to 

be apportioned in proportion to the benefits but again this seems to imply a level of 
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prioritization and apportionment that is more detailed than the readily available data 

will justify. If the Council members fully understand these terms and think that the 

implied level of effort is necessary, I wish you well, but be warned that if your staff and 

consultants try to bite off more than they can chew, I will be back to tell you that I told 

you so! 

 

But back to the appropriate levee standards for the Delta levee system.  There already is 

an appropriate minimum standard that provides reasonable protection against flood 

loadings and significantly increases the robustness of the levee system under earthquake 

loadings.  It is called the Delta-specific PL84-99 standard and for many years, through 

the time of CalFed, was the standard that both DWR and USACE were agreed on.  As I 

understand it, the USACE are unwavering in their support for this minimum standard 

although DWR have become wishy-washy for reasons that are not entirely clear, but are 

thought to have something to do with water politics.  Regardless, I believe that there was 

sufficient money in the bonds that the voters approved as Propositions 84 and 1E to 

improve all actively maintained Delta levees to this standard.  I know that bond sales 

were suspended at some point because of the State’s fiscal crises, but even so, those 

improvements could and should have been made by now, just as the $195 million 

available from USACE through the CALFED Levee Stability Program should also have 

been expended by now. Notwithstanding the fine work done by many individual staff 

members, this might suggest that the bureaucracy of the DWR and USACE in fact poses 

a greater threat to the Delta levee system than floods or earthquakes.  It would be 

unfortunate if the Council continues to exacerbate this problem, rather than helping to 

streamline levee improvements and improvements in inspection and maintenance and 

emergency preparedness and response.  I say continues because, essentially without 

discussion, the Council failed to adopt the first two recommendations regarding the 

Delta levee system that were contained in the Economic Sustainability Plan.  These were 

that the PL84-99 standard needed to be confirmed as the minimum standard for 

actively maintained Delta levees and that selected levees need to be improved to a higher 

standard, now known colloquially as the “fat levee” standard.  Subsequent construction 

on Jones Tract has not only shown that excellent co-operation between the local 

reclamation district, an owner of critical infrastructure, in this case EBMUD, DWR and 

DFW is possible, but also that the cost estimates included in the Economic Sustainability 

Plan were valid.  I have never understood the reasons that the staff gave for rejecting 

these two recommendations unless it was simply a desire to show a united front with 

DWR and USACE and impede the implementation of simple and practical solutions.   

 

In this context it would be most unfortunate if an overblown levee investment 

prioritization study contributed to further delays in making the needed investments in 

the Delta levee system and so, as much as I abhor delays, I would urge you to table the 
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draft motion and rethink it.  But, without delay, you should work in cooperation with the 

Delta Protection Commission to help the legislature fashion appropriate legislation to 

create the Delta Flood Risk Management Assessment District. 

 

With acknowledgment to the Eagles and to Professor Michael Campana, who brought it 

to my attention, the final verse of Hotel California sums up the levee issue, and more 

generally California water issues, rather well.   

  

Last thing I remember, I was  

Running for the door  

I had to find the passage back  

To the place I was before  

"Relax," said the night man,  

"We are programmed to receive.  

You can check-out any time you like,  

But you can never leave!”  

 

I think it’s time for some real leadership and problem-solving rather than just more 

regulations and bureaucracy.  Show us the way out!  

 

Sincerely, 

 
Robert Pyke Ph.D., G.E. 
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