LoCAL AGENCIES OF THE NORTH DELTA

1010 F Street, Suite 100, Sacramento, CA 95814
(916) 455-7300, osha@semlawyers.com

August 26, 2015

SENT VIA EMAIL (jrlund@ucdavis.edu)

Delta Independent Science Board
c/o Delta Stewardship Council
980 Ninth Street, Suite 1500
Sacramento, CA 95814

RE: Delta Independent Science Board, August 13-14, 2015 Meeting,
Agenda Item 6: Review of California Water Fix/BDCP
RDEIR/S

Dear Chairman Lund and Members of the Delta Independent Science Board:

This letter follows up on the issue of the Delta Independent Science
Board’s (“ISB”) role in advising the Delta Stewardship Council (“Council”)
regarding the California Water Fix/BDCP RDEIR/S with respect to Best Available
Science (“BAS”).

In 2013, the Council adopted a BAS standard (see 23 Cal. Code Regs.,
85001(f) & Appendix 1A (attached as Exhibit A))), which defines BAS “for
proposed covered actions and for use in the Delta Plan.” (See also Water Code, §
8 85057.5 (covered action), 85302(g) (use of BAS to implement the Delta Plan).
As the California Water Fix would be a covered action, we recommend that the
Board’s review of the California Water Fix/BDCP RDEIR/S include advising the
Council on the adherence of the RDEIR/S with the BAS standard adopted by the
Council. We also suggest that the Board’s review include Appendix G of the
RDEIR/S, which is entitled: “Alternative 4A (Proposed Project) Compatibility
with the Delta Plan.” Although Appendix G discusses BAS, it does not discuss
compliance with the Council’s adopted BAS standard (RDEIR/S, Appendix G, pp.
G-4 to G-5); we believe it should.

We understand the technical challenges associated with fully implementing
a truly BAS standard, but the ISB is uniquely situated to make this statutory
requirement a reasonable and implementable process. While the challenges to
meet BAS will be several, the “good enough” standard as applied by some efforts
in the Delta is neither legally or scientifically defensible. It appears that there is
general confusion regarding what the BAS legal standard means, and the practical
language used to define reasonable scientific effort within the scientific
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community: “good enough” from a scientific perspective is implicit in the sense
that any BAS standard must be scientifically defensible and rigorous, and more
importantly, it can be implemented in a complex social and regulatory
environment. Conversely, BAS is not simply describing project actions and
impacts in scientific or technical language with limited scientific foundation, and
using cherry-picked citations. BAS was never intended to be a theoretical
optimum that can be pursued, but never achieved, in the context of practical
implementation of science. In the most simple terms, a scientist’s “good enough”
for practical implementation could very well meet the legal standards for BAS,
and the ISB’s role is to assess that consistency.

Thank you for your attention to these comments. We look forward to
continuing to work with the Board.

Very truly yours,

SOLURI MESERVE
A Law Corporation

A\ v
oL H T ——

Osha R. Meserve

Attachment: Exhibit A, 23 Cal. Code Regs., 85001(f) & Appendix 1A
cc: DISB Members (sent via email):

Stephen Brandt (stephen.brandt@oregonstate.edu)

Tracy Collier (tkcoll@gmail.com)

Richard Norgaard (norgaard@berkeley.edu)

Brian Atwater (atwater@usgs.gov)

Elizabeth Canuel (ecanuel@vims.edu)

Harindra Joseph Shermal Fernando (Fernando.10@nd.edu)
Vincent Resh (resh@berkeley.edu)

John Wiens (jwiens@prbo.org)

Joy Zedler (jbzedler@wisc.edu)
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Final Regulation Text

CALIFORNIA CODE OF REGULATIONS
TITLE 23. WATERS.
DIVISION 6. DELTA STEWARDSHIP COUNCIL.
CHAPTER 2. CONSISTENCY WITH REGULATORY POLICIES CONTAINED IN THE DELTA PLAN.

Note: All text is new.

Article 1. Definitions.

Section 5001. Definitions.

As used in this division, the terms listed below shall have the meanings noted:

(a) “Adaptive management” means a framework and flexible decision-making process for ongoing
knowledge acquisition, monitoring, and evaluation leading to continuous improvement in management
planning and implementation of a project to achieve specified objectives.

(b) “Agricultural water management plan” means a plan prepared, adopted, and updated by an
agricultural water supplier pursuant to the Agricultural Water Management Planning Act, Water Code
section 10800 et seq.

(c) “Agricultural water supplier” under the Water Code refers to both agricultural retail water
suppliers and agricultural wholesale water suppliers, but not the California Department of Water
Resources or the United States Bureau of Reclamation, and includes both of the following:

(1) A water supplier, either publicly or privately owned, providing water to 10,000 or more
irrigated acres, excluding recycled water; and

(2) A water supplier or contractor for water, regardless of the basis of the water right, that
distributes or sells water for ultimate resale to customers.

(d) “Base Flood” means the flood that has a 1-percent probability of being equaled or exceeded in
any given vear (also referred to as the 100-year flood).

(e) “Base Flood Elevation” (BFE) means the water surface elevation associated with the base flood.

(f) “Best available science” means the best scientific information and data for informing
management and policy decisions. Best available science shall be consistent with the guidelines and
criteria found in Appendix 1A.

(g) “Central Valley Flood Protection Board” or “Board” means the Central Valley Flood Protection
Board (formerly The Reclamation Board) of the Resources Agency of the State of California as provided
in Water Code section 8521.

(h) “Coequal goals” means the two goals of providing a more reliable water supply for California
and protecting, restoring, and enhancing the Delta ecosystem. The coequal goals shall be achieved in a
manner that protects and enhances the unique cultural, recreational, natural resource, and agricultural
values of the Delta as an evolving place. In addition, “achievement” for the purpose of determining
whether a plan, program, or project meets the definition of a "covered action" under section 5001(j) is
further defined as follows:




Appendix 1A
Best Available Science

Note: All content of this appendix is newly adopted.



Best Available Science

The Delta Reform Act requires the Council to make use of the best available science in implementing the
Delta Plan. Best available science is specific to the decision being made and the time frame available for
making that decision. Best available science is developed and presented in a transparent manner
consistent with the scientific process (Sullivan et al. 2006), including clear statements of assumptions, the
use of conceptual models, description of methods used, and presentation of summary conclusions.
Sources of data used are cited and analytical tools used in analyses and syntheses are identified. Best
available science changes over time, and decisions may need to be revisited as new scientific information
becomes available. Ultimately, best available science requires scientists to use the best information and
data to assist management and policy decisions. The processes and information used should be clearly
documented and effectively communicated to foster improved understanding and decision making.

Steps for Achieving the Best Science
Science consistent with the scientific process includes the following elements:

Well-stated objectives

A clear conceptual or mathematical model

A good experimental design with standardized methods for data collection
Statistical rigor and sound logic for analysis and interpretation

Clear documentation of methods, results, and conclusions
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The best science is understandable; it clearly outlines assumptions and limitations. The best science is also
reputable; it has undergone peer review conducted by active experts in the applicable field(s) of study.
Scientific peer review addresses the validity of the methods used, the adequacy of the methods and study
design in addressing study objectives, the adequacy of the interpretation of results, whether the conclusions
are supported by the results, and whether the findings advance scientific knowledge (Sullivan et al. 2006).

There are several sources of scientific information and tradeoffs associated with each (Sullivan et al.
2006, Ryder et al. 2010). The primary sources of scientific information, in a generalized ranking of most
to least scientific credibility for informing management decisions, include the following:

+ Independently peer-reviewed publications including scientific journal publications and books
(most desirable)

+ Other scientific reports and publications
+ Science expert opinion
+ Traditional knowledge

Each of these sources of scientific information may be the best available at a given time and contain
varying levels of understanding and uncertainty. These limitations should be clearly documented when
scientific information is used as the basis for decisions.

Guidelines and Criteria

There have been several efforts to develop criteria for defining and assessing best available science. In
2004, the National Research Council Committee on Defining the Best Scientific Information Available for
Fisheries Management prepared a report (National Research Council Report) that concluded guidelines and
criteria must be defined in order to apply best available science in natural resource management (National
Research Council 2004). Major findings and recommendations included establishing procedural and
implementation guidelines to govern the production and use of scientific information. The guidelines were
based on six broad criteria: relevance, inclusiveness, objectivity, transparency and openness, timeliness, and
peer review.
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Best available science for proposed covered actions and for use in the Delta Plan should be consistent
with the guidelines and criteria in Table 1A-1. These criteria were adapted from criteria developed by the
National Research Council. Proponents of covered actions should document their scientific rationale for
applying the criteria in Table 1A-1 (i.e., the format used in a scientific grant proposal).

Table 1A-1

Criteria for Best Available Science

Criteria Description

Relevance Scientific information used should be germane to the Delta ecosystem and/or biological and

physical components (and/or process) affected by the proposed decisions. Analogous information
from a different region but applicable to the Delta ecosystem and/or biological and physical
components may be the most relevant when Delta-specific scientific information is nonexistent or
insufficient. The quality and relevance of the data and information used shall be clearly addressed.

Inclusiveness

Scientific information used shall incorporate a thorough review of relevant information and
analyses across relevant disciplines. Many analysis tools are available to the scientific community
(e.g., search engines and citation indices).2

Objectivity Data collection and analyses considered shall meet the standards of the scientific method and be
void of nonscientific influences and considerations.
Transparency The sources and methods used for analyzing the science (including scientific and engineering

and openness

models) used shall be clearly identified. The opportunity for public comment on the use of science
in proposed covered actions is recommended. Limitations of research used shall be clearly
identified and explained. If a range of uncertainty is associated with the data and information used,
a mechanism for communicating uncertainty shall be employed.

Timeliness

Timeliness has two main elements: (1) data collection shall occur in a manner sufficient for
adequate analyses before a management decision is needed, and (2) scientific information used
shall be applicable to current situations. Timeliness also means that results from scientific studies
and monitoring may be brought forward before the study is complete to address management
needs®. In these instances, it is necessary that the uncertainties, limitations, and risks associated
with preliminary results are clearly documented.

Peer review

The quality of the science used will be measured by the extent and quality of the review process.
Independent external scientific review of the science is most important because it ensures
scientific objectivity and validity. The following criteria represent a desirable peer review process®.

Coordination of Peer Review. Independent peer review shall be coordinated by entities and/or
individuals that (1) are not a member of the independent external review team/panel and (2) have
had no direct involvement in the particular actions under review.

Independent External Reviewers. A qualified independent external reviewer embodies the
following qualities: (1) has no conflict of interest with the outcome of the decision being made,

(2) can perform the review free of persuasion by others, (3) has demonstrable competence in the
subject as evidenced by formal training or experience, (4) is willing to utilize his or her scientific
expertise to reach objective conclusions that may be incongruent with his or her personal biases,
and (5) is willing to identify the costs and benefits of ecological and social alternative decisions.

When to Conduct Peer Review. Independent scientific peer review shall be applied formally to
proposed projects and initial draft plans, in writing after official draft plans or policies are released
to the public, and to final released plans. Formal peer review should also be applied to outcomes
and products of projects as appropriate.
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McGarvey 2007

National Research Council 2004, Sullivan et al. 2006
National Research Council 2004

Meffe et al. 1998

Adapted from Meffe et al. 1998

It is recognized that differences exist among the accepted standards of peer review for various fields of
study and professional communities. When applying the criteria for best available science in Table 1A-1,
the Council recognizes that the level of peer review for supporting materials and technical information
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(such as scientific studies, model results, and documents) included in the documentation for a proposed
covered action is variable and relative to the scale, scope, and nature of the proposed covered action. The
Council understands that varying levels of peer review may be commonly accepted in various fields of
study and professional communities.
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