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INTRODUCTION

As the Petitioner’s Opening Trial Brief (“POTB”) shows, the Delta Stewardship Council
(“Council”) exceeded its authority and abused its discretion by approving the Final Delta Plan (“Plan” or
“Project”), certifying its Program Environmental Impact Report (“PEIR”) and promulgating
implementing regulations at 23 California Code of Regulations (“CCR”) sections 5001-5016 (the “Delta
Plan Regulations™). The Council failed to comply with the California Environmental Quality Act
(“CEQA”), Public Resources Code (“PRC”) section 21000 et seg., the Sacramento-San Joaquin Delta
Reform Act of 2009 (“Delta Reform Act” or “Act”), Water Code section 85000 et seq.,* the Public Trust
Doctrine, and the Administrative Procedure Act (“APA”), Government Code (“Gov. Code”) sections
11340 et seq. The contrary arguments in the Council’s Respondent’s Brief (“RB”) lack merit.

STANDARD OF REVIEW

. CEQA

Petitioners’ nine CEQA claims all concern procedural requirements — and thus present questions
of law — because each involves the informational adequacy of the PEIR. POTB 9-25; Tuolumne County
Citizens for Responsible Growth, Inc. v. City of Sonora (“Tuolumne”) (2007) 155 Cal.App.4th 1214,
1224. “Certification of an EIR which is legally deficient because it fails to adequately address an issue
constitutes a prejudicial abuse of discretion.” Citizens to Preserve the Ojai v. County of Ventura (1985)
176 Cal.App.3d 421, 428. The Council ignores the de novo failure to proceed standard; it dwells on the
deferential substantial evidence standard. RB 125-126. That focus is incorrect because petitioners’
claims concern the EIR’s informational adequacy, not the correctness of the EIR’s conclusions.

The Council contorts case law and petitioners’ arguments to argue that the substantial evidence
standard appliesto all CEQA claims. For instance, the Council cites California Native Plant Society v.
City of Rancho Cordova (“CNPS’) to argue that “petitioners have failed to carry their burden to show that
there is no substantial evidence in the record supporting the adequacy of the EIR.” (2009) 172
Cal.App.4th 602, 626; RB 125:17-18. In fact, the plaintiffsin CNPS claimed that the EIR’s “finding of
mitigation was not supported by the evidence in the record.” CNPS, 172 Cal.App.4th at 625-626.

! Undesignated references are to the Water Code.
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Petitioners here make no such claim. All of petitioners’ claims involve legal questions that courts
“independently decide based on the undisputed . . . record.” Tuolumne, 155 Cal.App.4th at 1224.

Each of petitioners’ nine claims presents a question of law:

1. The PEIR islegally inadequate because its digointed organization frustrates informed
decisonmaking. POTB 9-10; Laurel Heights Imp. Ass’n v. Regents of Univ. of Calif. (“Laurel Heights
1) (1988) 47 Cal.3d 376, 405.

2. The EIR’s project description is contrary to law as (1) it omits the underlying purpose and
objectives, (2) its substance is buried in an appendix, and (3) it ignores reasonably foreseeable future
projects. POTB 10-15; Calif. Clean Energy Committee v. City of Woodland (2014) 225 Cal.App.4th 173,
193-194 (“which acts constitute the ‘whole of an action’ for purposes of CEQA is” a question “of law”);
Communities for a Better Env’t v. City of Richmond (“CBE”) (2010) 184 Cal.App.4th 70, 89 (“EIR fails
as an informational document because” its “project description is inconsistent and obscure”).

3. The PEIR’s use of an illusory baseline masks the Project’s impacts and precludes a
meaningful assessment of the Project’s actual impacts, and is thus inadequate as a matter of law. POTB
15-16; Environmental Planning & Information Council v. County of El Dorado (1982) 131 Cal.App.3d
350, 356 (agency “has not proceeded in a manner required by law” because it used an incorrect baseline).

4, The PEIR’s discussion of the Project’s impacts is legally inadequate because it is too
vague and abstract to permit informed public review. POTB 16-18; Napa Citizens for Honest
Government v. Napa County Board of Supervisors (“Napa Citizens”) (2001) 91 Cal.App.4th 342, 361.

5. The Council failed to proceed in the manner required by law by dismissing feasible
alternatives to the Project and by inadequately describing the No Project Alternative. POTB 18-19;
Wbodward Park Homeowners Association, Inc. v. City of Fresno (2007) 150 Cal.App.4th 683, 717
(“Wbodward Park”) (“whether the EIR included a correct no-project analysis [i]s a question of law”).

6. The PEIR’s mitigation measures are legally inadequate because they are vague and
unenforceable and thereby preclude meaningful public review. POTB 19-21; CBE, 184 Cal.App.4th at
90, 96 (EIR did not include “legally adequate mitigation; agency “failed to proceed as required by law”).

7. The PEIR’s cumulative impacts assessment is conclusory, failsto cover al actions

contemplated, and neglects water conveyance under the BDCP, it thus defies CEQA. POTB 21-22;
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Friends of the Eel River v. Sonoma County Water Agency (“Eel River”) (2003) 108 Cal.App.4th 859, 868
(“Agency failed to proceed in a manner required by law” due to inadequate cumulative impacts analysis).
8. The PEIR’s failure to provide “good faith, reasoned analysis in response” to public

comment is alegal deficiency. CEQA Guidelines [14 CCR; “Guidelines] § 15088; POTB 22-23;
Flanders Foundation v. City of Carmel-by-the-Sea (2012) 202 Cal.App.4th 603, 616-617 (city’s failure to
respond “violated its duty under CEQA”); People v. County of Kern (1974) 39 Cal.App.3d 830, 842.

0. The PEIR’s findings and statement of overriding considerations are inadequate as a matter
of law because the Project’s environmental impacts were not properly identified and analyzed. POTB 23-
25; Citizens for Quality Growth v. City of Mount Shasta (1988) 198 Cal.App.3d 433, 443-445.

After finally admitting that petitioners’ claims are “generally . . . question[s] of law,” the Council
argues that petitioners must demonstrate prejudicial error to succeed. RB 127-128. Wrong. “When an
agency fails to proceed as required by CEQA, harmless error analysis is inapplicable.” County of Amador
v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 946; Serra Club v. Sate Board of
Forestry (1994) 7 Cal.4th 1215, 1237 (“prejudice is presumed” where omission of required information
“made any meaningful assessment of the potentially significant environment impacts . . . impossible™).

. CONSISTENCY WITH DELTA REFORM ACT

An *“agency’s view of [a] statute’s legal meaning and effect” cannot displace this Court’s expertise
in matters of law. Yamaha v. Board of Equalization (“Yamaha™) (1998) 19 Cal.4th 1, 10-12.

Nonetheless, the Council attempts to obfuscate the issue by claiming that there are “complex scientific,
technical, and policy issues” involved in its interpretation of the Delta Reform Act. RB 19. But while the
subject matter of the Act may be technical, the purely legal question of the consistency of the Delta Plan
with the Delta Reform Act involves no such issues, so the appropriate standard of review is “respectful
nondeference.” EPIC v. Department of Forestry & Fire Protection (1996) 43 Cal.App.4th 1011, 1022;
Gov. Code § 11342.2 (regulation in conflict with the statute).

The Council overly complicates matters by citing Nick v. City of Lake Forest (2014) 232
Cal.App.4th 871, 881, which concerns an ambiguous statute. RB 20-21. Yet the Council does not argue
that any such ambiguity exists here. The Delta Reform Act’s requirements are plain as day. The bottom

line is this: if this Court’s interpretation of the Delta Reform Act differs in any way from the Council’s
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interpretation, no deference is owed. Yamaha, 19 Cal.4th at 10-12; estern Sates Petroleum Ass’n v.
Board of Equalization (“WSPA”) (2013) 57 Cal.4th 401, 415-416 (“the proper interpretation of a statute
is ultimately the court’s responsibility™).

The Council invokes “an even more deferential standard of review” where petitioners claim that
the Delta Plan has “not attempte[ed] to regulate activities.” RB 22:16-19. But the Council acted counter
to its authority under the Act. Thus, this court reviews the challenged actions “independently for
consistency with controlling law” and *“does not . . . defer to an agency’s view,” regardless of whether the
DeltaPlan is an interpretive rule or aquasi-legisiative rule. Yamaha, 19 Cal .4th at 10-12.% Indeed,
“[w]here . . . a party challenges a regulation . . . on the ground that it is in conflict with the governing
statute or exceeds the.. . . authority delegated by the Legislature, the issue of statutory constructionisa
question of law on which a court exercises independent judgment.” PaintCare v. Mortensen (2015) 233
Cal.App.4th 1292, 1303 (quotation omitted). Thus, the Council’s standard is inapplicable.

ARGUMENT
. THE COUNCIL VIOLATED CEQA

CEQA mandates that the Council consider the environmental impacts of the Delta Plan before
approving it. PRC § 21000(g). CEQA must be interpreted so as “to afford the fullest possible protection
to the environment within the reasonable scope of the statutory language.” Friends of Mammoth v. Board
of Supervisors (1972) 8 Cal.3d 247, 259. The Council’s EIR is inadequate in nine ways.

A. The EIR’s Organization Frustrates Informed Decisionmaking

The PEIR frustrates informed decisionmaking because its fractured, cryptic and muddlied
organization isimpossible to follow. POTB 9-10. “The data in an EIR must not only be sufficient in
quantity, it must be presented in a manner calculated to adequately inform the public and decisionmakers,
who may not be previously familiar with the details of the project.” Vineyard Area Citizens for
Responsible Growth v. City of Rancho Cordova (“Vineyard”) (2007) 40 Cal.4th 412, 442. The Council

ignores petitioners’ showing completely. Because the data in the EIR is not “presented in a manner

2 The Council argues petitioners’ claims are forfeited by the failure to cite “relevant evidence,” but as

shown below no “relevant evidence” was omitted. RB 23-24; Sate Water Resources Control Board
Cases (2006) 136 Cal.App.4th 1552, 1572. This doctrine also applies only to substantial evidence, not
legal, claims. 1d.; Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th 1261, 1265-1266.
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calculated to adequately informed the public and decisionmakers,” it violates CEQA. 1d.; POTB 9-10.

B. The Project Description Islnadequate

The Council agrees both that CEQA defines “project” as “the whole of an action,” and that the
project description must include the project’s objectives, characteristics, and a map. RB 157-158; POTB
10-11; Guidelines 8§ 15378(a), 15124. Indeed, an “accurate, stable and finite project description is the
sine qua non of an informative and legally sufficient EIR.” County of Inyo v. City of Los Angeles (1977)
71 Cal.App.3d 185, 192-193; City of Santee v. County of San Diego (1989) 214 Cal.App.3d 1438, 1454.
What the Council failsto realizeisthat CEQA, not the Delta Reform Act, governs the discussion of the
Project’s description. RB 131-135 (arguing that the Act removes the BDCP from CEQA consideration);
158-159 (arguing that the Act defines CEQA objectives). Under CEQA, the Council’s weak
rationalizations of the PEIR’s enigmatic project description cannot compensate for its failure to inform
the public as to the Project’s objectives, purpose, and scope.

1 The Project Description Obscuresthe Project’s Objectives and Purpose

The Council agrees that CEQA requires a “*statement of the objectives sought by the proposed
project’ that includes “*the underlying purpose of the project.”” POTB 11 (quoting Guidelines 8
15124(b)); RB 158. But in arguing that “the Legislature, not the Council, defined the Plan’s objectives in
the Act” (RB 158:26), the Council concedes that the PEIR merely repeats the words of the Legislature.
RB 158-159; 160:23-24 (“project description’s near-verbatim use of the language in the Act”). That is
not enough. Inre Bay-Delta PEIR Coordinated Proceedings (2008) 43 Cal.4th 1143, 1163; Habitat and
Water shed Caretakersv. City of Santa Cruz (2013) 213 Cal.App.4th 1277, 1299. Project objectives must
do more than merely parrot the vague language used in enabling legislation. To comply with CEQA, the
statement of the Project’s objectives must also discuss how those provisions inform and affect the
purpose of the Project. 1d.; Guidelines 8§ 15124(b). The PEIR failsto do so. POTB 12-15.

The Council’s reliance on California Oak Foundation v. Regents of University of Californiais
misplaced. (2010) 188 Cal.App.4th 227; RB 160. There, the court stressed that the project description
must “provide an appropriate frame of reference for intelligently comparing . . . proposed alternatives.”
188 Cal.App.4th at 274. The project description, “when considered as a whole,” must “serve the requisite

purpose of assisting in the development and evaluation of a reasonable range of alternatives.” Id. at 273.
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That the court found the language at issue there to be adequate does not bless the Council’s verbatim
repetition of the enabling statute here. 1d. at 272-273.
2. The Project Description Islncomplete

The PEIR’s project description is inadequate because it hides the substance of the Project in an
appendix and omitsthe BDCP. POTB 12-15. The Council merely proves petitioners’ point that the
project description section itself is inadequate with its circuitous explanation of the PEIR’s multiple
project description locations. RB 161-163. And the three pages the Council uses to explain the
convoluted interrel ation between the Act, the Plan, and the BDCP, reinforces petitioners’ point that the
BDCP ispart of the project. RB 131-135. By chopping up the project description into multiple sections
and segmenting the project by excluding the BDCP, the Council violated CEQA.

a. The Substance of the Project IsHidden in an Appendix

As the Council concedes, to access the full project description one must compile “a 45-page
description” in “section 2A of the Draft EIR,” “an additional 23 pages that describe the Revised Project”
in “section 2A of the Recirculated Draft EIR,” “the Plan’s 87 policies and recommendations” in either
Appendix C of the Draft EIR and Recirculated Draft EIR or PEIR Appendix A (RB 161:10-16), and the
PEIR’s 14-page table of abbreviations and acronyms (D11-24). Thisdigointed format is certainly not
“convenient” or “in a format that will be most useful to decision makers and the public,” as the Council
contends. RB 161:23-24. To the contrary, it hinders public review and hides the basic elements of the
proposed project, and thus violates CEQA. Vineyard, 40 Cal.4th at 442; San Joaquin Raptor Rescue Cir.
v. County of Merced (“San Joaquin Raptor™) (2007) 149 Cal.App.4th 645, 659; California Oak Found’n
v. City of Santa Clarita (“California Oak’) (2005) 133 Cal.App.4th 1219, 1239.

Dry Creek Citizens Coalition v. County of Tulare (“Dry Creek”) — quoted by the Council to
support its claim that courts “have endorsed the use of cross-references, appendices, and tables to
describe a project” — is not on point. (1999) 70 Cal.App.4th 20, 28; RB 162:9-11. The Court in that case
simply upheld providing a “*general description’ of the technical aspects of” the project because actual
design was “deferred until after project approval; it said nothing whatsoever about the use of cross-
references, appendices, and tables. Dry Creek, 70 Cal.App.4th at 27-28. Similarly, Citizens for a

Sustainable Treasure Island v. City and County of San Francisco likewise concerned the permissible
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absence of technical design details rather than, as here, the omission of “fundamental aspects of the
project’s description.” (2014) 227 Cal.App.4th 1036; San Joaquin Raptor, 149 Cal.App.4th at 659.

The Council ignores the standards set out in Vineyard, San Joaquin Raptor, and California Oak.
Vineyard, rejecting an argument that required information was available elsewhere in the record,
explained that “data in an EIR must not only be sufficient in quantity, it must be presented in a manner
calculated to adequately inform the public and decision makers.” 40 Cal.4th at 442. Vineyard thus
requires a clear and compl ete description of the Project and itsimpacts. 1d. at 443. San Joaquin Raptor
likewise demonstrates that the Council’s improper segmentation of the project description into many
small parts is unlawful. 149 Cal.App.4th at 459 (the project description’s omission of data fell “short of
the requirement of agood faith effort at full disclosure,” despite its inclusion elsewhere in the EIR).
California Oak reiterated that serious discussions should not be shunted to an appendix. 133 Cal.App.4th
at 1239.

b. The Project Description Improperly Excludesthe BDCP

The Council admits that CEQA requires agencies to prepare EIRs about the impacts of the whole
of an action, and that large projects may not be chopped up into “bite-size pieces.” Plan for Arcadia,
Inc., v. City Council (1974) 42 Ca.App.3d 712, 726; Guidelines 88 15003, 15378; RB 131-132; POTB
12-13. The Delta Plan dictates conveyance improvements and recommends conveyance options — and
conveyance improvements are part of the Council’s mandate under the Delta Reform Act. Thus
conveyance improvements are clearly part of the whole of the action. Yet the Council excluded the
BDCP and its conveyance improvements from the PEIR. D60, D4842, D8190-D8191, D8194; B1156; 8§
85020, 85040, 85304, 85320(c) and (g). Although Guidelines section 15378(c) makes clear that a project
may be subject to severa discretionary approvals by separate agencies, the Council erroneously relies
upon such approvals to omit the BDCP from the Project.® Consequently the Council excluded the
BDCP’s massive environmental impacts — it would remove millions of acre-feet of water from the Delta

annually — from its analysis of the Project. 13756, 14122; D6007, D6027-D6028, D6541-D6543. This

® The PEIR segments and defers environmental analysis of new conveyances to the BDCP process. D60,
8191. The Council has an obligation to analyze these impacts regardless of whether the BDCP itself is
ultimately approved. Laurel Heights |, 47 Cal.3d at 396 (agencies must analyze reasonably foreseeable
future projects); Guidelines § 15378(c).
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artificial separation violates CEQA.

Despite the Council’s contrary suggestion, CEQA — not the Delta Reform Act — controls the
sufficiency of the PEIR and the parameters of its project description.* RB 131-133; Santiago County
Water District v. County of Orange (1981) 118 Cal.App.3d 818, 829-830 (omitting water delivery
facilities’ construction from project description violates CEQA); Whitman v. Board of Supervisors (1979)
88 Cal.App.3d 397, 414-415 (pipeline contingent on success of contemplated test-well improperly
excluded from EIR). CEQA requires the Council to review the whole project at once. Association for a
Cleaner Environment v. Yosemite Com. College Dist. (2004) 116 Cal.App.4th 629, 638; Tuolumne, 155
Cal.App.4th at 1230; Guidelines § 15378.

The Council posits that because other agencies are working on the BDCP, and because the
Legislature did not combine the BDCP and the Delta Plan in the same section of the Act, it “has no direct
influence” over its content, and therefore cannot evaluate its environmental impacts. RB 132-135. Not
so. The Council’s CEQA-mandated responsibility is to examine the environmental impacts of the Project
asawhole. Guidelines 8§ 15003(h) (citing Citizens Assoc. for Sensible Devel opment of Bishop Area v.
County of Inyo (1985) 172 Cal.App.3d 151)). Because the BDCP is acknowledged as key to the goals of
the Delta Plan (B482), the Council decides whether the BDCP complies with the Act’s requirements
(B436; B1156; § 85320(€)), the BDCP isto be incorporated into the Project (B436, B507-B508; D6541;
§ 85320), and consistency with the BDCP qualifies future projects for a Plan exemption (D60-D61), the
BDCP is necessarily part of the Project. B42, B436.

The Council’s authorities provide no support for its position. RB 131-137. Unlike National
Parks and Conservation Association v. County of Riverside, where an EIR did not have to discuss support
facilities that were separate from the project under review, the Delta Plan — and thus the Project — will
include the BDCP if al conditions are met. (1996) 42 Cal.App.4th 1505, 1519; B42, B436, D60-61.

Toward Responsibility In Planning v. City Council is likewise inapposite. (1988) 200 Cal.App.3d 671.

* For example, the Council claims it satisfied CEQA because (1) “the Legislature assigned the role of
lead agency for the BDCP to other state entities, not the Council”; and (2) “[t]he Delta Reform Act is
clear that the Plan and the BDCP are separate projects under the jurisdiction of different state agencies.”
RB 131:15-16, 132:14. But regardless, the whole of the action includes the BDCP. A contrary holding
would allow the Council to “chop[] a large project into many little ones.. . . which cumulatively may have
disastrous consequences.” Bozung V. Local Agency Formation Com. (1975) 13 Cal.3d 263, 283-284.

NCRA PETITIONERS’ REPLY BRIEF -8- JCCP 4758




© 00 N o o B~ w N P

N N N RN N NN NDNR R B B B B 2 P o
® N o0 AR W N B O © 0N O o W N B O

There, an EIR properly excluded the need for new sewage treatment facilities from its discussion because
the demand existed “with or without the project.” Id. at 680. Here, by contrast, the no project alternative
does not assume completion of the BDCP. D61; B436, B1156. Moreover, the Council is charged with
determining if the BDCP complies with the Act. § 85320(e). Communities for a Better Environment v.
City of Richmond is similarly unavailing. (2010) 184 Cal.App.4th 70. It involved arefinery project that
did not “depend on” connection to a separate hydrogen pipeline project, while here the Delta Plan
requires new conveyance facilities to accomplish itsgoals. Id. at 101; 8§ 85001(c), 85054; D5979. Thus,
to satisfy CEQA’s purpose — “to provide public agencies and the public . . . with detailed information
about” a project’s impacts — the Delta Plan must evaluate which conveyance methods are most likely, and
which best achieve the Act’s goals. PRC § 21061; D60.

The Council’s reliance on Laurel Heights | is misplaced. RB 135-136. Laurel Heights|
mandates inclusion of a future activity in an EIR when “it is a reasonably foreseeable consequence of the
initial project, and . . . it will likely change the scope or nature of theinitial project or its environmental
effects.” 47 Cal.3d at 396. The Council argues that it need not analyze the BDCP because the Plan “does
not commit the Council to any action with respect to” the BDCP. RB 135-136. But the pertinent point is
that as the Council itself concedes, “the BDCP is a reasonably foreseeable, probable future project.” RB
137:6-7. Just asin Laurel Heights I, the Council “can surely make informed judgments as to probable
future activities,” such as the conveyance of Delta flows to consumptive users. Laurel Heights|, 47
Cal.3d at 399. Because the Delta Plan as designed cannot achieve a more reliable water supply while
preserving the Delta ecosystem without new conveyances, the BDCP must be analyzed under CEQA.

C. TheEIR Usesthe Wrong Baseline

The PEIR uses the wrong baseline and thereby violates CEQA. POTB 15-16. Rather than
compare the Plan to “the environment’s state absent the project,” as required, the PEIR compares the
project to itself and thereby obscuresitsimpacts. CBE, 48 Cal.4th at 315. For example, when assessing
impacts on special-status species, the PEIR anayzes only the impacts of new actions the Delta Plan will
induce, not the extent to which ongoing existing diversions will affect special-status species. See D7116-
7118 (future actions under Plan, which “could include water transfers and modified water operations,”

would have an “impact . . . considered significant”; omitting impacts of extending current diversions).
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The Council itself admitted a “failure to arrest” existing environmental decline “is itself a potentially
significant environmental impact.” D79. The PEIR ignores that impact and so violates CEQA.
D. The PEIR’s Discussion of the Project’s Impacts Is Incomplete

The Council misstates the standard of review. RB 140. Whether the EIR’s impact analysis
promotes informed decisionmaking is alegal question. PRC 88 21100(b)(1), 21168.5; Guidelines 88
15064(d), 15126.2, 15151; Napa Citizens, 91 Cal.App.4th at 361. The forfeiture doctrine is thus
inapplicable. See supra note 2.

The Council relies upon the PEIR’s programmatic nature to excuse its informational failings. RB
140-141, 153. But even programmatic EIRs must provide specific information on project impacts when
feasible: an agency’s “failure to analyze the impacts caused by each proposed project, to the extent
information was known or reasonably could have been known about each project, constitute[s] afailure
to proceed in the manner required by CEQA.” Friends of Mammoth v. Town of Mammoth Lakes
Redevel opment Agency (2000) 82 Cal.App.4th 511, 535. The PEIR lacksthis required analysis.

The Council’s attempts to analogize its PEIR to the one approved in Center for Biological
Diversity v. Department of Fish and Wi dlife (“CBD v. DFW”) (2015) 234 Cal.App.4th 214 fail. RB 146.
That EIR “disclosed and evaluated all known impacts . . . to each decision species” it discussed,
“comprehensively and specifically to each species.” Id. at 237. It acknowledged the potentially
significant impacts of the project and designated mitigation protocols to avoid or reduce those impacts.
Id. at 238. Thus, “site specific analysis [would] likely not reveal any unanticipated impacts; instead it
[would] reveal whether the impacts discussed in the EIR are occurring at that site.” 1d. But here, the
Council failed to “describe[] in great detail the impacts” the Project activities would have. Id. at 234-235.

The Council claims that, for example, the PEIR appropriately discussed the impacts of ecosystem
restoration. RB 149. Wrong. The PEIR identifies six restoration projects by name and location (e.g.,
D6034), but never provides a discussion of those projects’ specific impacts. See, e.g., D6839-6841,
D7023-D7024. The PEIR also does not purport to tier off of the incomplete outside reviews of these
projects. D6839-6841 (three are not subject to any other review, and three have not been subject to a
complete review). With respect to construction impacts, the EIR extrapolated from a specific project’s

EIR to conclude that impacts from all restoration activities would be less than significant, but the PEIR
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makes no attempt to explain why that extrapolation is appropriate. D7023. With respect to operational
impacts, the Council claims the PEIR “explains . . . how construction and operation of features . . . could
alter the balance of sedimentation and scour within channels and hydraulic retention times” (RB 149), but
that quote is an almost verbatim recitation of the EIR. D7023 (“could create long-term changes in the
balance of sedimentation and scour” and “may create new areas of relatively long hydraulic retention
times”). The EIR does not provide an explanation of the specific impacts of the restoration projects.®
That omission violates CEQA. CBD v. DFW, 234 Ca .App.4th at 237.

The Council also failsto show the PEIR adequately analyzed impacts on source watersheds. RB
152-153.° The Project includes “increased storage and improved Delta conveyance” to create a more
stable water supply. E.g., D5979. While the PEIR acknowledges that this will impair water quality in
source watersheds (D6006-6007), it states that corresponding impacts could be either less than
significant, or significant and unavoidable. E.g., D6027. On that basisthe PEIR guesses that significant
impacts may occur, absent clear data or analysis. E.g., D6028. Rather than provide the public with
meaningful information, the PEIR defers determination of the Project’s impacts to future analysis.” Id.
The PEIR likewise fails to analyze the effects of the BDCP on each of the competing beneficia uses of
water. D6539-D6548. While the Council disclaims any responsibility for the BDCP (RB 135), it is part
of the Project, as discussed above. B42, B436, D60-61; Guidelines 8 15378. Given that existing
practices have imperiled protected fish species, the PEIR’s failure to detail the Project’s effects on those
watershedsisfatal.? See, e.g., D6034-D6041, D7113-D7125; Guidelines 88§ 15004(b), 15151, 15152(b).

E. The Council Failed to Consider Feasible Alternativesto the Plan
“CEQA does not require analysis of ‘every conceivable alternative,”” but it does require EIRs to

analyze a reasonable range of alternatives to prevent “significant, avoidable damage to the environment.”

®  Further, the Council fails to rebut NCRA’s showing that the PEIR’s evaluation of GHG impacts
precludes informed decisionmaking. RB147-150; POTB 17-18. The PEIR fails to provide sufficient
information about GHG impacts to compare the Project to its alternatives. Id.; D6583.

® Instead it argues that a single paragraph about minimum flows of the Trinity River suffices to inform
the public of the Project’s impacts on source watersheds. RB 153 n.67.

" Yet the Council denies that the PEIR defersits analysis, or that deferral isimproper. RB 150-151, 153.
8 |ts mitigation measures also ignore the BDCP, violating CEQA. D5910-11; Guidelines § 15021(a)(2).
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RB 219; Guidelines §§ 15002(a)(3), 15021(a)(2), 15126.6(a), (f); PRC §§ 21002, 21081. An agency
cannot approve a Project when feasible, less damaging alternatives exist. PRC § 21002. The EIR’s
failure to study the Environmental Water Caucus’s (“EWC’s”) alternative violated CEQA. POTB 18-19.

The Council admitsthat it atered the EWC aternative when it drafted Alternative 2 by adding
desalination plants and a “Tulare Lake Basin Surface Storage Facility” that will cause additional,
unstudied environmental impacts. RB 223-224; D77, D2341-2345, D6904-6905. Contrary to the
Council’s assertions, this addition was not proposed by commenters. RB 223-224. Rather, these
commenters suggested restoring the “natural reservoir that is Tulare Lake by allowing flows from the
Kern, Kings, Kaewah, and Tule Riversto flow into the Tulare basin”; they did not suggest the
construction of alarge new facility, as the Council claims. K6320 (emphasis added); RB 223-224; see
also D2895, K678, K6317, K6321. That addition was inserted by the Council, stymieing the public’s and
decisionmakers’ ability to evaluate an environmental preservation alternative like the one EWC
originally suggested.

Despite these significant changes from the EWC alternative to Alternative 2, the Council claimsit
properly omitted the original EWC alternative because it ““could have been intelligently considered by
studying the specifics and financial feasibility of the alternatives that were discussed.”” RB 220 (citing
Cherry Valley Pass Acres and Neighbors v. City of Beaumont (2010) 190 Cal.App.4th 316, 355-356 and
Village Laguna of Laguna Beach v. Board of Supervisors (1982) 134 Cal.App.3d 1022, 1029). Incorrect.
The EWC alternative contemplated more environmental protections than any other aternative. D77,
D2341-2345, D6904-6905; RB 221 (“Alternatives 1A and 1B emphasize exporting more water . . ., and
Alternative 3 emphasizes protection of Delta agricultural lands”). Alternative 2, although it purportedly
“emphasizes ecosystem protection,” provides fewer and weaker protections than the EWC alternative.
RB 221-224. Thusthere are significant el ements of the EWC alternative that have not been evaluated in
the PEIR and cannot be “intelligently considered by studying the specifics . . . of the alternatives that
were discussed.” Cherry Valley, 190 Cal.App.4th 355-356; Village Laguna, 134 Cal.App.3d at 1029; RB
219-222. The Council’s failure to consider the EWC alternative and its features that would prevent
“significant, avoidable damage to the environment” without Alternative 2’s poison pills violates CEQA.

Guidelines 88 15002(a)(3), 15021(a)(2), 15126.6; Kings County Farm Bureau v. City of Hanford (1990)
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221 Cal.App.3d 692,731.

Furthermore, the PEIR admits that the negative impacts to the Delta’s water supplies, water
quality, and biological resources will continue under the No Project alternative, yet it fails to quantify
those impacts or address their severity. POTB 19; D6891-6894, D7033-7034, D7139-7140; RB 228-229;
Planning & Conservation League v. Dep’t of Water Resources (2000) 83 Cal.App.4th 892, 911.

F. The PEIR’s Mitigation Measures Are I nadequate

Notwithstanding the Council’s contrary assertions, the PEIR’s entire mitigation strategy is
unlawfully vague and unenforceable. E.g., D5910-5970; Endangered Habitats League, Inc. v. County of
Orange (2005) 131 Cal.App.4th 777, 794; cf. RB229-230 n.105.

The PEIR impermissibly relies on compliance with non-binding recommendations to mitigate the
Project’s water supply impacts to less-than-significant levels. POTB 19-21; D94, D259. The Council
attempts to evade CEQA’s mitigation requirements through semantics; it defines the recommendations as
part of the Project rather than as mitigation measures. RB 195 n. 91, 229-230 n. 105. It claimsthat Dry
Creek, 70 Cal.App.4th at 34, alowsit to assume that Project components will be undertaken. RB 196.
But here, unlike in Dry Creek, the respondent admits that it “will not be the agency approving or
undertaking the” recommendations (RB 230), and thus, unlike in Dry Creek, the Council cannot
guarantee that its recommendations will be complied with or carried out. 70 Cal.App.4th at 34. Because
these recommendations form the “basis for finding no significant impact,” they are mitigation measures,
and the Council’s failure to ensure their enforcement is “fatal” under CEQA. Kings County, 221
Cal.App.3d at 727-728.

G The PEIR Lacks an Adequate Cumulative | mpacts Assessment

The Council acknowledgesit used the list method to comply with Guidelines section 15130(b).
RB 202:22-24. Yet the Council never addresses the requirement that it “interpret this requirement in such
away asto afford the fullest possible protection of the environment.” Eel River, 108 Cal.App.4th at 868-
869 (quotation omitted). Instead, the Council seemsto argue that because it analyzed a project with a
“broad geographic scope,” it necessarily satisfied CEQA’s requirement that it discuss cumulatively
considerable incremental environmental effects. RB 203:7-10, 204:16-17; Guidelines § 15130(a). Not

so. The PEIR fails to examine the impacts of all five aspects of the Project combined with the cumulative
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projects. D2766-2767, 6513-6536, 8144-8163. It thus fails to address the overall cumulative impacts of
the Project. POTB 21:21-25.

Most egregious, however, is the PEIR’s failure to address the BDCP’s diversion of massive
amounts of water away from the Sacramento River upstream of the Delta. D6513-D6515, D6540-D6548.
The Council argues that the bar for an adequate discussion of cumulative impactsis low, and that it need
not address how the flow withdrawal s contemplated in the BDCP will affect upstream reservoir
operations or downstream Project operations. RB 138-139; D6513-6536, 6540-6548. But without this
crucial data, the EIR lacks what the Council admits is required: information “necessary to understand and
eva uate the environmental impacts of the Plan in combination with the BDCP.” RB 139:25-26.

Al Larson Boat Shop, Inc. v. Board of Harbor Commissioners is not to the contrary. (1993) 18
Cal.App.4th 729, 749. Rather, in that case, the court found that the EIR’s discussion of “non-port
contribution to cumulative impacts . . . did not minimize or ignore the impacts.” Id., quotation omitted.
Likewise, the court in Citizens for Open Government v. City of Lodi found that adequate information had
been disclosed about the loss of farmland. (2012) 205 Cal.App.4th 296, 321-322. Here, the PEIR’S
failure to discuss the likely effects on upstream reservoir operation of the BDCP’s downstream diversions
—and vice versa — frustrates the public’s ability to understand the Project and its impacts. POTB 21-22.

The Council completely ignores Eel River, 108 Cal.App.4th at 868-869, and County of Amador,
76 Cal.App.4th at 953. See POTB 21-22. Those cases rejected truncated analyses of cumulative impacts
as contrary to CEQA, and the same result follows here. Id.

H. The Council’s Responses to Comments Are I nadequate

The Council violated its duty to provide “good faith, reasoned analysis” in response to public
comment. POTB 22-23; Guidelines § 15088; Laurel Heights Imp. Ass’n v. Regents of Univ. of Calif.
(1993) 6 Cal.4th 1112, 1124 (“Laurel Heights117). That failure renders the PEIR “fatally defective.”
County of Kern, 39 Cal.App.3d at 842.

The Council failed to respond to nearly 800 comments by improperly dismissing them as “a
comment on the project, not on the EIR.” POTB 22-23. To excuse this clear failure, the Council
mischaracterizes petitioners’ argument as a comment on formatting rather than a substantive concern that

the PEIR failed to respond to comments about the Project’s impacts. RB 237-239. Indeed, the Council
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cherry picks unrelated statements from petitioners’ citations, and claims that petitioners are concerned
about the “form of responses to comments,” referencing responses that cite “relevant text in the EIR,” and
those stating a comment was “noted.” RB 237-238. While some of the citations provided by petitioners
also include these responses, nonethel ess the Council failed to provide a substantive response for the
erroneous reason that these comments were “on the project, not on the EIR.” POTB 22-23. The
Council’s obfuscation concedes that the PEIR never substantively responded to these concerns.
Guidelines § 15088; Laurel Heights 11, 6 Cal.4th at 1124; County of Kern, 39 Cal .App.3d at 842.

The Council’s cursory response to petitioners” argument also fails. RB 239-240. It arguesthat it
only provided its canned response to “disputes with the design and content of the Plan . . . not the
environmental analysis in the EIR,” but this distinction lacks merit. RB 239. The Council cannot
separate comments on the Project’s impacts from the PEIR’s failure to address those impacts because all
such comments are pertinent to the public’s and decisionmakers’ ability to make an informed decision.
Guidelines § 15088; County of Kern, 39 Cal.App.3d at 842; Laurel Heights 11, 6 Cal.4th at 1124.
Decisions about “the design and content of the Plan” have profound environmental impacts that must be
addressed in the PEIR.

Moreover, the Council improperly dismissed numerous indisputably substantive concerns about
the Project’s environmental impacts on this ground. E.g. D289 (habitat connectivity), D273 (flow criteria
and data), D296 (same), D413 (same), D2758-2759 (same), D531-533 (PEIR deficiencies in discussion of
conservation measures), D2339-2341 (failure to anayze significant project impacts), D2331 (same),
D2388-2405 (same), D2327-2331 (reducing exports could have significant environmental impacts),
D2348 (impacts of climate change and pricing on water availability), D2767-2768 (same). The Council
does not explain — let alone excuse — its failure to provide a “good faith, reasoned” response to these
many substantive comments about environmental impacts. Such violates CEQA’s informational purpose.
Guidelines § 15088; County of Kern, 39 Cal.App.3d at 842; Laurel Heights 11, 6 Cal.4th at 1124.

Finally, the Council’s response to comments about the original EWC alternative fails to explain
how that alternative was supposedly deficient. E.g., D75-80, D1320, D2313-2315, D2318-2319, D2332-
2333, D2341-2345, D2473, D2487-2490, D2763-2765, D4858, D4861, D4875. Instead, the Council

responded by re-stating its summary of Alternative 2, never explaining its sabotage of EWC’s alternative.

NCRA PETITIONERS’ REPLY BRIEF -15- JCCP 4758




© 00 N o o B~ w N P

N N N RN N NN NDNR R B B B B 2 P o
® N o0 AR W N B O © 0N O o W N B O

l. The Council’s Statement of Overriding Considerations Violates CEQA

The Council’s statement of overriding considerations, and its associated findings, are inadequate.
POTB 23-25. The Council claims that petitioners’ arguments are duplicative of others and that it had no
duty to explain how the Project’s ostensible benefits override each significant impact. RB 242-244.
Wrong on both counts. As for the first, the Council’s own cases show that an accurate statement of
overriding considerations is a substantive CEQA requirement. City of Marina v. Board of Trustees of
California Sate University (2006) 39 Cal.4th 341, 368-369 (even though court ruled agency’s approval
violated CEQA for other reasons, it separately addressed and ruled invalid the agency’s statement of
overriding considerations); Uphold Our Heritage v. Town of Wbodside (2007) 147 Cal.App.4th 587, 603
(same); cf. California Oak Foundation v. Regents, 188 Cal.App.4th at 285 (even though court rejected all
other claims, it separately addressed this argument).

The Council’s second contention — that it need not explain how the Project’s benefits purportedly
override each significant impact — also misinterprets the law and assumes that the sole issue is whether
substantial evidence supports the Council’s findings. RB 243-244. While an agency may find support
for its findings and statement of overriding considerations “based on the final EIR and/or other
information in the record,” this obligation goes hand-in-hand with its duty to “state in writing the specific
reasons” supporting its decision. Guidelines § 15093(b). Indeed, the Council must provide the public
with “the analytic route [it] traveled from evidence to action.” Kings County, 221 Cal.App.3d at 733;
Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, 516
(agencies “must set forth findings to bridge the analytic gap between the raw evidence and ultimate
decision or order”); Laurel Heights |, 47 Cal.3d at 404 (same). The Council cannot satisfy these
requirements unless it (1) explains how the purported Project benefits in fact outweigh the Project’s
impacts and (2) supports those explanations with evidentiary references in the statement itself. The
Council now offers citations, but the fact remains that the Council failed to provide them in the statement.
C98-101. Instead, the statement unhelpfully states that its information is “based on the Final EIR and
other information in the . . . record.” C98. Rather than making a “good-faith effort to inform the public,”
the Council left the public to guess at its analytical reasoning, in violation of CEQA. Wbodward Park,
150 Cal.App.4th at 718; Kings County, 221 Cal.App.3d at 733.
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. THE COUNCIL’S APPROVALS CONTRAVENE THE PUBLIC TRUST DOCTRINE

The Council concedes that the Act requires “compliance with the public trust doctrine.” D2272
(quote); D62-D63 (PEIR affirms that “the Delta Plan is required to be consistent with the public trust
doctrine”). Yet the Council argues that it was within its “extensive discretion” under the Public Trust
Doctrine to adopt the chosen alternative despite the fact that (1) it would harm numerous public trust
resources, including wetlands, riparian vegetation, special-status species, and recreational activities, and
(2) there are feasible alternatives, including Alternative 2, that would achieve the Project objectives while
allowing “greater protection of Public Trust resources.” RB 68 (first quote); D7037 (second quote;
emphasis added); D181 (same); C5-C12 (detailing significant impacts to public trust resources). Wrong.

In adopting the Plan and acting as the “steward” of the Delta, the Council “has an affirmative duty
to protect . . . public trust uses [of the Delta] whenever feasible.” National Audubon Society v. Superior
Court (“National Audubon”) (1983) 33 Cal.3d 419, 446 (emphasis added). The Public Trust Doctrine
requires the Council to avoid “unnecessary and unjustified harm to trust interests.” 1d. It thus does not
provide unfettered discretion where, as here, the Project would harm public trust resources.

The Council argues “‘the State, as trustee for the people, has the power to act in any manner
consistent with the improvement of trust resources.”” RB 70 (emphasis added; quoting Personal
Watercraft Coalition v. Board of Supervisors (2002) 100 Cal.App.4th 129, 145). But the Council is not
simply improving trust resources here. Although the Plan may “promote [some] public trust values,” as
the Council contends, it would also damage many trust resources. RB 70 (quote); C5-C12. The Council
may only approve a plan that impacts public trust resources if it has mitigated them “whenever feasible.”
National Audubon, 33 Cal.3d at 446 (quote), 446-447 (“the state must consider the effect of the taking on
thepublictrust. .., and. .. preserve, so far as consistent with the public interest, the uses protected by
the trust”); Carstensv. California Coastal Commission (1986) 182 Cal.App.3d 277, 288-289.

In Carstens, for example, the court held that an agency had not violated its public trust dutiesin
approving the expansion of acommercia (nuclear energy generation) public trust use of tidelands
because the agency had fully “consider[ed] the various uses of tidelands under the public trust doctrine”
and mitigated the impacts to those uses to the extent feasible. 1d. at 288. “Of particular significance” to

the court was the agency’s “recognition of impairment of access to the tidelands and its requirement that
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[the utilities] mitigated the loss through dedication of beachfront land and funds for the improvement of
the nearby state park.” Id. The court determined that it was infeasible to do more to mitigate the public
access impact due to substantial public safety concerns. 1d. at 283-284, 294.

Here, by contrast, the Council did not take all feasible steps to mitigate the Plan’s impacts to
public trust resources. POTB 25-27. It thereby violated the Public Trust Doctrine. National Audubon,
33 Cal.3d at 446-447. Feasible alternatives, including Alternative 2, would achieve the Project’s
objectives while allowing “greater protection of Public Trust resources” than the Project. D7037 (quote;
emphasis added); D181.

[11.  THE COUNCIL VIOLATED THE 2009 DELTA REFORM ACT

The Legislature mandated the creation of a “legally enforceable Delta Plan” with specific content.
88 85001, 85020-85021, 85302, 85308. But the Delta Plan is vague and unenforceable in four areas.
First, the Delta Plan omits “quantified or otherwise measurable targets.” POTB 27-30; § 85308(b).
Second, its flow criteria are not “based on the best available” science. POTB 30-32; 8 85308(a). Third,
the Delta Plan’s measures for reducing reliance on the Delta are unenforceable. POTB 32-33; 88 85021,
85302. Last, it lacks enforceable measuresto restore the Delta. POTB 33-37; 88 85054, 85302. The
Council’s contrary arguments lack merit, as shown below. RB 100-105.

A. Failsto Include Quantified or Otherwise M easurable Tar gets

The Delta Plan must “include quantified or otherwise measurable targets associated with
achieving [its] objectives.” § 85308(b). It fails with respect to three: (1) reduced reliance on the Delta;
(2) protecting, restoring, and enhancing the Delta ecosystem; and (3) amore reliable water supply. POTB
27-30. The Council’s response fails to grapple with this statutory command. RB 100-105.

The Council’s dictionary defines “target” as an “objective or result toward which efforts are
directed.” It further defines “objective” to mean “goal,” which in turn means the “destination of a
journey” or an “aim or desired result.” Seeid. The common theme of these definitionsis an end point.
By requiring the Delta Plan to include “quantified or otherwise measurable targets,” the Legislature thus

commanded the Council to create quantitative goals that could be measured, tracked, and someday

° RB 102; http://www.oxforddictionaries.com/us/definition/american_english/target
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attained. 8§ 85308(b). The Delta Plan contains no such goals about the three objectives in question and
the Council’s many references to vague planning processes cannot change that. POTB 27-30.

The Council primarily relies upon “administrative performance measures” to support its claim that
the Delta Plan contains “quantified or otherwise measurable targets.” RB 100-105. But “[a]dministrative
performance measures” merely “describe decisions made by policy makers and managers. . ..” B512.%
They are not quantitative goals about the statutory objectives that can be attained, as the Act requires. 8
85308(b). For example, to support its argument that the Delta Plan contains the requisite water supply
reliability targets, the Council relies upon its administrative performance measure of “track[ing] the
number of water suppliers” that have “completed water management plans” and “developed groundwater
management plans meeting specified criteria.” RB 101 (citing B1291, 1293). But as the Delta Plan itself
explains, such “administrative performance measures” are actually ongoing regulatory requirements
applicable to “decisions made by policy makers” (B512), not the attainable targets mandated by the Act.
8 85308(b). Each of the “administrative performance measures” relied upon by the Council suffers from
this deficiency; they are ongoing regulatory requirements, not attainable quantitative goals.™

The Council’s remaining arguments lack merit. The Delta Plan contains no quantified or
measurable targets about reduced reliance on the Delta. The reduced reliance target of “a significant
reduction in the amount of water used or in the percentage of water used from the Delta watershed”
violates the Act because atarget of a “significant reduction” is not “quantified or otherwise measurable.”
B576-577, 1313-1314; § 85308(b). The Council’s response is that its dictionary defines “measurable” as
“large enough to be measured.” RB 102:8-16 (emphasis added). But progress toward an ambiguous
target of a “significant reduction” cannot be measured. The Council relies upon the Delta Plan’s target of

progress toward a statewide goal of an up to 20% reduction in per capita water use by 2020. RB 102-103;

10 The Council’s forfeiture argument doubly fails. That doctrine isinapplicable to legal claims, and
“administrative performance measures” are irrelevant non-attainable targets. See supran. 2.

' The Council relies upon ongoing regulatory requirements that covered actions be consistent with
existing water quality objectives (RB 104; B1294), that covered actions “have . . . fully considered and
avoided” the introduction of nonnative species “in a way that appropriately protects the ecosystem” (RB
103; B1296); that the State Water Resources Control Board (“SWRCB”) “adopt and implement” water
conservation standards for certain contracts (RB 101; B1292), and that the Department of Fish and
Wildlife (“DFW™) “prioritize” certain actions for nonnative species (RB 103; B1296).
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B577. But petitioners already demonstrated that a statewide reduction in per capita water use does not
necessarily reflect any reduction in reliance on the Delta — as opposed to other water supplies. POTB 28-
29, 33:7-13 (citing B577; E1209 [a supplier could “reduce its supply from, say, groundwater supplies
instead” of the Delta]). The Council ignores this showing. RB 103:3-7.%

The Delta Plan fails to set quantified targets to “protect[], restor[e], and enhanc[e] the Delta
ecosystem.” “[D]ecreasing annual trends” in new and existing invasive species is an ongoing monitoring
objective that lacks a clear attainment threshold. POTB 28-29; 88 85308(b), 85054. Nor isthe objective
of “[p]rogress toward restoring in-Delta flows to more natural functional flow patterns” adequate: as
petitioners asked, how much more “natural” and by what criteria? B623; see POTB 29:25-30:3. The
Council does not say. RB 104:13-18. The Council’s reliance on the Delta Plan’s mandate that various
water quality standards be satisfied is aso unavailing because these standards are incomplete. Compare
RB 105:1-2 (relying on requirement of compliance with TMDL for pesticides) with POTB 30:5-6 (citing
B698 [agencies “should prioritize and accelerate the completion of” these TMDLSs]).

Last, the Delta Plan lacks measurable targets about the coequal goal of “a more reliable water
supply for California.” § 85054; POTB 30. The Council relies on tracking additional water supplies (RB
105; B577), which is not atarget. Such vague and unmeasurable goals violate the Act. § 85308(b).

B. Failsto Usethe Best Available Science

The Delta Plan’s reliance on inadequate and outdated flow requirements violates the mandate that
it “shall . . . [b]e based on the best available scientific information.” 8§ 85308(a); POTB 30-32. “Recent
flow regimes in the Delta have contributed to the decline of native species and encouraged non-native
species,” yet the Delta Plan adopts current flow objectives without change. L11879; B614; L11858. In
response, the Council misrepresents petitioners’ argument. It claims petitioners “assert[] . . . the Act
required the Council to adopt” the SWRCB?’s flow criteria. RB 58:14-25. Wrong. Petitioners
demonstrated the Council violated the Act because it relied on flow requirements that the “best available

science suggests . . . areinsufficient to protect the Delta ecosystem.” POTB 31 (quoting B614, L11841);

12 The Council reframes petitioners’ argument — that the Delta Plan lacks quantified targets about
reduced reliance on the Delta — as a claim that the Delta Plan lacks quantified targets about reliability.
Petitioners addressed these distinct statutory objectives separately. See POTB 28:10-15 (citing § 85021).
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see also B597; L11844. The Act mandates that the Delta Plan, including its flow requirements, “[b]e
based on the best available scientific information.” 8§ 85308(a); POTB 30-31. Petitioners cited the
SWRCB’s recent promulgation of flow criteria “necessary to protect public trust resources” in the Delta
to demonstrate that alternatives to the Plan’s demonstrably inadequate flow criteria existed, not that any
particular criteriaare required. L11846 (quote); POTB 31-32.%3

The Council argues that since it did not “ignore available studies” it used the best available
science. RB 59 n. 36 (citing San Luis & Delta-Mendota Water Auth. v. Locke, 776 F.3d 971, 995 (9th
Cir. 2014)). Doubly wrong. Locke concerns the Endangered Species Act (“ESA”), not the Delta Reform
Act. Moreover, even under the ESA, “incomplete information . . . does not excuse the failure to comply
with the statutory requirement of . . . using the best information available.” Conner v. Burford 848 F.2d
1441, 1454 (9th Cir. 1988) . The Council complains that the SWRCB’s new flow criteria lack
accommodations for competing uses, but, regardless of any “incomplete information” in those new
criteria, by using flow requirements that the “best available science suggests . . . are insufficient to protect
the Delta ecosystem,” the Council violated the Act. 1d.; RB 58:21-25; B614; L11841; § 85308(a).

C. Failsto Implement Policy of Reduced Reliance on the Delta

The Delta Reform Act states that “implementation of the Delta Plan shall further the” coequal
goals. §85302(a). The DeltaReform Act, the Delta Plan, and the regulations it spawned all emphasize
the central importance of reducing reliance on the Deltain achieving the coequal goals. 8§ 85021; B1313-
1314; B764 (23 CCR § 5001(h)(1)(B)). And the Delta Reform Act requires that the Delta Plan be “a
legally enforceable” means of attaining that objective. § 85001(c); see D6788 (the “Council’s primary
responsibility isto develop, adopt, and implement the Delta Plan, alegally enforceable, comprehensive,
long-term management plan . . . that achieves the coequal goals™). Put together, then, the Delta Plan must
contain “a legally enforceable” means of “reduc[ing] reliance on the Delta.” 8§ 85001(c), 85021. But it

failsto do so, because Policy WR P1 does not require agencies to report that they have achieved any

13 “The Council could have adopted the flows the SWRCB found to be the minimum necessary to protect
public trust resources for the interim period until new flow criteria are created, or it could have created
new interim flow criteria by balancing the SWRCB’s flow criteria against competing uses, utilizing the
best available science, if it deemed those criteriainsufficient. What it could not do isrely upon existing
criteriathat are universally acknowledged not to protect public trust resources.” POTB 32:10-17.
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particular amount of reduction in Deltareliance or, indeed, any reduction at all. POTB 33:1-22.

The Council acknowledges the Delta Plan must be legally enforceable (RB 1, 2, 7, 32, 33, 38, 39).
It fails to dispute, and thereby concedes, that the Delta Plan must include measures intended to reduce
reliance on the Delta. RB 41 (merely arguing that section 85021 does not “provide[] that the Council
must take specified steps to further the policy” of reduced reliance; not disputing that it has an obligation
to further that policy). Yet the Council simply ignores the point that, read together, these two
reguirements mandate that the Delta Plan include legally enforceable means of reducing reliance on the
Delta. 88 85001(c), 85021. The Council’s argument is essentially that it has the authority to disregard
this mandate because determining how to make the reduction legally enforceableis difficult. RB 41:16-
21 (citing no evidence, arguing that it istoo hard for the Council to figure out how to reduce reliance
given its lack of authority over “routine operation and maintenance” of certain large water projects). But
this difficult task is one mandated by the Legislature, and the Council cites no evidence to show the
Council tried and failed to come up with alegally enforceable means of reducing Deltareliance. RB
40:13-41:21 (no record citations). This omission renders the Delta Plan inadequate. 88 85001(c), 85021.

D. Failsto Implement Policy of Restoring Delta

The Legislature mandated “the Delta Plan shall include measures to restore the Delta ecosystem,
improve water quality, restore Delta habitat, and restore Delta flows, yet the Delta Plan fails to contain
any “legally enforceable” measures in these areas. 88 85001(c), 85302(c)-(e); POTB 33-37.

1 The Delta Plan Failsto Improve Water Quality

The Legislature mandated the “subgoal” of “[i]mprov[ing] water quality to meet drinking water,
agriculture, and ecosystem long-term goals” “shall be included in the Delta Plan.” § 85302(e)(5). But
again, “[n]o policies with regulatory effect are included” in the sections of the Delta Plan concerning
water quality — even where water quality criteria for a particular pollutant exist. B696-699 (quotation),
B698 (refusing to incorporate existing methylmercury standards); POTB 34-35. Instead, the Plan only
advances “recommendations,” which have no regulatory effect — making a mockery of the Legislature’s
command that the Delta Plan shall be “legally enforceable” and “shall . . . [iJnclude quantified or
otherwise measurabl e targets associated with achieving [its] objectives.” 88 85001(c), 85308(b).

The Council’s defense is that by adopting the SWRCB’s flow criteriait was aso adopting water
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quality criteria. RB 72. But flow standards are insufficient; there are simply “[n]o policies with
regulatory effect” in the section of the Delta Plan about water quality and there was no attempt to include
quantified standards or any other measurable water quality target in the Plan. B696-699. The Council
argues that it was only required to come up with measures that “promote” water quality, and “promote”
conveys much discretion. This argument defies the Act; section 85302(e)(5) does not include “promote.”

The Delta Plan includes an exemption for temporary water transfers that the Council itself
acknowledged was contrary to the Delta Reform Act’s goal of protecting, restoring, and enhancing the
Delta ecosystem. POTB 35-36 The Council conceded that it “understands that water transfers may have
a significant impact on the Delta’s ecosystem, especially if these single-year transfers are repeated over
consecutive years.” E1083. But it “determin[ed] that single-year transfers will not have a significant
impact on the coequal goals” for the sole reason that “the Council is not aware that single-year transfers
are conducted in this manner.”** 1d. Although the Council received exhaustive evidence that single-year
transfers are often “repeated over consecutive years,” it just ignored it. K12475-12477.

The Council’s brief fares no better. The Council faults petitioners for supposedly failing to
present “conclusive evidence that temporary transfers have significant impacts,” but it ignores the fact
that petitioners did indeed present such evidence: the Council’s admission “that water transfers may have
a significant impact on the Delta’s ecosystem.” RB 78; E1083. Also ignored is petitioners’ showing that
temporary water transfers are a significant source of selenium pollution. POTB 35:22-27.

The Legislature knows how to create statutory exemptions for one-year water transfers and it
knows how to exempt activities from the coverage of the Delta Reform Act. 88 1729, 85057.5(b). It
specifically declined to exempt one-year water transfers from the Delta Reform Act and the Council’s
attempt to smuggle such an exemption in the back door is plainly contrary to that law’s coequal goal of
protecting, restoring, and enhancing the Delta environment. § 85302(d)(3), (€)(5).

2. The Delta Plan Failsto Restore Delta Habitat

Contrary to the Act’s mandates, the Delta Plan also fails to include any legally enforceable

4 The Plan does state that the statutory CEQA exemption for temporary transfers implies those transfers
lack significant impacts (E1083; RB 82), but that justification fails. Del Cerro Mobile Estates v. City of
Placentia (2011) 197 Cal.App.4th 173, 184 (as statutory exemptions “reflect a variety of policy goals,” it
“is incorrect to assume” — as the Council does — that an activity so exempt is environmentally benign).
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measures to restore Delta habitat. § 85302(c)(1)-(3), (e)(2), (e)(2), (e)(6); POTB 36-37. The Council’s
responses lack merit. First, the Council claims that it was given “extensive discretion” by the Legislature.
RB 62 (“promote” and “further” are broad). But section 85302(e) specifically mandates the inclusion of
particular “subgoals and strategies” — such as “[e]stablish migratory corridors for fish, birds, and other
animals along selected Delta river channels” — in the Delta Plan, and it does not use the words upon
which the Council relies. § 85302(e)(2). Further, broad language in some parts of the Act does not
change the underlying statutory requirement that the Delta Plan be “legally enforceable,” with “quantified
or otherwise measurable targets.” 8§ 85001(c), 85308(b). The Plan fails these tests.

Second, the Council argues that the Plan includes legally enforceable habitat restoration policies.
RB 63-64. But two of the three non-advisory policies (Policies ER P2 and ER P3) merely prescribe
standards for restoration that does occur, rather than require any restoration. POTB 36. The Council’s
invocation of the other policy, Policy ER P4, fails to respond to petitioners’ showing that that Policy
contains a gaping, ambiguous loophole for “sustainable communities.” POTB 36:20-37:3.

3. The Delta Plan Failsto Restore Delta Flows

Finally, the Delta Plan omits legally enforceable measures to restore Deltaflows. § 85302(e)(4);
POTB 37. Specifically, rather than establish criteria that restore flows, the Plan codifies existing flow
criteriathat the Plan itself recognizes are inadequate to protect public trust resources. B614 (Policy ER
P1), L11841, L11844, L11871. The Council argues “the regulation does more” than merely adopt current
flow objectives because it includes “a new enforcement mechanism; agencies proposing covered actions
must comply with ER P1.” RB 60:6-9. Nonetheless, existing flow criteria are “generally harmful to
many native aquatic species” and “are insufficient to protect the Delta ecosystem.” B597 (first quote),
B614 (second). Thus the Delta Plan has no legally enforceable measures that “[r]estore Delta flows and
channels to support a healthy estuary and other ecosystems,” as the Act requires. § 85302(e)(4).
V. THE COUNCIL’S REGULATIONSARE INVALID

The regulations the Council adopted to codify the Delta Plan violate the APA because they
conflict with the Act. Gov. Code § 11342.2; Sabatasso v. Superior Court (2008) 167 Cal.App.4th 791,
Terhune v. Superior Court (1998) 65 Cal.App.4th 864. Asshown, the Delta Plan violates the Delta

Reform Act because it fails to use measurabl e targets, fails to use best available science, fails to require
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habitat restoration, and authorizes short-term water transfers that harm the Delta’s environment; as
codified regulations, these deficiencies violate the APA as well. POTB 37-38. Further, the Council’s
regulations impair the scope of the Delta Reform Act and are thus void. POTB 38-39; Gov. Code §
11342.2; Ontario Cmty. Foundations, Inc. v. State Bd. of Equalization (1984) 35 Cal.3d 811, 817; WSPA,
57 Cal.4th at 415-416.

The Council unlawfully impaired the scope of the Delta Reform Act by creating an exemption for
temporary water transfer that the Legislature omitted. POTB 35-36; Slocum v. State Bd. ofEcj'ual ization
(2005) 134 Cal.App.4th 969, 974. The Council argues it took a “cautious approach” because it lacked
“conclusive evidence that temporary transfers have significant impacts on the coequal goals.” RB
78:16-18. But the Council itself admitted temporary “water transfers may have a significant impact on
the Delta’s ecosystem.” E1083; E1287 (one-year water transfers may have significant impacts™).

The Council also unlawfully impaired the scope of the Delta Reform Act by allowing projects that
do not achieve full consistency. Compare § 85225 with 23 CCR § 5002(b)(1). The Council argues that it
is merely trying to “avoid unintended consequences” by allowing approval of projects that do not achieve
“full consistency” with the Delta Plan. Council 99:4 (first quote); 23 CCR § 5002(b)(1) (second quote).
Yet there is no “unintended consequences™ exception to the statutory requirement that all covered actions
must be fully consistent with the Delta Plan. § 85225; POTB 39-40. Section §5225.10(a) requires all
covered actions to be fully consistent with hoth coequal goals; 23 C.C.R section 5002(b)(1) contemplates
balancing the coequal goals against each other because it only requires that “on whole, [an] action [be]
consistent with the coequal goals.”

CONCLUSION

The Council failed to proceed as required by law and its actions must be set aside.

Dated: May 21,2015 . Respectfully submitted,

Leoplar £ Vsl (A4

STEPHAN C. VOLKER

Attorney for NORTH COAST RIVERS ALLlANCE PACIFIC
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General

Mark W. Poole

Clifford T. Lee

Deputy Attorneys General

1515 Clay Street, 20" Floor

P.O. Box 70550

Oakland, CA 94612-0050

Email: Mark.Poole@doj.ca.gov

For:  Amicus Curiae Department of Water
Resources

All seven cases
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E. Robert Wright

Friends of the River

1418 20" Street, Suite 100

Sacramento, CA 95811

Email: bwright@friendsoftheriver.org
kcotter @friendsoftheriver.org

For:  Friends of the River

California Water Impact Network, et al. v.
Delta Sewardship Council

San Francisco County Case No.: CPF-13-
513047

Michael B. Jackson

429 West Main Street, Suite D
P.O. Box 207

Quincy, CA 95971

Email: mjatty@sbcglobal .net

California Water Impact Network, et al. v.
Delta Sewardship Council

San Francisco County Case No.: CPF-13-
513047

For: C-WIN, SCPA, AquaAlliance, and
Restore the Delta
Adam Kesats California Water Impact Network, et al. v.

Center for Biological Diversity

351 California Street, #600

San Francisco, CA 94104

Tel:  (415) 436-9682

Fax: (415) 436-9683

Email: akeats@biologicaldiversity.org
ctu@biologicaldiversity.org

For:  Center for Biological Diversity

Delta Sewardship Council
San Francisco County Case No.: CPF-13-
513047

OshaR. Meserve

Soluri Meserve, aLaw Corporation

1010 F Street, Suite 100

Sacramento, CA 95814

Email: osha@semlawyers.com
Patrick @semlawyers.com

Central Delta Water Agency, et al. v. Delta
Sewardship Council

San Francisco County Case No. CPF-13-
513048

Tel:  (916) 455-7300
Fax: (916) 244-7300
For:  Petitioner Local Agencies of the North
Delta
Thomas H. Keeling Central Delta Water Agency, et al. v. Delta
Freeman Firm Sewardship Council

1818 Grand Canal Blvd., Suite 4

Stockton, CA 95207

Email: tkeeling@freemanfirm.com

For:  Petitioners Central Delta Water Agency,
South Delta Water Agency, Lafayette Ranch,
Inc., and Cindy Charles

San Francisco County Case No. CPF-13-
513048

John H. Herrick

Law Offices of John H. Herrick

4255 Pacific Ave., Suite 2

Stockton, CA 95207

Email: jherrlaw@aol.com

For:  Petitioners Central Delta Water Agency,
South Delta Water Agency, Lafayette Ranch,
Inc., and Cindy Charles

Central Delta Water Agency, et al. v. Delta
Sewardship Council

San Francisco County Case No. CPF-13-
513048
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Dante John Nomellini

Dante John Noméllini, Jr.

Daniel A. McDaniel

Nomellini, Grilli & McDaniel

Professional Law Corporations

235 East Weber Avenue

Stockton, CA 95202

Email: ngmplcs@pacbell.net
dantejr@pacbell .net
damplc@pachell.net

Central Delta Water Agency, et al. v. Delta
Sewardship Council

San Francisco County Case No. CPF-13-
513048

For:  Petitioners Central Delta Water Agency,
South Delta Water Agency, Lafayette Ranch,
Inc., and Cindy Charles
S. Dean Ruiz Central Delta Water Agency, et al. v. Delta
Harris, Perisho & Ruiz Sewardship Council
Brookside Corporate Center San Francisco County Case No. CPF-13-

3439 Brookside Road, Suite 210

Stockton, CA 95219

Email: dean@hpllp.com

For:  Petitioners Central Delta Water Agency,
South Delta Water Agency, Lafayette Ranch,
Inc., and Cindy Charles

513048

Steven A. Herum

Herum Crabtree Suntag, CPC

5757 Pacific Ave,, Suite 222
Stockton, CA 95207

Email: sherum@herumcrabtree.com
For:  Petitioner City of Stockton

City of Sockton v. Delta Sewardship Council
San Joaquin County Case No. 39-2013-
00298188-CU-WM-STK

John Luebberke, City Attorney

City of Stockton

425 N. El Dorado Street

Stockton, CA 95202

Email: john.luebberke@stocktongov.com
For:  Petitioner City of Stockton

City of Sockton v. Delta Sewardship Council
San Joaquin County Case No. 39-2013-
00298188-CU-WM-STK

Daniel J. O’Hanlon

Kronick, Moskovitz, Tiedemann & Girard

400 Capitol Mall, 27" Floor

Sacramento, CA 95814

Email: dohanlon@kmtg.com
rakroyd@kmtg.com

eleeper@kmtg.com

Petitioners/Plaintiffs San Luis & Delta
Mendota Water Authority and Westlands
Water District

For:

San Luis & Delta-Mendota Water Authority, et
al. v. Delta Sewardship Council

Sacramento County Case No. 34-2013-
80001500
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Andrea A. Matarazzo

Jeffrey K. Dorso

Pioneer Law Group, LLP

431 “1” Street, Suite 201

Sacramento, CA 95814

Email: andrea@pioneerl awgroup.net
jeffrey@pioneerlawgroup.net
Petitioner/Plaintiff, Westlands Water
District

For:

San Luis & Delta-Mendota Water Authority, et
al. v. Delta Sewardship Council

Sacramento County Case No. 34-2013-
80001500

Harold Craig Manson, General Counsel

c/o Kronick, Moskovitz, Tiedmann

400 Capitol Mall, 27" Floor

Sacramento, CA 95814

Email: cmanson@westlandswater.org

For:  Petitioner/Plaintiff Westlands Water
District

San Luis & Delta-Mendota Water Authority, et
al. v. Delta Sewardship Council

Sacramento County Case No. 34-2013-
80001500

Jon D. Rubin, Senior Staff Counsel

Kronick, Moskovitz, Tiedemann & Girard

400 Capitol Mall, 27" Floor

Sacramento, CA 95814

Email: Jon.Rubin@SLDMWA .org

For: Petitioners/Plaintiffs San Luis & Delta-
Mendota Water Authority

San Luis & Delta-Mendota Water Authority, et
al. v. Delta Sewardship Council

Sacramento County Case No. 34-2013-
80001500

Michael A. Brodsky

Law Offices of Michael A. Brodsky
201 Esplanade, Upper Suite
Capitola, CA 95010

Email: michael @brodskylaw.net

Save the California Delta Alliance v. Delta
Sewardship Council

San Francisco County Case No. CPF-13-
513049

For:  Petitioner/Plaintiff Save the Caifornia
DeltaAlliance
Charity Schiller Sate Water Contractors, et al. v. Delta

KiraL. Johnson

Lucas|. Quass

MéissaR. Cushman

Best Best & Kreiger, LLP

3390 University Ave., 5" Floor

PO. Box 1028

Riverside, CA 92502

Tel:  (951) 826-8223

Fax: (951)686-3083

Email: Charity.Schiller@bbklaw.com

L ucas.Quass@bbklaw.com
Kira.Johnson@bbklaw.com
Mélissa.Cushman@bbklaw.com
Petitioners State Water Contractors and
Antelope Valley-East Kern Water Agency

For:

Sewardship Council
Sacramento County Case No. 34-2013-
80001530
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Stefanie Morris

State Water Contractors

1121 L. Street, Suite 1050

Sacramento, CA 95814

smorris@swc.org

Petitioners State Water Contractors and
Antelope Valley-East Kern Water Agency

For:

Sate Water Contractors, et al. v. Delta
Sewardship Council

Sacramento County Case No. 34-2013-
80001530

MarciaL. Scully, Adam C. Kear,

Linus S. Masouredis, Robert C. Horton, Sr.
The Metropolitan Water District of Southern
Cdlifornia

P.O. Box 54153

Los Angeles, CA 90054-1053

Email: mscully@mwdh20.com
AKear@mwdh2o0.com
RHorton@mwdh2o.com

Petitioner The Metropolitan Water District
of Southern California

For:

Sate Water Contractors, et al. v. Delta
Sewardship Council

Sacramento County Case No. 34-2013-
80001530

Stanly Yamamoto, District Counsel

Anthony T. Fulcher, Senior Assistant District

Counssel

5750 Almaden Expressway

San Jose, CA 95118-3686

Email: Syamamoto@valleywater.org
Afulcher@valleywater.org

Sate Water Contractors, et al. v. Delta
Sewardship Council

Sacramento County Case No. 34-2013-
80001530

For:  Petitioner Santa Clara Valley Water

District
William J. Brunick Sate Water Contractors, et al. v. Delta
Leland McElhaney Sewardship Council
Brunick, McElhaney & Kennedy Sacramento County Case No. 34-2013-
1839 Commercenter West 80001530

San Bernardino, CA 92408-3303
Email: bbrunick@bmblawoffice.com
Imcel haney@bmblawoffice.com

For:  Petitioner Mojave Water Agency
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On May 21, 2015, I caused to be served NCRA PETITIONERS’ REPLY TRIAL BRIEF by
placing true copies of said document in prepaid envelopes in the United States mail at Oakland,

California, addressed as follows:

San Francisco County Superior Court
Superior Court ADR Coordinator
400 McAllister Street, Room 103
San Francisco, CA 94102

San Joaquin County Superior Court
Hon. Leslie Holland

Stockton Courthouse

222 East Weber Avenue, Dept. 13
Stockton, CA 95202

Chair, Judicial Council of California
Administrative Office of the Courts
Attn: Office of Appellate Court Services
(Civil Case Coordinationa
455 Golden Gate Ave., 5" Floor
San Francisco, CA 94102-3688

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this declaration was executed on May 21, 2015, at Oakland, California.

A,
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