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Enforceable” Delta Plan, and “Compliance Mechanism” Do
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TABLE OF DEFINED TERMS AND ABBREVIATIONS

Act: Delta Reform Act

APA: Administrative Procedure Act

BDCP: Bay Delta Conservation Plan
CEQA: California Environmental Quality Act
Central Delta: Central Delta Water Agency;
South Delta Water Agency; Lafayette Ranch;
Inc.; Cindy Charles; Local Agencies of the
North Delta; Friends of the River; California
WaterImpact Network; California Sportfishing
Protection Alliance; AquAlliance; Restore the
Delta; and Center for Biological Diversity
Petitioners

Coequal goals: (1) providing a more reliable
water supply for California and (2) protecting,
restoring, and enhancing the Delta ecosystem
Cost Analysis: Delta Stewardship Council’s
Economic and Fiscal Impacts Statement and
Cost Analysis

Council: Delta Stewardship Council

CVP: Central Valley Project

CVPIA: Central Valley Project Improvement
Act

Delta: Sacramento-San Joaquin River Delta

Delta Plan Regulations: Cal. Code Regs., tit.
23, §§ 5001-5013

DFW: Department of Fish and Wildlife
DPC: Delta Protection Commission
DWR: Department of Water Resources
EIR: Environmental Impact Report
ESA: Endangered Species Act

Guidelines: CEQA Guidelines, Cal. Code
Regs., tit. 14, § 15000 et seq.

HCP: Habitat Conservation Plan

Metropolitan: The Metropolitan Water
District of Southern California

NCCP: Natural Community Conservation
Plan

NCCPA: Natural Community Conservation
Planning Act

North Coast: North Coast Rivers Alliance;
Pacific Coast Federation of Fishermen’s
Associations; San Francisco Crab Boat Owners
Association; and Winnemem Wintu Tribe
Petitioners

PEIR: Program Environmental Impact Report
Plan: Delta Plan

PRC: Public Resources Code

Project: Delta Plan

Projects: Central Valley Project and State
Water Project

Reclamation: U.S. Bureau of Reclamation
RMP: Resources Management Plan

State Board: State Water Resources Control
Board

Strategic Plan: Delta Vision Strategic Plan
SWP: State Water Project
TAC: Toxic Air Contaminant

Water Contractor Petitioners: San Luis &
Delta-Mendota Water Authority; Westlands
Water District; State Water Contractors;
Antelope Valley-East Kern Water Agency;
Alameda County Flood Control and Water
Conservation District, Zone 7; San Bernardino
Valley Municipal Water District; Santa Clara
Valley Water District; The Metropolitan Water
District of Southern California; Mojave Water
Agency

WR P1: Delta Plan Water Resources Policy
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I INTRODUCTION

Solutions to the Delta’s vexing problems are vital to the Water Contractors’' mission of
providing a reliable water supply for millions of Californians and millions of acres of farmland, and
indeed essential to the well-being of all of California. Under the Sacramento-San Joaquin River Delta
Reform Act 02009 (“Act”) the Delta Stewardship Council (“Council”) has an important role to play
in helping to bring about those solutions. There is much in the Council’s Delta Plan that Water
Contractors agree with, but there are serious problems too. A writ is necessary to align the Council
and its Delta Plan into the course prescribed in the Act, and to ensure the environmental review
quality the Delta Plan deserves and the law requires.

In the Delta Plan and related regulations, the Council has strayed far from its intended role.
The Council’s claim of regulatory authority boils down to a simple, but baseless, argument: The Delta
is broken. The Legislature adopted the Act to fix it. The Legislature appointed the Council as the new
“governance structure” with broad discretion to fix the Delta. Thus, the Council concludes, it has
broad implied authority under the Act to adopt any regulations it thinks will fix the Delta. As
demonstrated in Water Contractors’ Opening Brief and this Reply, this origin myth finds no support in
the Act or its legislative history. It has led the Council to overreach its statutory authority in ways that
undermine, not further, the coequal goals of restoring the Delta ecosystem and water supplies
conveyed through the Delta that are vital to California’s well-being. Instead of giving the Council the
broad, open-ended discretion it claims, the Act prescribes the Council’s authority, the requirements for
the contents of the Delta Plan, and what it means for the Delta Plan to be enforceable. The
Legislature’s judgment as expressed in the Act, not the Council’s preference, controls here.

The Delta Plan is important, and it needs thorough environmental review to be as effective and
informative as possible. But the Council failed to meaningfully analyze and address the
environmental consequences of its Plan. In response to the multiple demonstrated deficiencies of the

Program EIR (“PEIR”), the Council repeatedly asserts that because the PEIR is programmatic, it

! Water Contractors are made up of the State and Federal Contractor Petitioners, defined in the Table
of Defined Terms and Abbreviations, above.
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should not be required to disclose and analyze reasonably foreseeable project-specific and cumulative
impacts, formulate enforceable mitigation measures with clear performance criteria, or support its
significance determinations with substantial evidence. These are requirements of the California
Environmental Quality Act (“CEQA”) that the Council cannot escape with assumptions, speculation
and generalities. The PEIR is so conclusory that it fails to satisfy CEQA’s fundamental purposes to
promote informed decision making and public participation. Thus, the errors are prejudicial. For all
these reasons, the Court should issue a writ directing the Council to conform its Delta Plan and Delta
Plan Regulations to the Act, and to redo its environmental review to comply with CEQA.
IL STANDARD OF REVIEW — DELTA PLAN AND DELTA PLAN REGULATIONS
Water Contractors’ challenges to the Delta Plan and Delta Plan Regulations question the
Council’s authority, and require the Court to determine the Legislature’s intent based on the Act’s
plain language. No deference is due the Council’s opinion that the Delta Plan and Delta Plan
Regulations are within the scope of its authority under the Act. (PaintCare v. Mortensen (2015) 233
Cal.App.4th 1292, 1304-1305.) The Council concedes that the standard of review for such claims is
de novo. (Council’s Opposition Brief (“Opp.”), 20:20-24; see Yamaha Corp. v. State Bd. of
Equalization (1998) 19 Cal.4th 1, 11 fn. 4; Light v. SWRCB (2014) 226 Cal.App.4th 1463, 1482.)
Yet, the Council claims that because Delta issues are “technical, obscure, complex, open-ended, or
entwined with issues of fact, policy, and discretion[,]” the Council’s interpretation of the Act’s fext is

2 (Opp., 20-21.) But the Act’s text is not “technical, obscure, complex, or

entitled to “great weight.
open-ended.” (See Opp., 33-34, 36 [interpreting non-technical dictionary definitions of “promote”

and “future”).)’

? The decisions cited by the Council do not require the Court to give “great weight” to the Council’s
interpretation. (Opp., 20:21-21:2.) In Western States Petroleum Assn. v. Bd. of Equalization (2013)
57 Cal.4th 401, 417-420, the court did not discuss the administrative agency’s construction of the
statute at issue at all. Nick v. City of Lake Forest (2014) 232 Cal App.4th 871, 881 is inapposite
because the city resolution at issue contained ambiguous language and the court afforded weight to a
construction that reconciled it with the statutory provision it was expressly intended to implement.

3 The Council cites People v. Harrison (2013) 57 Cal.4th 1211, 1225 to support its assertion that
petitioners have the burden of showing why a court should not afford an agency’s interpretation of a
statute great weight. (Opp., 82:22-25.) Harrison does not impose such a burden on petitioners.
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The weight a court gives to an agency’s interpretation is “situational,” and regardless, “the
proper interpretation of a statute is ultimately the court’s responsibility.” (W. States, supra, 57 Cal.4th
at 416, citing American Coatings Assn. v. South Coast Air Quality Mgmt. Dist. (2012) 54 Cal.4th 446,
462.) “Because an interpretation is an agency’s legal opinion, however ‘expert,” rather than the
exercise of a delegated legislative power to make law, it commands a commensurably lesser degree of
judicial deference.” (Yamaha, supra, 19 Cal.4th at 11, emphasis in original.) Where, as here, an
administrative agency’s construction is in conflict with the Legislature’s intent as manifest in the
Act’s plain language and structure, it merits no weight.

III. ARGUMENT - DELTA PLAN AND DELTA PLAN REGULATIONS

A. The Act Does Not Authorize the Council to Adopt WR P1

“[A]n administrative agency may not, under the guise of its rule making power, abridge or
enlarge its authority or exceed the powers given to it by the statute, the source of its power.”
(Martinezv. Combs (2010) 49 Cal.4th 35, 61, internal citations omitted.) A governmental agency may
only exercise such additional powers as “are necessary for the due and efficient administration of
powers expressly granted by statute, or as may fairly be implied from the statute granting the powers.”
(Dickey v. Raisin Proration Zone No. 1 (1944) 24 Cal.2d 796, 810, emphasis in original.)

No provision of the Act expressly authorizes the Council to reduce reliance on the Delta or
regulate water exports from," or water transfers through, the Delta. Yet the Council seeks to do so
through WR P1. (See B568-69; Cal. Code Regs., tit. 23, § 5003.) Lacking express authorization to
regulate exports or transfers, the Council must argue such authority is implied. The Council contends
that “many provisions in the Act. . . grant the Council the authority and discretion to adopt WR P1.”

(Opp., 26:6-9, 31:15-34:25.) The Council cites Water Code sections 85001(c); 85020(d); 85021;

* WR P1 uses the phrase “export from the Delta.” This manner of speaking is potentially misleading
because relatively little fresh water originates within the boundaries of the Delta. Instead, nearly all
the fresh water in the Delta originates in the watersheds outside the Delta, and then flows through the
Delta towards San Francisco Bay. (See B546-47; 1.10263-64; J10605; J185606.) During late summer
and fall, much of the fresh water in the Delta is present only because it was stored in Project reservoirs
during the wet season and later released for conveyance through the Delta to the export pumps or to
maintain water quality in the Delta. (See D6949-50; D6955; D6957; B549; L.10263-67; J48178.) We
sometimes track the “export from” language used in WR P1, but for ease of reference only.
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85057.5(a); 85057.5(b)(2); 85200 et seq.; 85210 (i); 85225-85225.3; 85300(a); 85300(d)(A); and
85302(d). (Opp., 31-34.) None of these sections individually or collectively, expressly or impliedly,
grants the Council authority to adopt WR P1.
1. The Council Lacks Express Authority to Regulate Exports From, or
Transfers of Water Through, the Delta

The Council relies upon section 85210(i) as authority for WR P1. (Opp., 32:17-19.) Section
85210(i) grants the Council authority to “adopt regulations or guidelines as needed to carry out the
powers and duties identified in this division.” Thus, unlike other state agencies, the Council’s
authority is limited to powers and duties identified in the Act; it is not empowered to adopt regulations
as are necessary to implement an entire statutory scheme or achieve a statutorily-defined goal. (See,
e.g., Mineral Assns. Coalition v. State Mining & Geology Bd. (2006) 138 Cal.App.4th 574, 581 [Pub.
Res. Code (“PRC”), § 2755 directs board to “adopt regulations . . . in accordance with the general
provisions set forth in the [Act]”]; Comite De Padres De Familia v. Honig (1987) 192 Cal.App.3d
528, 532 [Ed. Code, § 44105 directs board to “adopt all necessary rules and regulations to carry out
the intent” of an article of the Education Code]; Ralphs Grocery Co. v. Reimel (1968) 69 Cal.2d 172,
174 [Bus. & Prof. Code, § 25006 gives department authority to “adopt such rules. . . as will foster and
encourage the orderly wholesale marketing and wholesale distribution of beer”]; see also Health &
Saf. Code, § 39602.5(a) [discussing regulatory authority of California Air Resources Board].) Instead,
section 85210(i) indicates the Legislature did not intend the Council to be primarily a regulator, let
alone a regulator with broad discretion.

The limited powers identified in sections 85210 and 85213 do not provide statutory authority
to adopt WR P1. Neither section mentions regulating exports or transfers, nor is WR P1 needed to
implement the identified powers. Similarly, sections 85080, 85082, 85084, 85200(e)-(f), 85201(d),
85204, 85212, 85225.5, 85225.20, 85225.25, 85225.30, 85300(a), (c), (e)-(g), 85306, 85320(a),
85320(d), and 85320(e) do not include reducing reliance through regulation or management of exports
from or transfers through the Delta, or a sufficiently related duty. Because no such duty of the
Council is “identified in” the Act,and WR P1 is not “needed to carry out” the duties that are imposed,

the narrow grant of authority in section 85210(i) does not include broad regulatory power over exports
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and transfers as claimed by the Council.
2, WR P1 Is Inconsistent with the Act’s Express Provisions

Under the Act, only “covered actions” as defined in section 85057.5 must be certified as
consistent with the Delta Plan. (Wat. Code, § 85225.) WR P1 contradicts the statutory limitations on
“covered actions” and is inconsistent with other express provisions of the Act.

(a) WRPI Is Inconsistent with the Act’s Geographic Limits for the
Delta Plan and Covered Actions

A “covered action” must “occur, in whole or in part, within the boundaries of the Delta or
Suisun Marsh.” (Wat. Code, § 85057.5(a)(1).)> WR P1, however, seeks to mandate actions by water
suppliers outside the Delta. The Council argues that the evaluation of in-Delta actions can involve
looking outside the Delta to determine “whether such Delta actions are needed because out-of-Delta
recipients of the water failed to reduce their dependence on the Delta.” (Opp., 29:18-21, emphasis
added; see id. at 29:23-28.) However, WR P 1 does more than “look” at out-of-Delta actions; it
regulates them by requiring water suppliers to make specific modifications to their Urban or
Agricultural Water Management Plans and to implement programs that reduce reliance on the Delta.
(B568-69; Cal. Code Regs., tit. 23, § 5003(c).) Such water supply and management activities are not
covered actions, and are outside of the Council’s reach. (See Citizens to Save Cal. v. Cal. Fair
Political Practices Com. (2006) 145 Cal.App.4th 736, 748 [finding “manifest” conflict where
regulation applied restrictions to class of committees expressly excluded by the statute].) WRP1 is
inconsistent with the Act because it seeks to sweep these activities into the Council’s regulatory
control despite the express limitations in the Act. Indeed, the Delta Plan can only “identify” flood
control actions to be taken outside the Delta. (Wat. Code, § 85307.) If the Legislature intended the
Council to regulate causes of covered actions, including local water management plans, it would have
said so.

The Council argues that WR P1 doesnot regulate local water planning because water suppliers

can avoid compliance by not undertaking or receiving any water from covered actions in the Delta.

3 The legislative history confirms this limited geographic scope. (See L21542.)
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(Opp., 30:1-8.) It claims WR P1 just imposes a “condition on a benefit” of undertaking a covered
action. But, as demonstrated in our Opening Brief, the Legislature adopted Division 6 of the Water
Code to expressly set forth the “conditions on benefits” of state grant funding for urban and
agricultural water management plans. (State & Fed. Contractor Petitioners’ Joint Opening Brief
(“Open.”), 18:15-21:28.) If the Legislature intended the Council to add to those conditions, especially
through a threat of losing Delta water supplies, it would have done so by amending Division 6, not by
impliedly authorizing the Council to do s0.b
(b) WRP1 Is Contrary to the Act Because It Impairs Water Rights

Protections and Interferes with the State Board’s Regulation of

the Diversion and Use of Water

The Act provides that it “does not diminish, impair, or otherwise affect. . . any ... water rights
protections,” does not “supersede[], reduce[], or otherwise affect[] existing legal protections, both
procedural and substantive, relating to the state board’s regulation of diversion and use of water,” and
does not “alter[] the [State Board’s] existing authority to regulate the diversion and use of water . ...”
(Wat. Code, § 85031(a), (d); see also id., § 85032(i).) Contrary to these provisions, WR P1 would
affect the water rights of out-of-Delta water suppliers and would usurp the authority of the State Board
to regulate the export and transfer of water from and through the Delta.

The Council argues that “[s]ince WR P1 promotes the public trust interest in protecting the
Delta’s ecosystem, and it promotes the reasonable use of water, it cannot violate water rights.” (Opp.,
37:21-23.) Whether, hypothetically, reasonable use and public trust principles can limit water
suppliers’ water rights is not relevant here. The reasonable use and public trust doctrines do not give
the Council authority that the Act does not. (See Section II1.G.1., below.)

The Council’s argument that “the Legislature did not bar the Council from exercising
concurrent jurisdiction that may overlap that of another agency” also fails. (Opp., 38:3-39:2.) Agency

responsibilities can and do overlap, but when an agency’s enabling statute includes a provision

® The Council misconstrues this argument as a claim that WR P1 amends Division 6 of the Water
Code. (Opp., 30:1-8.) This misses the point of the argument, which is that the structure of the Act,
the Water Code, and contemporaneous enactments all indicate that the Legislature intended to achieve
reduced reliance not through the Delta Plan, but, as section 85021 says, through a statewide
investment strategy. (Open., 18:15-24:10.)
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precluding it from interfering with the specific responsibilities of another agency, there is no
opportunity for “overlap.” (See Diageo-Guinness USA, Inc. v. State Bd. of Equalization (2012) 205
Cal.App.4th 907, 920-921 [finding that because statute tasked one agency with interpreting statutory
definitions of beer, another agency could not].) The State Board is the only administrative agency
authorized by law to condition water rights, and the only administrative agency with approval
authority over water rights transfers. (Wat. Code, § 174(a); see id., §§ 1727(b), 1736; Light, supra,
226 Cal.App.4th at 1485, internal citations omitted [describing the Water Code as “vest[ing] the
[Board] with full authority to ‘exercise the adjudicatory and regulatory functions of the state in the

299

field of water resources’”’].) WR P1 is inconsistent with the Act because it effectively limits and
thereby “affects” the exercise of water rights and usurps State Board authority in violation of the
savings provisions in the Act.
(c) WR P1 Is Inimical to the Act’s Water Supply Reliability Goal,
Which Includes Reliable Delta Supplies

The Act requires the Delta Plan to “further the coequal goals” and “promote a more reliable
water supply.” (Wat. Code, §§ 85300(a), 85302(d).) The Act is clear that achieving a more reliable
water supply for the state includes achieving reliable Delta supplies. (/d., §§ 85004(b) [new Delta
conveyance needed to improve Delta supplies]; 85304 [Plan must promote new conveyance options];
85020(f) [improved Delta conveyance inherent in coequal goals]; 85211(b) [Plan must track progress
in restoring reliable Delta exports]; 85320(e) [Plan must incorporate BDCP, which aims to restore
yield and reliability of Delta exports]; see also Open., 4:17-6:8, 7:20-8:14, 12:15-13:24, 14:10-15:6.)

The Council argues that WR P1 furthers the water supply reliability goal “by encouraging
water users to lessen their dependence on Delta water supplies, and increase their focus on more

reliable local and regional measures.”” (Opp., 27:7-12.) In other words, the Council claims the Act

only requires the Delta Plan to promote water supply reliability statewide, even if at the expense of

7 The Council also argues that the Act does not require every Delta Plan measure to promote water
supply reliability, but “[r]ather, the Plan as a whole needs to advance the goal.” (Opp., 28:14-18,
italics in original.) This argument fails because it ignores the practical reality that if key components
of the Plan—like WR P1—defeat water supply reliability, it is impossible for the Plan as a whole to
advance the goal. It also ignores the specific goal of achieving reliable Project supplies.
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reliable Delta supplies. (Opp.,27:6-28:13.) This argument contradicts the Act’s expressrequirements
to achieve reliable Delta supplies. It also defies logic. Reducing the availability of one of the state’s
largest sources of water (i.e., the Delta) reduces the total pool of available water, and therefore reduces
the reliability of the overall supply. Therefore, WR P1 is inconsistent with the Act and void.? (4ssn.
for Retarded Citizens v. Dept. of Dev. Servs. (1985) 38 Cal.3d 384, 391.)
3. The Council Lacks Implied Authority to Adopt WR P1
The Council claims it has implied authority to adopt WR P1. (Opp., 31:15-34:25.) However,
as explained above WR P1 conflicts with express provisions of the Act, hence negating any inference
of implied authority to adopt it. Even putting that difficulty aside, none of the sections the Council
cites are sources of implied authority for adopting WR P1.
(a) The Act’s References to a “Governance Structure,” “Legally
Enforceable” Delta Plan, and “Compliance Mechanism” Do Not
Impliedly Authorize WR P1
The Council relies on the Act’s references to a “governance structure” and a “legally
enforceable” Delta Plan in sections 85001, 85020, and 85300 as sources of implied authority to adopt
WR P1. (See Opp., 32:3-12, 33:7-12.) However, the Council’s arguments alter the meaning of the
Act’s text, and convert policy statements into grants of authority. The Act’s text confirms that the

Legislature intended the phrase “governance structure” to refer to something other than the “Council.”

And the text and structure of the Act indicate that the Legislature itself established a “legally

8 The Council argues that Water Contractors waived their argument that WR P1 is inconsistent with
the Act because Water Contractors failed to cite a statement in an administrative draft of the BDCP
EIR (“Admin DEIR”) that the BDCP is consistent with the 2012 Draft Delta Plan policies. (Opp.,28.)
There is no waiver. First, the authorities cited are inapplicable because Water Contractors are making
a legal argument about consistency with the Act, not an argument based on substantial evidence.
Water Contractors argue that the coequal goal of reliable water supplies includes the fundamental
objective of BDCP to restore the reliability and yield of Delta water supplies, including restoring
yields up to full contract amounts as hydrology allows; thus, the Act manifests the Legislature’s intent
that achieving the coequal goal of more reliable water supplies for California includes restoring the
reliability and yield of supplies conveyed throughthe Delta. (Open., 4:17-6:8, 7:20-8:14, 12-15.) WR
P1 is inconsistent with the Act because it jeopardizes the reliability of such supplies. Second, the
Admin DEIR does not analyze consistency with WR P1, only consistency with four unrelated land use
policies in the draft Delta Plan, ER P1, ER P2, DP P1,and DP P2. (J154552, 555, 562, 571, 580, 609,
616, 649, and 657.) Thus, the blanket assertion of consistency is a conclusory legal opinion, not
substantial evidence.
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enforceable” Delta Plan through the consistency certification process in section 85225 et seq. and by
drawing on the existing regulatory authority of other agencies coordinated through section 85204.
@) Water Code section 85001(c)

Section 85001 (c) declares the Legislature’s intent to “establish a governance structure that will
direct efforts across the state agencies to develop a legally enforceable Delta Plan.” The Council
asserts that the Council is the “governance structure” and that this declaration impliedly mandates the
Council to make the Delta Plan “legally enforceable” exclusively through its own regulations. (Opp.,
32.) Not so.

The Council’s position—that “governance structure” means “Council” under the Act—is
contrary to a basic canon of statutory construction that the Legislature intends for different words to
have different meanings. (Boy Scouts of Am. Nat. Found. v. Superior Court (2012) 206 Cal.App.4th
428, 444-445; Edgerly v. City of Oakland (2012) 211 Cal. App.4th 1191, 1201.) The Legislature’s use
of both “governance structure” and “Council” indicates an intent for the terms to have different
meanings. The Council isonly a part of the “governance structure” established by the Act (see Act,
Part 3 “Delta Governance,” Wat. Code, §§ 85200-85280), which includes the Council (§§ 85200-
85203, 85210-85214), the interagency implementation committee that draws on the existing
regulatory authority of other agencies (§ 85204), the consistency certification requirement and appeals
process (§§ 85225-85225.30), the Delta Watermaster (§ 85230), and the Delta Independent Science
Board (§ 85280). The legislative history confirms that legislators intended “governance structure” to
mean this multi-component package, not simply the Council. (1776-79; see 1745-61.)°

Section 85001(c)’s reference to a “legally enforceable” Delta Plan does not compel a
conclusion that the Council must have broad regulatory authority. (Opp., 32 fn. 20.) The Act itself
establishes the consistency certification process. (See Wat. Code, § 85225 et seq.) Further, the Delta

Plan can call upon the many existing agencies with regulatory authority in the Delta to exercise their

® The Council attempts to rely on a bill analysis, but only partially quotes it, and substitutes the word
“Council” for the word “bill.” (Opp., 32 fn. 20.) The bill analysis explains that the “bill ensures
consistency with the state’s Delta Plan by requiring state and local agencies that propose to implement
‘covered actions’ to submit consistency certifications and subjecting those certifications to appeal to
the council.” (L21568, emphasis added.)
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powers in furtherance of the coequal goals. (Wat. Code, §§ 85300, 85204.) The Council coordinates
those efforts through the interagency implementation committee established pursuant to section
85204, which requires that “[e]ach agency shall coordinate its actions pursuant to the Delta Plan with
the Council and the other relevant agencies.” In sum, section 85001(c) in no way implies that the
Council is the “governance structure,” or that it must have authority to adopt water supply regulations
such as WR P1.

(ii) Water Code section 85020(h)

The Council also relies upon the Legislature’s policy objective insection 85020(h): “Establish
a new governance structure with the authority, responsibility, accountability, scientific support, and
adequate and secure funding to achieve [the Act’s] objectives.” (Emphasis added; Opp., 32:8-12.)
Section 85020 is a statement of objectives, not a grant of authority. As demonstrated, the Act’s
express grant of regulatory authority to the Council is limited to regulations needed to carry out the
Council’s powers and duties identified in the Act, not whatever regulations serve the objectives of the
Act. (Wat. Code, § 85210(i).) If the Legislature intended to empower the Council with responsibility
for achieving the Act’s broad policy objectives, it would have used the word “Council.” (See, e.g., id.,
§§ 85057, 85210.) Instead, the Legislature expressed its intent to achieve the Act’s policy objectives
via a “governance structure” that includes multiple agencies.

(iii) Water Code section 85300(d)(1)(A)

The Council argues that authority to adopt WR P1 can be implied from the requirement that
the Council develop the Delta Plan consistent with the federal Coastal Zone Management Act
(“CZMA”) or an equivalent compliance mechanism. (Opp., 33, citing Wat. Code, § 85300(d)(1)(A).)
In support, the Council cites the implementing regulations for the CZMA, which require a coastal
management program'® to include “enforceable policies” that are “sufficiently comprehensive and
specific to regulate land and water uses, control development, and resolve conflicts among competing

uses in order to assure wise use of the coastal zone.” (15 C.F.R. § 923.40(a).) From this, the Council

'% To obtain federal approval, the Delta Plan would have to be incorporated into California’s coastal
management program, and the amendments would be presented to NOAA to determine if the amended
program satisfies the requirements ofthe CZMA. (16 U.S.C. § 1455(e); 15 C.F.R. §§923.81,923.82)

10
STATE AND FEDERAL WATER CONTRACTOR PETITIONERS’ REPLY/RESPONSE BRIEF




S WD

O 0 3 O W

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

argues that the Act must be construed to require the Delta Plan to include “enforceable policies
concerning water uses” and that the Council must adopt the policies as regulations. (Opp., 33, fn.
omitted.) Neither is the case.

The CZMA does not require a coastal management program to be enforced by a single agency.
(15 C.F.R. § 923.40(b) [coastal management program must specify the “entity or entities which will
exercise the program’s authorities” and may include the state agency designated to receive and
administer federal grants to implement the program or “other state agencies, regional or interstate
bodies, and local governments[,]” emphasis added]; 16 U.S.C. § 1455(d)(10)(A)-(B) [state must
demonstrate that the “[s]tate, acting through its chosen agency or agencies (including local
governments, areawide agencies, regional agencies, or interstate agencies) has authority for the
management of the coastal zone[,]” emphasis added]; 15 C.F.R. § 923.41(a)(2) [same].) Rather, a
coastal management program can be implemented by an “organizational structure” which can include
“local, areawide, State, regional, and interstate agencies.” (16 U.S.C. § 1455(d)(2)(F), emphasis
added.) Thisis consistent with the “governance structure” in the Act.

Moreover, the CZMA does not require a coastal management program itself to provide the
authority to enforce the policies in the program. Instead, it allows the program to be enforced through
a multiplicity of constitutional provisions, laws, regulations, judicial decisions, local ordinances,
executive orders and interagency agreements. (16 U.S.C. § 1455(d)(2)(D); 15 C.F.R. § 923.41(a)(1),
(b).) Thus,ifthe state seeks to amend its coastal management program to include the Delta Plan and
submit it for federal approval, it need not demonstrate that the Delta Plan itself includes new
regulations to control water uses in the Delta. The Delta Plan can be fully consistent with the CZMA
without the Council adopting WR P1 or any other regulation of water supply actions that occur in
whole or in part in the Delta. Neither section 85300(d)(1)(A), nor the CZMA or its implementing
regulations, supports the Council’s claim of implied authority to adopt WR P1.

(b)  The Statutory Directive to Adopt a Delta Plan that Furthers the
Coequal Goals Does Not Impliedly Authorize WR P1
The Council also relies on the directive in section 85300(a) to “develop, adopt, and commence

implementation of the Delta Plan pursuant to this part that furthers the coequal goals.” (Wat. Code,
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§ 85300(a); Opp., 31:17-32:2.) The Council reads this general directive as impliedly authorizing the
Council to adopt whatever regulations the Council concludes will further the coequal goals. But
section 85300(a) directs preparation of a Delta Plan “pursuant to this part” to guide actions, not
regulations to mandate them. (Wat. Code, § 85300(a) [speaking in terms of “subgoals and strategies
to assist in guiding state and local agency actions related to the Delta[,]” emphasis added.) Section
85300(a) further states that the Delta Plan may identify specific actions that state or local agencies
“may take to implement the subgoals and strategies.” (Emphasis added.) In addition, the Council
reads “pursuant to this part” out of the Act. It limits the Council’s discretion with respect to what it
may or may not include in the Delta Plan.

The Council argues that WR P 1 is lawful because section 85300(a) provides that the Council
may include the “strategies and actions” in the Strategic Plan in the Delta Plan. (Opp., 27:22-25, 28
fn. 16, 45 fn. 28.) But none of the 22 strategies or 73 actions in the Strategic Plan call for reduced
reliance on water from the Delta watershed. (L3206-14.) And this argument confuses what the
Council may include in the Delta Plan to guide agency actions for what it may mandate by regulation;
the Act narrowly prescribes the Council’s power to regulate.'!

If the Legislature intended to grant the Council the power to impose mandates on agency
actions through the Delta Plan, it presumably would have used mandatory language rather than
permissive language to describe the required components of the Delta Plan. (See Tarrant Bell Prop.,
LLC v. Superior Court (2011) 51 Cal.4th 538, 542; see also Ramos v. Superior Court (2007) 146

Cal.App.4th 719, 727.) For example, the Legislature could have used the words “direct,” “require,”

99 <6, b

“mandate,” “regulate,” or “rule.” Instead, the Legislature directed the Council to include “measures,’

"' The Delta Vision Committee urged phased implementation of the governance strategies in the
Strategic Plan, observing that “it is not yet clear how the coequal goals would be balanced and
achieved under this new structure” and noting “significant concerns” with the proposed governance
structure given “as yet undeveloped standards and criteria,” including regarding export pumping.
(Exh. 1 to Declaration of Daniel J. O’Hanlon in Support of Request for Judicial Notice, p. 13.) The
Legislature established the structure without awaiting development of such standards, but in apparent
response limited the Council’s authority, e.g., by excluding routine SWP and CVP operations from the
definition of “covered action.” (Wat. Code, § 85057.5(b)(2).) For purposes of the Act, the “Strategic
Plan” includes the Committee’s report. (Id., § 85067.)
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“subgoals and strategies” and “actions that state or local agencies may take.” (Wat. Code, § 85300(a),
emphasis added.) Thus, the plain language of the Act indicates the legislative intent that the Delta
Plan contain broad measures and strategies that would guide state and local agency actions, not to
empower the Council to impose mandates and regulations on state and local agencies.

The Council views section 85300 essentially as a blank check of implied regulatory authority.
Nothing in the Act suggests the Legislature intended that result. Nor is that construction of section
85300 necessary to render the Delta Plan enforceable. As explained above, the Delta Plan has legal
effect through the consistency certification and appeal process for “covered actions” established in
sections 85225 through 85225.30, and implementation by the many regulatory agencies with
jurisdiction over actions and conditions in the Delta, coordinated through the interagency committee
established by section 85204.

(c) The Statutory Directives to Include Measures in the Delta Plan
to Promote a More Reliable Water Supply and Water
Conservation Do Not Impliedly Authorize WR P1

The Council also argues that section 85302(d)’s directive to include measures in the Delta Plan
that “promote a more reliable water supply” impliedly authorizes WR P1. (Opp., 33.) But this
provision noticeably fails to mention reducing reliance on the Delta for future water supply needs.
Instead, the Legislature directed the Council to include measures that “meet[]” the needs for water,
sustain the economic vitality of the state, and improve water quality. (Wat. Code, § 85302(d).)

The Council asserts it “has the discretion to determine how best to promote water conservation
and related objectives” and the “Legislature did not limit the term ‘promote’ to non-regulatory
actions.” (Opp., 34:23-25.) The Council relies on case law to argue “promote” means “regulate,” but
the statutory powers examined in the cited cases are distinguishable. (See, e.g., Ralphs Grocery,
supra, 69 Cal.2d at 175 [examining statutory authorization that did not include the word “promote”
and distinguishing a case involving a more “general legislative mandate”]; Cal. Grocers Assn. v. City
of Los Angeles (2011) 52 Cal.4th 177, 196 [using word “promote” only in general context of police
powers of local municipalities]; Credit Ins. Gen. Agents Assn. v. Payne (1976) 16 Cal.3d 651, 656
[finding broad discretion because the provision was statutorily required to be “liberally construed”];

Bank of Italy v. Johnson (1926) 200 Cal.1, 13, 20 [analyzing whether rule affected statutory discretion
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where statute allowed action upon a finding that public convenience would be “promoted” and rule
allowed action upon finding that public convenience “required” it].)

Under the Council’s logic, “promote” means “regulate” or “promote by regulation.” (Open.,
33-36.) The absurdity of its position is clear if one substitutes “regulate” for the word “promote” in
sections 85302, 85303, 85304, and 85305. For instance, such a substitution would empower the
Council to regulate “self-sustaining, diverse populations of native and valued species” and “viable
populations of migratory birds.” (Wat. Code, § 85302(e)(3), (6).) The Act does not give the Council
sweeping statewide authority over water conservation, water storage, specific restoration objectives,
emergency preparedness, or levee investments in the Delta. Because this construction leads to
absurdity, it must be rejected. (See Los Angeles Unified School Dist. v. Garcia (2013) 58 Cal.4th 175,
186.) The more natural reading of “promote” in context is to advance objectives through programs,
projects, strategies and recommendations set forth in the Delta Plan, not regulatory mandates. This is
precisely why the Council “shall establish and oversee a committee of agencies responsible for
implementing the Delta Plan[,]” and each such agency “shall coordinate its actions pursuant to the
Delta Plan with the council and the other relevant agencies.” (Wat. Code, § 85204.)

(d) The Policy Objective of Reducing Future Reliance on the Delta
Through a Statewide Investment Strategy Does Not Impliedly
Authorize WR P1

Section 85021 does not authorize WR P1 or, as the Council now asserts, “reinforce” the
Council’s claim for implied authority. (Open., 17, 22-24; see Opp. 35:4-36:28.) Instead, section
85021 states a policy to reduce reliance on the Delta in meeting future'? water supply needs through
statewide investment in self-reliance efforts in regions that use water from the Delta watershed. (Wat.
Code, § 85021.) It does not impose any mandate, as WR P1 does, on each “water supplier” that

receives Delta diversions. The Council concedes as much. (Opp., 31:13-14 [characterizing § 85021

2 The Council argues that “future” as used in section 85021 signifies only a point in time. (Opp.,
35:26-36:16.) But this ignores context; section 85021 refers to “future water supply needs.” An
earlier version of this provision, which referred to “reduce dependence on water from the Delta
watershed,” was modified to refer to “future water supply needs.” (See Open., 22:1-24:8.) This
change indicates that section 85021 was directed at reduced reliance on the Delta for meeting
anticipated future increases in water supply needs, not reducing dependence on the Delta for already
existing water supply needs.
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as “merely reinforc[ing] the . . . provisions that authorize WR P17].) In addition, the policy of
utilizing a statewide investment strategy is expressly reflected in the state water bond passed in the
package of bills that included the Act. (Open., 21.) In sum, the Council’s efforts to weave the Act’s
provisions into a blanket of implied authority reveals that the Legislature never intended to grant, and
the Council does not have, the broad and disruptive authority that it asserts.
4, The Evidence the Council Claims Supports the Reasonable Necessity of
WR P1 Is Either Irrelevant or Insubstantial

Furthermore, WR P1 is not reasonably necessary to effectuate the purposes of the Act. The
Court must assess “whether the rule is arbitrary, capricious, or without rational basis [Citation] and
whether substantial evidence supports the agency’s determination that the rule is reasonably necessary
[Citation]).” (W. States, supra, 57 Cal.4th at 415; Gov. Code, § 11350(b)(1).) In the Delta Plan, the
Council claims that WR P1 is necessary because some water suppliers have not taken steps to
adequately reduce their reliance on the Delta. (See B568-69.) As demonstrated in our Opening Brief
at pages 24-25, the Delta Plan includes numerous “success stories” both inside and outside the Delta
that demonstrate WR P1 is not reasonably necessary to solve the stated “problem.” (B560-62; see also
J24161-62 [Bay Area water use up 1% during period when population grew 23%]; J34763-66
[Southern California per capita demand down over period of population growth]; J28474-76 [City of
Fresno recycled water master plan]; J29112-22 [City of San Luis Obispo planning for improved local
supplies]; J33941-76 [analyzing potential projects to develop supplies to meet future demands in
Madera County integrated regional water management plan].) And the two documents cited in the
Delta Plan as support for the need for WR P1 offer speculative, not substantial, evidence. (See Open.,
24:19-25:2 [discussing L9029 et seq. (2005) and L10359 et seq. (2012), citing L10369, L10376-92,
L9034, L9045-56, L10393-95]; see also Cal. Assn. of Med. Suppliers v. Maxwell-Jolly (2011) 199
Cal.App.4th 286, 306 [regulation invalid where only speculative evidence is offered in support].)
Instead of addressing these inadequacies in the evidence relied upon by the Delta Plan, the Council
now cites irrelevant evidence for the need for the Act itself and the reduced reliance policy in section
85021. (Opp., 39-40.) These arguments fail.

First, the Council claims that its interpretation of section 85021, the legislative finding that
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“existing Delta policies are not sustainable” (Wat. Code, § 85001(a)), and the Council’s (overstated)
regulatory authority, together justify the necessity of WR P1. (Opp., 39.) Even putting aside the
Council’s misinterpretations of the Act, the question is not whether there is evidence that the Act itself
is reasonably necessary; it is whether WR P is reasonably necessary. The Act says nothing about
whether water suppliers that receive water diverted from the Delta require the motivation of a “stick”
(i.e., a ban on Delta diversions) in order to implement feasible water conservation measures. As
demonstrated, the Legislature chose to use the existing statutory mandates in Division 6 of the Water
Code in combination with financial incentives and a new requirement to cut urban per capita use 20%
by 2020 to achieve local and regional water supply planning efforts. (Open., 18:15-21:28.)

The Council’s citations to the administrative record are likewise unavailing. The Council cites
to a study that suggests demand for water from the Delta is increasing. (Opp., 39:16-21, citing L3886
and L3888.) At best, this is evidence for “more comprehensive water conservation” (L3888), not for
WR P1; it makes no mention of incentivizing water suppliers receiving water from the Delta to adopt
water management plans. The Council next cites to the Delta Plan (B562) as evidence that DWR did
not review submitted urban and agricultural water management plans for completeness, but this is not
substantial evidence. (Opp., 39:26-27.) There is no evidence that DWR’s review of such plans for
completeness would increase water conservation, nor, if it succeeded, any assessment of how much.
Regardless, WR P1 does not require DWR to review such plans for completeness. It just penalizes
water suppliers receiving water from the Delta. (B569; Cal. Code Regs., tit. 23, § 5003(c)(1)(A).)

The Council claims that “in prior years many submitted [agricultural and urban water
management] plans failed to even include conservation measures.” (Opp., 39:26-27.) But as
demonstrated in our Opening Brief, this assertion leaves readers wondering whether any of those plans
were submitted by suppliers receiving water from the Delta, and if so, what percentage, or whether the
suppliers in fact were not taking steps to conserve or otherwise stretch existing supplies to meet future
demands. (Open., 24:25-25:2.) The Council now argues that because two-thirds of all Californians
receive some water from the Delta, and some 15% of urban agencies have not submitted compliant
water management plans, “it is likely that a significant number of noncompliant agencies receive

Delta waters.” (Opp.,40:2-4.) Even if one assumes that more than half of the 15% of non-compliant
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suppliers receive water diverted from the Delta, the Council in effect argues that WR P1 is necessary
because 8% of water suppliers may conserve and stretch existing supplies more if WR P1 is in place.
Even under these charitable assumptions, the evidence fails to support the necessity for WR P1.

The reasonable necessity of WR P1 is not supported by any substantial evidence in the record,
and the Delta Plan fails to explain the connection between the evidence it cites and its determination
that the regulation is necessary. Thus, WR P1 is void and unenforceable. (Gov. Code, § 11350(b)(1);
Maxwell-Jolly, supra, 199 Cal.App.4th at 306.)

B. The Council Lacks Authority to Regulate Temporary Water Transfers as
Covered Actions

Delta Plan Regulation section 5001(dd)(3) is invalid for many of the same reasons stated
above for WR P1. (Cal. Code Regs., tit. 23, § 5001(dd)(3).) This regulation provides that temporary
water transfers through the Delta do not have a significant impact on the achievement of the coequal
goals for purposes of determining whether they are “covered.” It further provides, however, that it
sunsets on December 31,2016, absent further action by the Council. Thus, although the Council does
not currently regulate temporary transfers as covered actions, the Council claims the authority to do
so. (Opp., 75-83.) Asdiscussed above, and for the additional reasons below, the Council’s claim of
authority to regulate temporary transfers fails. (See Open., 36:2-40:15.)

133

The Council asserts that the Act gives the Council the general mandate to regulate “‘as it sees
fit’ to achieve the coequal goals.” (Opp., 76:25-27, quoting Ralphs Grocery, supra, 69 Cal.2d at 183.)
But instead of citing the Act, the Council cites two cases for this proposition—Ralphs Grocery and
Engine Mfrs. Assn. v. Cal. Air Resources Bd.. (Opp., 76-77.) Neither case says anything about the
Council or the Act, and the agencies involved in those cases had broader statutory authority to regulate
than does the Council. (Ralphs Grocery, supra, 69 Cal.2d at 174-175 [discussing regulatory authority
of the Dept. of Alcoholic Beverage Control]; Engine Mfrs. Assn. v. Cal. Air Resources Bd. (2014) 231
Cal.App.4th 1022, 1040 [discussing regulatory authority of California Air Resources Board].) Under
the Act, the Council’s authority is limited to adopting regulations necessary to carry out its “powers

and duties,” not whatever regulations it thinks are necessary to achieve the coequal goals. (Wat.

Code, § 85210(i).) Again, statutory authority must be found in the Act, not in case law regarding
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different statutes and different agencies.

The Council next argues that SWP and CVP transfers are not within the express exemption for
routine Project operations from the definition of covered action. (Wat. Code, § 85057.5(b)(2).)
However, the administrative record, including evidence cited by the Council, demonstrates that
transfers involving the CVP and/or the SWP occur on a frequent and regular basis, and thus, are part
of the Projects’ routine operations. (See, e.g., M5580; 1.22394;1.7022-23; see also Open., 37 fn. 17.)
The Council contends that transfers cannot be considered part of routine operations because the details
of transfer transactions may change from year to year, such as the identity of the buyer and seller, or
the volume of water involved. (Opp., 80-81.) While transfer agreements may present individual
“puzzles,” the record shows that transfers are a regular part of SWP and CVP operations. (Open., 37
fn. 17.)

The Council fails to explain what would constitute “routine” operations that nonetheless
exclude transfers. The Council concedes that exports, which involve conveying water through the
Delta, are routine SWP and CVP operations. (Opp., 41:17-19.) The Council fails to explain the
distinguishing principle between export operations in the Delta generally, and the operations in the
Delta involved in conveying transferred water across the Delta and exporting it. There is no
meaningful distinction. The Council’s efforts to avoid the exemption in section 85057.5(b)(2) fail.

The Opposition fails to respond to Water Contractors’ arguments regarding inconsistency with
the timing and standards applied to transfers under the State Board’s jurisdiction. (See Open., 38-39.)
The Council’s Opposition only addresses the argument regarding the CEQA exemption for temporary
transfers. (See Opp., 81-82.) Even assuming, arguendo, that the Council could ignore the policy
reasons for exempting temporary transfers from CEQA, the Council has failed to address the broader
argument that treating temporary transfers as covered actions would be inconsistent with the time
limits and standards applied to temporary transfers subject to the State Board’s regulation, and thus
the Water Code’s overall statutory scheme.

Finally, the Council failed to respond to the argument that treating temporary transfers as
covered actions, subject to the potential delays and standards of consistency review, would conflict

with the Act’s coequal goal of water supply reliability. (See Opp., 83 fn. 44.) Instead, the Council
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asserts that Water Contractors forfeited this claim by not citing evidence in support of the potential
delays associated with the appeals process for consistency certifications. (/bid.) However, the
Council misapplies the forfeiture principle. (See Opp., 23:18-24:4.) First, this is not a “substantial
evidence” question. Rather, it is a question of whether the challenged regulation is consistent with the
Act and thus within the authority conferred to the Council. (Engine Mfrs., supra, 231 Cal.App.4th at
1034 [“judiciary independently reviews the administrative regulation for consistency with controlling
law”].) Second, the generalized nature of the claim of possible delays is based on the appeal time
limits in the Act, and the Council’s own appeal procedures that allow for multiple successive appeals
of acovered action. (Wat. Code, §§ 85225.15 [30 days to file an appeal after certification]; 85225.20
[60 days to hold hearing; 60 days to provide written ruling].) Water Contractors did, in fact, point out
that an appeal can take up to 150 days before it must be granted or denied, and challenged the
Council’s appeal procedures for allowing for multiple appeals of revised certifications of consistency.
(Open., 26:22-27:11, 32:11-12.) Presumably, the Council is familiar with the Act and its own
appellate procedures for certifications of consistency. The absence of a precise calculation for
duration of the appeal process therefore did not preclude the Council from raising arguments in
opposition. (See Am. Drug Stores, Inc. v. Stroh (1992) 10 Cal.App.4th 1446, 1453.) In sum, the

Council lacks authority to regulate temporary transfers as a covered action.

C. The Council Lacks Authority to Implement the Delta Plan’s Appeals Process

The procedures the Council adopted purport to allow successive appeals and give the Council
a veto over a covered action until the Council is satisfied that it is consistent with the Delta Plan.
(B517-18; B1277-81.) These procedures are inconsistent with the Act’s plain text. (Open., 25-30.)
Under section 85225.25 if the Council has remanded a matter to the certifying agency following an
appeal, the certifying agency, not the Council, “may determine whether to proceed with the covered

action.” (Wat. Code, § 85225.25.) Section 85225.25 does not authorize the Council to determine

13 North Coast and Central Delta argue that there is substantial evidence in the record that temporary
transfers would have a substantial adverse impact on achieving the coequal goal of restoring the Delta
ecosystem; thus, they cannot be exempt from the definition of a covered action. (North Coast, 35-36,
39; Central Delta, 33.) As the Council demonstrates, this argument is legally and factually wrong.
(Opp., 78:16-79:28.)
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whether the covered action may proceed post-appeal. (Compare id., § 85225.25 withB518,B1281.)
The Council argues that because the Act “expressly provides thatany person ‘may file an appeal with
regard to a certification of consistency submitted to the council,’”” the Council must therefore be
authorized to hear successive appeals regarding revised certifications of consistency. (Opp., 117.)
But the statute refers to “an appeal,” not multiple successive appeals. (See Wat. Code, § 85225.10(a);
see also Open., 26 fn. 11 [identifying practical reasons for a single appeal].)

The Council next repeats its familiar claim that because the Act describes the Delta Plan as
legally enforceable, the authority it claims is implied in the Act. (Opp., 118-119.) The various flaws
in this argument are discussed above in connection with WR p1." Specific to the claim here, the
implied authority the Council claims to adopt its appeal procedures is negated by the express directive
that “[u]pon remand, the state or local agency may determine whether to proceed with the covered
action.” (Wat. Code, § 85225.25, emphasis added; see Section I1I.A.3., above.) That does not mean
the consistency requirement is unenforceable. A party opposed to a covered action may still challenge
a revised consistency determination in the courts. Consistency with the Delta Plan is “enforceable,”
without allowing multiple appeals and giving veto authority to the Council.

The Act’s legislative history shows the Legislature removed provisions from early versions of
SB 12—a precursor to the Act—that would have authorized the Council to prevent covered actions it
deemed inconsistent with the Delta Plan. (Open., 27-28.) The Council’s citation to other legislative
history does not support a different interpretation. (Opp., 119-120.) While the November 3, 2009
staff report states “[t]he bill . . . ensures consistency with the state’s Delta Plan,” it does so by
requiring certifying agencies to “submit consistency certifications and subjecting those certifications
to appeal to the council.” (L21568.) The report does not address revised certifications, or indicate
that the certifying agency cannot move forward with a covered action until the Council dismisses a

successive appeal or none is filed. The Legislature determined that one administrative appeal, subject

4 E.g., the Council claims consistency with the CZMA means it must be able to stop covered actions
from proceeding until the Council finds them to be consistent or no successive appeal is filed. (Opp.,
118:15-20.) As demonstrated in Section II1.A.(3)(a)(iii) above, the CZMA does not require one, and
only one, agency to enforce a coastal management program; nor does it require a single source of legal
authority over water management and land use in the coastal zone. (16 U.S.C. §§ 1455(d)(2)(D), (F).)
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to judicial review, is sufficient.

D. The Council Lacks Authori to Require Certifications for BDCP
Implementation or to Adopt Its Appeal Procedure for DFW’s Determinations

1. The Council Lacks Authority to Require Certifications of Consistency
for BDCP Implementing Actions

The Council argues that all BDCP implementing actions will be “covered actions” because the
BDCP will be incorporated into the Delta Plan; therefore, any state or local agency that implements
such an action must certify consistency before doing so. (Opp., 57.) As demonstrated in our Opening
Brief at pages 30 to 35, such certifications would subject implementation of the BDCP to successive
appeals, each lasting up to 150 days, and would be in stark conflict with the Act, which repeatedly
emphasizes the central role of the BDCP in achieving the coequal goals while limiting the Council to a
consulting role. (Wat. Code, §§ 85320, 85020(f), 85304; Open., 30:19-32:27.) The requirement to
certify consistency of the BDCP with itself and the Delta Plan is arbitrary and capricious, inconsistent
with the Act, and in excess of the Council’s authority. Thus, it must be struck down as void. (J.R.
Norton Co. v. Agric. Labor Relations Bd. (1979) 26 Cal.3d 1, 29.)

2. The Council’s BDCP Appeal Procedure Is Subject to the APA and
Inconsistent with the Act

The Council argues that section 85225.30, which exempts procedural rules for appeals of
certifications of consistency from the APA, applies to the BDCP appeal procedure as well because the
Legislature did not expressly limit it to Chapter 3 (§§ 85225-85225.25). (Opp., 122.) But the APA
applies unless the Legislature adopts an express exemption. (Gov. Code, § 11346(a); Tidewater
Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 570-571.) The Legislature has not adopted
an express exemption for the BDCP appeal procedure. In the absence of an express exemption, there
is no indication that the Legislature intended the procedure for BDCP appeals to be exempt. The
BDCP appeal procedure was adopted without APA compliance, and must be declared void. (Gov.
Code, § 11340.5(a), (b); People v. Medina (2009) 171 Cal.App.4th 805, 813-814.)

The Council also argues that the BDCP appeal procedure is not an underground regulation
because it only applies to one action, i.e., DFW’s determination that the BDCP meets the requirements

for incorporation into the Delta Plan. (Opp., 121.) However, the BDCP appeal procedure does not
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apply to DFW’s determination, it applies to appeals of that determination. The Act does not limit the
number of appeals that may be filed to challenge DFW’s determination. Ifthe present litigation is any
indication, it is likely multiple parties will file appeals if DFW makes the required determination.
Thus, the BDCP appeal procedure meets the dual requirements for a “regulation” articulated in
Tidewater Marine Western, supra, 14 Cal.4th at 571, i.e., “it declares how a certain class of cases will
be decided[,]” and it implements, interprets, or makes specific the last sentence in section 85320(e).
Though the class of appeals governed by the BDCP appeal procedure is narrow, it is clear that the
Council intends to apply the same procedures to any and all such appeals.'®

Even if the Council’s adoption of the BDCP appeal procedure was exempt from the APA, the
Council lacks the authority to adopt a preponderance of evidence standard and allow use of extra-
record evidence. As stated in our Opening Brief, it is inconsistent for the Council to claim that section
85225.30 exempts its appeals procedures for the DFW determination, while ignoring the substantial
evidence standard of review specified in the immediately preceding section. (Open., 33-35; Wat.
Code, § 85225.25.) The Council failed to respond to this inconsistency.

The Council also ignores Water Contractors’ explanation that the Legislature enacted the
statute against the backdrop of principles of review of administrative agency evidentiary
determinations, and in that broader context, the “default” standard is the deferential substantial
evidence standard, which also limits the evidence to the record before DFW. (Open., 34:23-35:28.)
Instead, the Council argues that because the Act does not state what standard applies to a BDCP
appeal, the Legislature must have intended a broad delegation of authority to the Council to adopt any

standard of its choosing. (Opp., 122-23.) Neither of the cited authorities supports this claim. (See

5 Neither of the Council’s other citations supports its argument. (Opp., 123:9-14.) In Naturist Action
Comm. v. Cal. State Dept. of Parks & Rec. (2009) 175 Cal. App.4th 1244, 1249, the court held that a
policy prohibiting the designation of clothing-optional beaches in the state park system was a
regulation, but suggested that a refusal to designate a specific beach would not meet the generality
requirement. In Pacific Gas & Elec. Co. v. DWR (2003) 112 Cal.App.4th 477, 506, the court held that
DWR’s calculation of its costs to purchase and deliver electric power for a defined period of time was
not a regulation because it constituted “compliance with the statutory mandate [in the Water Code],
rather than an attempt to interpret the statutes[,]” and PG&E failed to show that the calculation was a
standard of general application. Neither situation is analogous to the Council’s BDCP appeal
procedure, which applies to the entire class of BDCP appeals.
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Credit Ins. General Agents Assn. v. Payne (1976) 16 Cal.3d 651, 656 [statute granting broad
discretion to insurance commissioner was required to be construed liberally to promote the public
welfare in regulating certain insurance products]; Engine Mfrs., supra,231 Cal.App.4that 1025-1026
[Legislature delegated broad discretion to regulate motor vehicle emissions].) The Act does not
contemplate that the Council is the presumed expert on BDCP’s consistency with the NCCP Act,
CEQA, or the requirements of section 85320. Accordingly, the Legislature did not intend to allow the
Council to second guess DFW’s compliance determination. The Council’s standard of review must be
rejected as beyond the Council’s authority. (J.R. Norton, supra, 26 Cal.3d at 29.)

E. The Policy and Regulation Mandating Transparency in Water Contracting
Exceed the Council’s Statutory Authority and Are Unnecessary and Duplicative

The Council argues that it has the implied authority to require water contract transparency
through WR P2 and Delta Plan Regulation section 5004(a). (Opp., 84-85; see B450; Cal. Code Regs.,
tit. 23, § 5004(a).) However, the Council fails to identify the source of this authority. The Council
further argues these regulations are necessary and nonduplicative, but fails to support that claim.

The Council argues that “at least some contracts are not routine” and therefore do not fall
within the statutory exemption from covered actions for routine operations of the SWP and CVP.
(Opp., 85:2-3.) The Council equates the CEQA categorical exemption for existing facilities with the
Act’s statutory exemption for the routine operations of the CVP and SWP, and then argues that
because CEQA review is conducted for some water contracts, water contracts are not within the Act’s
routine operations exemption. (See Opp., 84:12-85:3.) However, the CEQA exemption does not use
the term “routine;” instead, it uses “negligible or no expansion of use . . .” (Cal. Code Regs., tit. 14,
§ 15301.) Not a single case citing this CEQA exemption uses the term “routine” in applying the
exemption. CEQA’s existing facilities exemption cannot be equated with the Act’s routine operations
exemption. Therefore, the fact that water contracts may be subject to CEQA review does not prove
they fall outside of the Act’s exemption for routine Project operations.

There is no substantial evidence to support the Council’s conclusion that WR P2 is reasonably
necessary to implement the Act. The Council relies on its own conclusion that “improved information

‘on the management of California water supplies’ is needed to help achieve the coequal goal of
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‘providing a more reliable water supply for California.” [Citations.]” (Opp., 85:9-12.) But the
Council fails to explain how requiring transparency in water contracting, which already occurs under
the cited guidelines and federal law, will provide additional water management information that is
necessary to achieve the goal of providing a more reliable water supply. Mandating transparency in
water contracting that already occurs will not provide any additional information regarding the amount
of water actually used, water demands, the amount of water available to meet those demands, or how
water is being managed or how that management can be improved. (See Opp., 85:5-9.)

Because WR P2 requires compliance with the existing DWR guidelines for SWP contracts and
federal law for CVP contracts, WR P2 is duplicative of existing legal requirements. (Cal. Code Regs.,
tit. 23, § 5004.) In its Opposition, the Council only argues that the portion of WR P2 involving the
DWR guidelines is not duplicative; it makes no effort to argue that the portion involving federal law is
not duplicative. (See Opp., 85.) The Council argues that WR P2 is not duplicative because the DWR
guidelines “are not enforceable regulations,” whereas WR P2 is. (/d. at 85:18-23.) However, the
DWR guidelines were adopted to satisfy its legal obligations under a settlement agreement entered in
the very case that the Council cites to assert that water transparency is needed. (See Cal. Code Regs.,
tit. 23, § Appen. 2A; see also Opp., 85:12-17, citing Planning & Conserv. League v. DWR (2009) 83
Cal.App.4th 892, 905.) The Council ignores that the DWR guidelines speak in mandatory terms. (See
Cal. Code Regs., tit. 23, § Appen. 2A [guidelines “will apply” and negotiations of contract
amendments “will be conducted].) The Council’s assertion that the guidelines are not enforceableis
belied by the guidelines themselves. WR P2 is duplicative of existing state and federal requirements,
isnot reasonably necessary, and does not meet the legal standards for a regulation. (See Gov. Code,

§§ 11342.2, 11349.1))

F. The Council Failed to Make a Reasoned Effort at Assessing the Economic
Impacts of Requiring Reduced Reliance on Delta Water

In its Opposition, the Council mischaracterizes Water Contractors’ claim as a matter of
disagreement “with the Council’s overall conclusion that WR P1 will notharm California’s economy.”
(Opp., 107:12-14.) While it is true that Water Contractors disagree with the Council’s conclusion

regarding economic impacts, the pertinent c/aim is that the Council failed to adequately analyze the
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economic consequences of the “reduce reliance” mandate contained in WR P1. (See Open., 41-44.)
The Council’s Cost Analysis was inadequate because it failed to make the “reasoned effort” at
assessing the economic impacts of WR P1 required by law. (W. States, supra, 57 Cal.4th at431; see
Gov. Code, § 11346.3(a); see also N821-79.) Therefore, the Cost Analysis and WR P1 must be
declared invalid. (See W. States, supra, 57 Cal.4th at 431-432.)

Much of the Council’s Opposition is dedicated to arguing that its conclusion that WR P1
would not harm the economy is correct, rather than addressing whether the Council made a reasoned
effort at actually assessing the regulation’s economic impacts. First, the Council asserts that the
Legislature found that requiring diverse water portfolios will “‘not limit the economic productivity of
California’s agricultural, commercial, or industrial sectors.”” (Opp., 107:25-27, citing Wat. Code,
§ 10608.8(c).) However, the Council only partially quotes the cited Water Code provision and fails to
disclose that it is citing a completely different section of the Water Code that does not involve any
requirement of reduced reliance on the Delta. A legislative declaration regarding the effect of another
statutory part does not support the Council’s Cost Analysis.

Second, the Council argues that WR P1 will not be economically harmful because it is limited
to cost effective measures. (Opp., 108:1-5.) This argument avoids Water Contractors’ basic claim—
that the Council failed to assess the economic impacts of WR P1. “Cost effective” does not equate to
“no cost,” nor does it equate to “no economic impact.” The Council failed to make a reasoned effort
at assessing the economic impacts of obtaining alternative water supplies, even if those alternatives
are limited to those that are still “cost effective.” (See N839 [describing anticipated activities in
response to WR P1].) Thus, reference to water efficiency measures does not cure the inadequate
assessment of the many other actions that WR P1 identifies to reduce reliance. (Opp., 108:6-13.)

Finally, the Council asserts that “businesses and agriculture are harmed rather than benefited
by excessive reliance on uncertain Delta exports.” (Opp., 108:14-19.) This argument is not
responsive. The task before the Council was to “make a reasoned effort” at assessing the economic
consequences of a regulation that requires reduced reliance on a major existing water supply—the
Delta. The Council failed to do so. Thus, WR P1 and Delta Plan Regulation section 5003 are invalid.
(W. States, supra, 57 Cal.4th at 408-409.)
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G. Several Arguments Made by Other Petitioners Are Unpersuasive

Water Contractors object to several arguments made by other petitioner groups challenging

aspects of the Delta Plan and Delta Plan Regulations. Three can be dispatched summarily; the public
trust, area of origin, and reduced reliance arguments merit detailed discussion, below.

First, Central Delta argues that the Council was required to use flow reports developed by the
State Board and DFW to determine how much water fish need, then determine how much water in-
Delta diverters need, then allocate only “surplus” water to those needs to CVP and SWP diversions.
(Central Delta, 27-29.) North Coast argues that section 85302(e)(4) explicitly requires the Delta Plan
to “[r]estore Delta flows and channels to support a healthy estuary and other ecosystems.” (North
Coast, 37.) The Council offers several valid reasons why these arguments fail. (Opp., 40-43.) In
addition, the State Board, not the Council, retains authority to establish flow criteria (Open., 17:12-
18:11; see Wat. Code, §§ 85031(a), (d); 85032(i); 85086(c)(2); 85088); and neither the Act nor the
area of origin laws give in-Delta diverters priority (Section II1.G.2., below).

Second, Central Delta argues that WR R 12 (B449), which recommends planning for the BDCP
be completed expeditiously, is inconsistent with the coequal goals and other provisions of the Act.
(Central Delta, 22-25.) The Council easily rebuts this argument at pages 50-55 of its Opposition
because section 85320(e) requires the Council to incorporate BDCP into the Delta Plan.

Third, North Coast argues that G P1(b)(1) (Cal. Code Regs., tit. 23, § 5002(b)(1)) is
inconsistent with the pleading requirements for an appeal of a certification of consistency in section
85225.10(a). (North Coast, 39.) The Council correctly demonstrates that G P1(b)(1) is consistent
with section 85225.10(a) because itis possible for an appellant to contend that a project is inconsistent
with the coequal goals, and that inconsistency causes a significant adverse impact on achieving one or
both of the coequal goals. (Opp., 98:11-100:4.)

1. The Public Trust Doctrine Neither Mandates a Specific Result nor Any
Specific Procedures

North Coast argues that the Council violated the public trust doctrine and the Act by choosing

the Delta Plan instead of Alternative 2, claiming Alternative 2 would be more protective of public

trust resources. (North Coast, 25-27.) Central Delta asserts the Council “failed to perform three
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public trust-related analyses that fulfill its public trust and reasonable use obligations.” (Central Delta,
43:19-20.) The Council opposes these claims on the ground that it acted within its discretion under
the public trust doctrine. (Opp., 68-72.) These arguments fail for additional reasons.

The record does not support North Coast’s argument; the Council found the Revised Project
was “environmentally superior” to Alternative 2 overall. (D80-81; D8258-59; C93-94.) In any event,
the common law public trust doctrine does not require a state agency to choose the most protective
alternative. In the SWRCB Cases (2006) 136 Cal.App.4th 674, 778, the court held that the State Board
was required to balance competing interests to determine what level of protection for public trust
resources was “feasible.” Similarly, in Carstens v. Cal. Coastal Com. (1986) 182 Cal.App.3d 277,
293, the court held the Coastal Commission did not violate the public trustdoctrine or the Coastal Act
by issuing permits for a nuclear power plant that blocked public access to a beach, given competing
interests. In Center for Biological Diversity v. Cal. Dept. of Forestry and Fire Protection (2014) 232
Cal.App.4th 931, 953, the court held that the public trust doctrine did not require DFW to oppose a
permit for timber harvest. In sum, what constitutes “feasible” protection for public trust resources is a
determination made by the responsible state agency after balancing public trust and competing
interests and considering its statutory authority and responsibilities.

Central Delta’s argument that the doctrine required the Council to do specific water allocation
and economic analyses fails as well. While a state agency must “take the public trust into account”
when it makes a decision that will affect public trust resources (Nat. Audubon Society v. Superior
Court (1983) 33 Cal.3d 419, 446-447), the doctrine does not dictate any specific or unique process.
“National Audubon and Carstens indicate evaluating project impacts within a regulatory scheme like
CEQA is sufficient ‘consideration’ for public trust purposes.” (Citizens for East Shore Parks v. Cal.
State Lands Com. (2011) 202 Cal.App.4th 549, 576-577.) The passage Central Delta quotes from
United States v. SWRCB (1986) 182 Cal.App.3d 82, 119-120 does not refer to procedural obligations
imposed by the doctrine; it refers to statutory “water quality planning obligations” under the Porter-
Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.).

Finally, North Coast and Central Delta apparently contend that section 85023 requires a unique

application of the public trust doctrine to the Council’s decisions. Not so. Section 85032(h) provides
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that the Act “does not affect . . . [t]he application of the public trust doctrine.” (Wat. Code,
§ 85032(h).)
2. Central Delta Misstates the Application and Effect of the Area of
Origin Laws

Central Delta argues that the Delta Plan conflicts with the Act’s requirement not to impair area
of origin, watershed of origin, county of origin, and other water right protections (“area of origin
laws”) because WR P1 supposedly requires in-Delta water users to reduce diversions for the benefit of
exports, and does not limit exports to water deemed “surplus” to the needs of the Delta. (Central
Delta, 18-22.) The Council offers several valid reasons why these arguments fail, including that
Central Delta fails to cite any supporting record evidence. (Opp., 46-49.) In addition, proposed
Amicus Curiae DWR explains why the area of origin laws do not confer any right to divert water, do
not entitle in-Delta users to divert SWP or CVP water, and do not provide in-Delta users with priority
over other in-basin uses. (App. to Appear as Amicus Curiae & Proposed Amicus Curiae Brief, 4-8.)
Water Contractors agree and incorporate these arguments by reference. But Central Delta’s
arguments suffer additional fatal flaws.

First, the Watershed Protection Act does not discuss specific water supply or water quality
needs at all. (Wat. Code, § 11460 et seq.) And the Delta Protection Act “does not specify []:
(1) what is an adequate supply of water for users within the Delta; and (2) what level of salinity
control must be provided.” (SWRCB Cases, supra, 136 Cal.App.4th at 768; see also United States v.
SWRCB, supra, 182 Cal.App.3d at 139.) Next, the Act does not authorize the Council to interfere
with the State Board’s authority to regulate the “diversion and use of water, including, but not limited
to, water right priorities....” (Wat. Code, § 85031(d); see Section III.A.2.(b), above.) Finally, the
determination of what constitutes adequate water quality is within the discretion of the state and
regional water quality control boards. (/d., §§ 13050, 13170, 13240-41; United States v. SWRCB,
supra, 182 Cal.App.3d at 109.) Central Delta’s area of origin arguments fail.

3. Central Delta’s and North Coast’s Arguments Regarding WR P1 Fail
Because They Erroneously Assume the Council May Adopt a Reduced
Reliance Regulation

Central Delta argues that “WRP1 will not directly reduce reliance on the Delta for water
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supply, relying instead on planning and encouragement, thus WRP1 is inconsistent with the directive
of Water Code §85021.” (Central Delta, 16; North Coast, 32-33 [same].) This argument fails because
the Council lacks the authority to adopt or enforce any reduced reliance regulation; not because WR
P1 will be ineffective. (Open., 22:6-24:8; Section II.A., above."“) Central Delta also argues that the
best available science requires reductions in Delta exports to restore the Delta ecosystem (Central
Delta, 16-18.) Neither the Act nor Central Delta’s citations to a pair of PowerPoint presentations
about setting flow criteria for rivers and estuaries support the claim that reduced demand for “export
of water out of the system” is a policy objective of the Act or a viable means to restore the Delta
ecosystem. (Central Delta, 18, citing G2112.010 and G2112.027.) Instead, restoring the Delta
requires a suite of actions, including substantial habitat restoration, screening diversions, reducing
pollutants, controlling invasive clams, weeds, and fish, among other conservation measures. (See,
e.g., Wat. Code, § 85302(c), (e); G1301-03, 1341-65; L11968-69; J158606; B470-77.)
IV. STANDARD OF REVIEW - CEQA

Where an EIR fails to provide and analyze required information and precludes informed
decision-making, the lead agency failed to proceed in the manner required by law. (Vineyard Area
Citizens for Responsible Growthv. City of Rancho Cordova (2007) 40 Cal.4th 412, 435.) Despite the
Council’s attempts to characterize Water Contractors’ arguments as factual disputes, the PEIR’s
wholesale omission of any analysis is clear. Thus, the failure to proceed in the manner required by
law standard applies because the PEIR failed to serve CEQA’s fundamental informational purposes by
“set[ting] forth sufficient information to foster informed public participation and to enable the decision
makers to consider the environmental factors necessary to make a reasoned decision.” (Berkeley Keep
Jets Over the Bay Comm. v. Bd. of Port Commrs. (2001) 91 Cal.App.4th 1344, 1356.) Moreover,
even under the substantial evidence standard, the Council fails to support its conclusions with facts or
reasonable assumptions predicated on facts. Instead of making a good faith effort to disclose “all that

it reasonably can,” and undertaking “thorough investigation,” the PEIR “call[s] for blind faith in

6 Alternatively, even if the Council had authority toadopt WR P1, the Council has demonstrated that
itdid not abuse its discretion by choosing not to adopt a more stringent policy. (Opp., 40:13-43:12.)
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vague subjective characterizations.” (See Guidelines, §§ 15144, 15145, 15151; Communities for a
Better Environment v. City of Richmond (2010) 184 Cal. App.4th 70, 85.)

In its Opposition, the Council alleges that Water Contractors “failed to carry their burden to
cite substantial evidence in the record that supports the Council’s actions” and therefore, Petitioner’s
CEQA claims are forfeited as a matter of law. (Opp., 129-131, 140:9-13, 191:8-192:2.) Yet the
Council does not, and cannot, point to what evidence Water Contractors supposedly omitted from the
Opening Brief. That is because where any such scant evidence does exist, Water Contractors cited to
itand explained why it is lacking. (See, e.g., Open., 49:12-50:8, 52:16-54:2, 54:12-55:22,56:20-57:4,
59-60 fn. 26, 60:3-18, 61:17-62:25, 63:26-65:8, 78:16-25.) The Council urges this Court to blindly
accept that additional evidence exists; that such evidence rises to the level of substantial evidence; and
that such substantial evidence supports the Council’s conclusions. Such unquestioning acceptance is
not what CEQA requires,' ’ and this assertion exposes the Council’s attempt to hide its evidentiary
failures behind the standard of review. Under the Council’s logic, conclusory and unsupported EIRs
would be impervious to any challenge—a petitioner cannot cite what is not there—a result that is
inconsistent with CEQA’s intent. As such, the Council’s attempt fails, and none of Water
Contractors’ claims are “forfeited” because the Council failed to support its determinations with

evidence.

'7 The Council cites South County Citizens for Smart Growth v. County of Nevada (2013) 221
Cal.App.4th 316, 331-332 for the proposition that the court is “not required to cull through the . . .
administrative record to see if there is support for [petitioner’s] position.” (Opp., 129:27-130:2.)
There, however, a petitioner briefed only conclusory allegations, and the court held that it was not
required to piece together an argument on petitioner’s behalf. (221 Cal.App.4th at 330, 332.) Here, in
contrast, Water Contractors argue that much of the PEIR’s analysis is missing or is entirely deficient,
and in support they cite all relevant portions of the record that purport to be or to support the analysis
required. The Council acknowledges this to be true in other parts of its Opposition. (Opp., 147:15-23,
191 fn. 89, 211:19-20.) Similarly, Defend the Bay v. City of Irvine (2004) 119 Cal. App.4th 1261, does
not apply because it involved a battle between expert opinions supporting bothsides’ contentions. (/d.
at 1267-1268.) Despite the Council’s attempts to fashion a “battle of experts” here, Water Contractors
in fact allege there simply is not enough evidence or analysis in the PEIR to come to any reasonable
conclusion. Citizens for a Megaplex-Free Alameda v. City of Alameda (2007) 149 Cal.App.4th 91 is
inapposite because there, the petitioner conceded that “‘the administrative record also includes
evidence in support’ of the [project],” but then failed to either cite to it or discuss it. (/d. at 113.) In
stark contrast, Water Contractors’ Opening Brief cites to myriad pages of the record, and explains why
the Council’s unsupported conclusions are insufficient.
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V. ARGUMENT - CEQA

A. Even for a Program EIR, the Council’s PEIR Is So Conclusory that It Fails to
Satisfy CEQA’s Fundamental Purpose — the Analysis and Disclosure of Potential

Impacts
1. The PEIR Fails to Disclose Program-Level Impacts

Contrary to the Council’s assertions (Opp., 140-147,211:21-212:1), “[d]esignating an EIR as a
program EIR . . . does not by itself decrease the level of analysis otherwise required in the EIR.”
(Citizens for a Sustainable Treasure Island v. City and Co. of San Francisco (2014) 227 Cal.App.4th
1036, 1048.) To the contrary, “[t]he level of specificity of an EIR is determined by the nature of the
project and the ‘rule of reason’, rather than any semantic label accorded to the EIR.” (4/ Larson Boat
Shop, Inc. v. Bd. of Harbor Comm. (1993) 18 Cal.App.4th 729, 741-742; In re Bay-Delta etc. (2008)
43 Cal.4th 1143, 1171-1172.) While courts have upheld program-level EIRs that defer analysis to
later tiered EIRs, those opinions are based on practical considerations specific to the project at hand,
not bare assertions that a document is program-level. (See, e.g., 4/ Larson Boat Shop, supra, 18
Cal.App.4th at 747.)

The Council erects a strawman in arguing that a program EIR’s analysis of impacts need not
be site-specific. (See Opp., 146:1-19; see also id., 140:7-9, 153:21-154:3, 198:21-199:11.) Water
Contractors have never asserted that discussion of site-specific, project-level impacts is required, but
rather that the overall magnitude of impacts must be disclosed, including the collective impact of
consistency determinations and resulting second-tier water supply projects. (See Open., 59:15-16,
62:16-23.) The Council’s cited authority in fact affirms that this level of analysis is required. (Center
for Biological Diversity v. Dept. of Fish and Wildlife (2015) 234 Cal.App.4th 214, 234 [court upheld
program EIR without a site-specific impact discussion because it described “in great detail the
impacts hatcheries and stocking have on other wildlife on a statewide basis]; Town of Atherton v.
Cal. High-Speed Rail Authority (2014) 228 Cal.App.4th 314, 346 [program EIR must consider
impacts of “primary decision ripe for review”].) The issue ripe for review here is whether to adopt the
Delta Plan’s fourteen regulatory policies, including two that will reduce the conveyance of water
through the Delta. (B432; B446-47 [WR P1]; B451 [ER P1];, B577; D27; D7022; D7024; Open.,

58:12-15.) Yet, the Council’s PEIR is so conclusory that it fails to provide any analysis ofthe impacts
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these policies will have on water supply, air quality and other environmental resources.'® Thus, the
PEIR does not provide a reasoned basis for its conclusion. Indeed, and contrary to the Council’s
apparent claim that providing a significance conclusion remedies any failure to analyze impacts, “[a]n
EIR cannot simply label an impact significant without first providing a discussion and analysis. Such
a backwards approach ‘allows the lead agency to travel the legally impermissible easy road to CEQA
compliance.”” (Kostka & Zischke, Practice Under the California Environmental Quality Act (Cont.
Ed. Bar 2015), §13.28 citing Berkeley Keep Jets, supra, 91 Cal.App.4th at 1370.)

Contrary to the Council’s argument, In re Bay-Delta, supra, 43 Cal.4th at 1170-1173
demonstrates that thorough analysis of program-level impacts is possible and proper even where
second-tier projects are speculative. (Opp., 144-147; compare Open., 57:25-59:9.) By the Council’s
own account, the future water acquisitions at issue in In re Bay-Delta were unspecified and in fact
uncertain to ever occur. (Opp., 145:25-26, 198:21-199:11.) Nonetheless, the program EIR in that
case included, for example, more than 80 pages of region-by-region analysis of foreseeable water
supply impacts. (J24893-977.) The Council has failed to explain why it was not able to similarly
analyze impacts here, except to state (without explanation) that to do so would require the Council to
engage in speculation. (Opp., 140:19-21, 147:4-7.) However, the Council has a duty to disclose all
that it reasonably can. (Guidelines, §§ 15144, 15145, 15151.) If the Council completes a thorough
investigation and then determines it can proceed no further without veering into speculation, then the

Council’s PEIR must so state, and lay out the evidence for such a determination.'® (Guidelines,

'8 The Council defends the level of detail provided in its analysis of biological impacts (Opp., 147:24-
148:19), but as laid out by Water Contractors, none of the citations the Council points to meet
CEQA'’s requirements. For example, conclusions such as “may result in changes to water flow and
salinity, loss of habitat, and introduction of predators that would impact habitat for special status
species. ..” leave the magnitude, severity, location, and timing of these impacts completely up to the
imagination. (See Opp., 148:1-5.) Failure to include complete disclosure as to the magnitude of
impacts is a failure to proceed in the manner required by law. (Sierra Club v. State Bd. of Forestry
(1994) 7 Cal.4th 1215, 1236.)

1% The Council’s attempt to distinguish In re Bay-Delta on the basis of the CALFED agencies’
“authority to select or implement particular projects” is unavailing. (Opp.,145:18-19.) The standard
is not whether second-tier projects are under the control of the lead agency, but rather whether those
projects will have “reasonably foreseeable” impacts. (Guidelines, §15152(b).) Although the details of
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§ 15145.) The PEIR fails to do so, and therefore violates CEQA as a matter of law. (See Open.,
58:22-59:9, 61:25-28, 62:16-23.)
2. Environmental Documents Listed but Not Analyzed in the PEIR Do
Not Constitute Substantial Evidence

The Council asserts that the PEIR “analyzes the potential impacts from over a dozen
representative types of water supply reliability projects” and “draws on the analyses previously
performed in EIRs for [various water supply projects],” but this is simply not true. (See Opp., 142:7-
143:18; see also id. at 148:23-149:1.) The PEIR pages cited by the Council either merely list the
names of projects (D6918, 6943) or recite the findings of the projects’ EIRs. (D701 8-19.)° Nowhere
in the PEIR does the Council “analyze” or describe the projects or their impacts or explicitly
incorporate the other EIRs. (Opp., 143:1-4.) Thus, the Council has committed the same prejudicial
error condemned in Vineyard (Vineyard, supra, 40 Cal.4th at 442-444) and the same result (striking
down the EIR) should occur.

B. The PEIR Lacks Sufficient Information Regarding the Project and its Objectives
To Allow Analysis of its Environmental Impacts

Clear identification of the basic project objectives and the ways in which the proposed action is
expected to achieve them is crucial to an informative CEQA analysis. (Guidelines, §§ 15124(b),
15126.4(a)(1), 15126.6(a); San Joaquin Raptor Rescue Ctr. v. Co. of Merced (2007) 149 Cal. App.4th
645, 654-55.) Here, the Legislature established goals and objectives that form the basis of the
Council’s mandate to develop the Delta Plan. (Wat. Code, §§ 85020, 85054, 85302(d).) The
Council’s charge is to work with other agencies to formulate a Delta Plan that promotes goals and
objectives that will further the coequal goals. (/d., §§ 85300-85350.) Instead, key terms are left

undefined in the PEIR, resulting in an approach to water resources that is focused nearly exclusively

second-tier projects resulting from the Delta Plan may not be specified, many impacts of those
projects are nonetheless readily foreseeable just as they were for the CALFED Program. In fact, the
second-tier projects resulting from both the CALFED Program and the Delta Plan impact Delta water
supplies by design and those impacts must be analyzed. (L15315-16; D6941.)

20 In fact, the PEIR’s cursory treatment of individual projects detracts from the true purpose of the
PEIR - for the Council, as lead agency, to anticipate the program-level impacts of its own Plan.
(PRC, §21067.)
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on “reduced reliance” and veers sharply from the Legislature’s direction as to what it means to
promote a more reliable water supply for the state. (/d., § 85302(d); Open., 46-47; see also Section
III.A., above.) The PEIR lacks defined project terms and objectives consistent with the Act, leaving
the true environmental implications of the Delta Plan and its regulatory policies undeterminable.
1. th PEIR Fails to Define Water Supply Reliability Consistent with the
c

The record shows that the Council’s interpretation of the project objectives conflicts with the
Act. (See Open., 47; see also Section III.A., above.) In opposition, the Council asserts “the EIR’s
explanation of the project objectives faithfully reproduces the coequal goals, their definition, and the
eight ‘inherent [statutory] objectives.”” (Opp., 160:1-3, citing D6788-91 and D5978-79.) To the
contrary, although the PEIR recites many of the Act’s goals and objectives, it provides no definition of
the key terms and management implications of those objectives. For example, the PEIR does not
define the objective of providing a “more reliable water supply.” (See, e.g., D52; D57-58; D75-80;
D87; D5902; D5978-79; D6733; D6788-91; D8249.)2l Without more detail, this goal evades
informed evaluation as to its environmental consequences as well as the Delta Plan’s consistency with,
and effectiveness in implementing, the Legislature’s direction. (See Open., 46-47; Wat. Code,
§ 85302(d).) The Council “assumes” that its policies will advance the coequal goal of water supply
reliability (D6915; see B483-85; B525-80; D6732; D6810-20), but violates CEQA by failing to define
that key project element in the PEIR and discuss its environmental implications. (San Joaquin Raptor,
supra, 149 Cal.App.4th at 654-655; Guidelines, §§ 15126.4(a)(1), 15126.6(a).)

2. The PEIR Fails to Analyze the Impacts of Delta Plan Policies and
Makes No Mention of Them Whatsoever
The PEIR calls the project “statements of policy direction to other agencies which, if the

direction is followed, could lead to types of specific physical actions.” (D6732.) Despite this benign

2! Late in the process, the Council promulgated a slightly less vague regulatory interpretation of
promoting the “coequal goals.” (N102 [Final Draft Delta Plan November 2012]; see B5-6.) The
regulatory definition is a post hoc rationalization for decisions already made and adds nothing to the
PEIR discussion of impacts, comparison of alternatives, or the Council’s CEQA findings. (C01-03;
C04-105; D75-80; D8249-59.)
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description, however, the regulations themselves have the force of law and reveal far broader
consequences. (Open., 47:3-8.) The Council anticipates these policies will function much like zoning
ordinances by restricting a wide range of future projects and activities in locations throughout the
Delta and beyond. (B455; D56; D64-65; D68; D5989.) Consequently, they must be reviewed under
CEQA in the same manner as zoning ordinances — the distinct nature of these regulatory policies must
be recognized in the Project Description and their consequences to the physical environment must be
disclosed in the subsequent chapters of the EIR. (City of Redlands v. Co. of San Bernardino (2002) 96
Cal.App.4th 398, 408-410 [CEQA requires more than “token observance” of environmental concerns
at policy-making level].)22

Instead, the PEIR provides empty “analysis” based on cursory project-specific examples of
existing EIRs (see, e.g., D67-73), shifts the burden of properly analyzing impacts to local agencies
(see, e.g., D68-72; D345; D5900; D6006, D6914-40), and makes no mention of the Council’s
regulatory policies whatsoever (see, e.g., D167; D5978-79; D6807-6913). For the reasons stated
elsewhere in this brief, these attempts at “analysis” fail to satisfy the Council’s obligations as lead
agency. (PRC, §§ 21065, 21067, 21080(a); see Section V.A., above and Section V.D., below.)

C. The Description of Existing Conditions Omits Information Necessary to
Understand the Impacts and Effectiveness of the Delta Plan

The Council argues that the PEIR provides sufficient baseline data by describing “the average
and range of existing conditions affecting the complex system of Delta water resources.” (Opp.,
167:17-22, citing D7018-19 and D7024-25.) The PEIR does no such thing, and the Council fails to

respond at all to Water Contractors’ concerns regarding the PEIR’s omission of information necessary

22 Water Contractors do not allege, as other petitioners do, that the BDCP is part of the Delta Plan.
(See North Coast, 12-15; Central Delta, 52-59; Stockton, 25; Opp., 131:10-12.) The Delta Plan and
the BDCP are separate projects, governed by separate state agencies, and authorized under separate
sections of the Water Code. (Compare Wat. Code, §§ 85300-85309 [Delta Plan] with id., §§ 85320 et
seq. [BDCP].) The Council has no direct influence over the content of the BDCP and is merely a
responsible agency in DWR’s development of the BDCP’s environmental review. (See id.,
§ 85320(c).) Furthermore, the BDCP is not a consequence of the Delta Plan; it is in no way dictated
by the Delta Plan’s policies and recommendations. (See Laurel Heights Improvement Assn. v. Regents
of University of California (1988) 47 Cal.3d 376, 396.)
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to understand the Delta Plan’s water supply impacts. (Open., 49:28-51:3.) The record shows that the
Plan will reduce available water supplies and require water suppliers to procure additional sources.
(Ibid.; B541; see also B447; B448; D6734; Open., 52:14-55:22.) The volume of water needed and the
environmental effects of obtaining it therefore must be generally evaluated and disclosed in the EIR.
(In re Bay-Delta, supra, 43 Cal.4th at 1173, Stanislaus Natural Heritage Project v. Co. of Stanislaus
(1996) 48 Cal. App.4th 182, 205-206; see Section V.D.1., below.) To do so, CEQA requires a clear
statement of the existing conditions against which anticipated effects can be described and quantified.
(Guidelines, § 15125(a); Neighbors for Smart Rail v. Expo. Metro Line Construction Authority (2013)
57 Cal.4th 439, 447.)** The PEIR lacks a description of realistic water supply data, however, and is
not supported by substantial evidence because it is not based on any discrete facts. (Guidelines,
§ 15384.) The existing environmental setting is so broadly described in the PEIR that it precludes any
meaningful analysis of environmental impacts. (See, e.g., D66-67; D6792-6803; D6914-40; D694 3-
7016; D7055-111.) It omits critical information regarding existing water use and supplies, existing
conservation plans and the status of their implementation, and other basic information necessary to
describe existing baseline conditions. (D6943-7016; D7055-111; Open., 50:2-51:3.)

The PEIR further fails to account for rapidly changing circumstances affecting the state’s
water supply. (Open., 50:24-28, fn. 20.) Changing conditions may affect an agency’s significance
conclusions, and in such cases, the lead agency must take some account of those changing conditions
by considering a range of circumstances in the baseline. (See Neighbors, supra, 57 Cal.4th at 452-
453, see also Pfeiffer v. City of Sunnyvale (2011) 200 Cal.App.4th 1552, 1570.) Throughout the
PEIR, the Council emphasized that it used a moment in time to describe the environmental setting as

of “the time the Notice of Preparation was published [December 10, 2010].” (D61; D66.) The

. Existing conditions represent the baseline the Council must use. (Neighbors, supra, 57 Cal.4th at
447, Citizens for East Shore Parks v. State Lands Com. (2011) 202 Cal.App.4th 549, 564 [preexisting
environmental problems in Delta were baseline conditions against which potential impacts of
proposed project were to be measured].) Petitioner North Coast’s citation to League to Save Lake
Tahoe is inapposite. (League to Save Lake Tahoe v. Tahoe Regional Planning Agency (E.D.Cal.
2010) 739 F.Supp.2d 1260, 1276, affd. in part, vacated in part, remanded (9th Cir. 2012) 469
Fed.Appx. 621 [involving impact assessment under the Tahoe Regional Planning Compact, not
CEQA].)
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Council now attempts to disavow its approach and mischaracterizes Water Contractors’ position
entirely in order to avoid addressing the real issue. (Opp., 167:6-168:18.) Water Contractors’ position
is clear — the PEIR fails to consider overall water supply conditions, which are inherently variable
depending on precipitation, and instead employs a misleading and uninformative baseline snapshot
using outdated information to avoid realistic assessment of project impacts. (Open., 48-51; D6943;
see Neighbors, supra, 57 Cal.4th at 452-453; Pfeiffer, supra, 200 Cal. App.4th at 1570.)

D. The PEIR’s “Analysis” of Impacts Is Unsupported by Substantial Evidence

1. The Council’s PEIR Fails to Analyze Water Supply

The Council spends fifteen pages of its Opposition defending the PEIR’s water supply
analysis, yet still cannot set forth the anal ytic connection between the Delta Plan’s admitted reduction
in Delta water availability and the PEIR’s conclusion that such reduction will not result in impacts to
water supply. (See Opp., 187-202.) The Council cites the PEIR’s conclusions, but mere conclusions
are not analysis. The “analysis” required by CEQA is disclosure of the “analytic route the agency
traveled from evidence to action.” (Laurel Heights, supra, 47 Cal.3d at404.) Here, the route from the
Delta Plan’s curtailment of Delta water supplies to the conclusion that lost supplies will be completely
replaced by “various actions” encouraged by the Plan that “if taken could lead to ... projects that
could provide a more reliable water supply,” is lacking. (D7017; D7022; D7025; D6006; D6009;
D6013; Opp., 189:20-24, 190:3-12.) As such, the PEIR violates CEQA as a matter of law. (Protect
the Historic Amador Waterways v. Amador Water Agency (2004) 116 Cal. App.4th 1099, 1111-1112.)

(a) The Council Admits It Did Not Analyze Impacts to any Areas
Other than Those that Already Rely on SWP/CVP Supplies

The Council refers to Water Contractors’ concern over reduced Delta water supplies as an
attempt to “distract attention” away from the PEIR’s significance threshold. (Opp., 188:20-23.) The
Council maintains that only impacts to water supply of existing users of Delta water can be considered
significant. (Opp., 188:23-24;, D6941; D7017) But regardless of how the Council wants to paint its
significance threshold, CEQA requires that the Council consider and disclose reasonably foreseeable
impacts wherever those impacts occur. (PRC, § 21060.5; Guidelines, § 15360.) The burden is on the

Council (not Water Contractors) to support its determinations (Opp., 155:10-11)—including its
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significance thresholds and the geographic scope of its PEIR—with substantial evidence, and the

Council has not done so. (Oakland Heritage Alliance v. City of Oakland (2011) 195 Cal. App.4th 884,

896.) In fact, the record demonstrates that impacts in areas that do not currently use Delta water are

“reasonably foreseeable.” (See, e.g., D346; D5900; D6006; see also D69 [admitting that WR R1,

which extends the intent of WR P1 to “[a]ll water suppliers,” should also be analyzed in the PEIR].)**

(b)  The Council Admits the Delta Plan Will Reduce Reliance on

Delta Water, yet the Council Concludes Impacts to Water
Supply Will Not Be Significant

Even if the Council’s alleged “significance threshold” were appropriate (it is not), the Council
fails to adequately analyze whether such a threshold is exceeded. The Council admits that both WR
P1 and ER P1 will reduce the amount of water conveyed through and from the Delta (Opp., 189:9-19,
190:3-7), yet it fails to explain or support its conclusion that potential, unspecified local and regional
water supply projects encouraged by the Delta Plan will replace the lost Delta water supplies (id. at
189:20-24, 190:9-10, 194:20-195:1).%

Despite the Council’s assertion of “ample evidence” in the record (Opp., 195:1-2), the
Opposition cites just two sources, neither of which support the Council’s conclusion: DWR'’s
resource management strategy set forth in the California Water Plan Update 2009 and a summary of
regional success stories set forth in the Delta Plan. (Opp., 195:14-196:3.) The Council’s brief
misconstrues DWR’s resource management strategy by incorrectly suggesting that 5 to 10 million
acre-feet of additional water supplies will be available to offset Delta reductions. The Council arrives
at this number by summing the estimated water supply benefit of each strategy component, but the

California Water Plan explicitly states that the estimated benefits “are not additive.” (J1551.19 [the

24 For this same reason, the geographical scope of the PEIR is impermissibly truncated forall impacts.
(Opp., 154-157.) The Council did not just provide “less detail” for areas that do not use Delta water,
they did not consider whether impacts could occur there at all. (Opp.155:4-9; D72-73 [clarifying that
the PEIR’s study area does not include areas outside of the Delta that do not use Delta water].)
Contrary to the Council’s assertion (Opp., 154:11-15), Water Contractors exhausted administrative
remedies with regards to this failure. (See, e.g., D2005.)

2% The Council also argues that Delta reductions are not significant because Delta water users have
“additional supplies,” citing a bar graph illustrating that California water users already rely heavily on
local supplies. (Opp., 189:3 citing B544.) The Council completely fails to explain in its brief or in the
PEIR how non-Delta water supplies already in use will soften the blow of reduced Delta supplies.
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components are mere “alternatives” that can complement or compete with one another]; see also
J1551.13-15 [the components are “[jJust a mix of tools in a kit”).)*® In addition, the regional success
stories cited by the Council are at best historical recitations, not substantial evidence. (B561.) To the
extent the stories evidence anything, they suggestthat WR P1 will be ineffective because Delta water
users have already implemented and exhausted many of their options for reducing demand and
developing local supplies. (/bid.) Notably, neither of these alleged sources of evidence are discussed
in the PEIR. (D6005-22; D7016-53).”

The Council also contends that “in practice” no user of Delta water will suffer losses of Delta
water supplies due to the Delta Plan “unless it has sufficient replacement water from local and/or
regional sources.” (Opp., 189:24-27 citing D85-87.) The Council cites to a single reference in a
Master Response to Comment in the PEIR, but there is no such guarantee in the regulations
themselves. (B446-47.) In addition, there is no analysis in the PEIR of whether there are replacement
water sources available. This renders the PEIR useless as an informational document. (Vineyard,
supra, 40 Cal.4th at 428.)

Finally, the Council argues that the PEIR need not demonstrate water replacement projects will
be sufficient because “[t]he idea that a project will be successful is inherent in environmental review.”
(Opp., 196:12-22.) Even if one could take on faith that water supply projects will be developed, there
is nothing in the project description or the water supply analysis demonstrating a sufficient water
supply benefit will result. By asserting that the feasibility and sufficiency of water supply projects
should be assumed, the Council essentially argues that a “no-impact conclusion” is inherent to the
Delta Plan, a position that is completely antithetical to the spirit and purpose of CEQA. (Friends of
Mammothv. Bd. of Supers. (1972) 8 Cal.3d 247, 259.) Furthermore, the Council fails to explain why
this same assumption of success does not render the other impacts of water supply projects (such as air

i

%8 If the costs of the strategies are similarly summed, achieving this increase in water supply will run
11.6 to 32.4 billion dollars.

2 The California Water Plan’s resource management strategy was discussed briefly in the Delta Plan
itself but not to demonstrate that replacement supplies will be sufficient to offset reductions caused by
the Plan’s reduced reliance policy or water flow objectives. (B530; B557-58.)
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quality impacts) sufficiently foreseeable for program-level review. (See Sections V.A.1., above, and
V.D.3,, below.)
(c) The Council Misconstrues Water Contractors’ Arguments to
Avoid Addressing the Real Issue: The Council Relied on
Identical Facts to Support Contradicting Conclusions in
Violation of CEQA

Contrary to the Council’s opposition (see Opp., 192:11-194:3), Water Contractors did not
arguethat a PEIR’s conclusions cannot be based on contradictory evidence within the administrative
record (a situation referred to as a “battle of the experts™), but rather that a single evidentiary record
cannot support contradictory conclusions in the same EIR.2® (Open., 63:17-23 [“contradictory
statements do not meet CEQA’s evidentiary requirements’], 63:26-65:19 [water supply conclusions
are contradictory]; 66:1-68:23 [groundwater and overdraft conclusions are contradictory].) Thus,
Water Contractors have not “misstated” the substantial evidence test.?’

The Council next argues that the PEIR’s water supply conclusions are not contradictory
because “some of the Delta Plan’s policies and recommendations could ultimately reduce the amount
of water exported through and from the Delta[], but that other Delta Plan policies will encourage the
development of local and regional water supplies, thus limiting the impact of any such reduction. . ..”
(Opp., 194:20-195:2.) Neither this unsupported statement nor the Council’s record citations reconcile

the contradiction because the Council itself reached opposite conclusions based on the same record.

28 The Council incorrectly claims Water Contractors present a “battle of the experts” over competing
facts. (Opp., 192:18-21, 193:17-27.) Even had Water Contractors made such an argument, the
Council’s PEIR would still fail. This is so because, in a battle of the experts, the public would be
informed of the contradictory evidence and be provided with the lead agency’s analytic route and
reasoning in selecting one piece of evidence over another. (See, e.g., Planning & Conserv. League v.
Castaic Lake Water Agency (2009) 180 Cal.App.4th 210, 243; Save Cayama Valley v. Co. of Santa
Barbara (2013) 213 Cal.App.4th 1059, 1069.) The PEIR includes no such disclosure.

%% The Council attacks Water Contractors’ citation to a passage in Citizens Committee to Save Our
Village v. City of Claremont (1995) 37 Cal.App.4th 1157, 1168, which explains that contradictory
evidence is properly considered. (Opp. 193:1-27.) While it is true that Pocket Protectors v. City of
Sacramento (2004) 124 Cal.App.4th 903, 935 took issue with the passage cited, it did soin the context
of weighing contradictory facts. (Id. at 935-936.) Water Contractors argue that the Council comes to
contradictory conclusions and utilizes contradictory assumptions based on identical facts. (Open.,
63:26-65:19.) Thus, the Council makes much of what is essentially a non-issue.
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(Compare D6005-06 with D6009; compare D6941 with D7022; compare Opp., 141:18-25 with Opp.,
195:3-197:2; see also, Opp., 197:11-16.) The Council impermissibly insists with one breath that water
replacement projects are so certain that no significant impact to water supply will occur, and with the
next breath insists that the same projects are so speculative that the Council has no obligation to
analyze them. (Open., 65:13-16.)

Regarding its inconsistent groundwater and overdraft conclusions, the PEIR concludes that
groundwater will offset reductions in water supply, but then concludes that groundwater development
is infeasible due to overdraft conditions — contradictory conclusions that fail to apprise the public and
the Council’s own decisionmakers of what the impacts actually will be. For example, the Council
argues (in contradiction of the plain language of the PEIR) that the Delta Plan will not encourage
increased groundwater use in areas already in overdraft, and the PEIR does not assume that overdraft-
related impacts will be resolved through groundwater recharge. (Opp., 199:25-200:3; but see D6008-
9; D6012; D6822-23; D7024; D7020.) The Council does not cite to the PEIR to explain where
replacement water will come from, but instead argues that pursuant to California Code of Regulations,
Title 23, section 5001 (p), groundwater development is not “feasible” in already overdrafted basins and
only feasible projects are encouraged by the Delta Plan. (Opp., 200:9-13.) Thus, the Council claims
that there is no danger of the Delta Plan worsening existing overdraft conditions either through
construction of additional wells, or increased pumping from deepening existing wells. (Opp., 200:24-
25.) The leaps of faith required to reach these conclusions are unsupported by the record. The PEIR
and record show: (1) those areas that will suffer the greatest curtailments in Delta water under the
Delta Plan also are the areas that already suffer overdraft conditions (compare B564 with B544;
compare D6977 with 6982); and (2) the PEIR’s water supply conclusions are based on the fact that
these areas will develop new sources of water, specifically groundwater sources (D6006; D6008;
D6012; D7024). The Council now argues that this is actually not so—and yet fails to explain where
the water will come from, if not from groundwater sources. If there is no new water source, the
Council cannot claim there will be no water supply impacts, even under its own arbitrary significance
threshold. (Vineyard, supra, 40 Cal.4th at 435.)

"
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2. The Cumulative Impacts Analysis Lacks Sufficient Detail, Is
Impermissibly Narrow in Scope, Fails to Identify Adequate Mitigation
Measures, and Lacks Substantial Evidence in Support of its
Significance Determinations

The Council contends that because it prepared a program EIR, the failure to include an
adequate level of detail in its cumulative impacts analysis is somehow excused. (See Opp., 205:9-17,
206:1-7.) Asdiscussed above, however, just because an agency has chosen to prepare a program EIR,
that does not excuse the agency from meeting CEQA'’s requirements for robust cumulative analysis
and factually supported determinations. In fact, “[p]reparation of a program EIR for [the purpose of
considering broad programmatic issues] allows the agency to undertake a more comprehensive
evaluation of significant environmental effects, including cumulative effects, than it could in a series
of individual EIRs on the activities within the program.” (Kostka & Zischke, § 10.19; see also
Treasure Island, supra, 227 Cal. App.4th at 1048.) None of the cases cited to by the Council on this
point hold that quantification of cumulative impacts, when feasible, is excused.

The Council goes on to argue that “the EIR’s analysis i s inherently cumulative and considers
the potential effects of multiple future actions in the context of various past and ongoing actions that
constitute the baseline” and therefore cumulative analysis is performed throughout the PEIR. (Opp.,
204:14-18.) The Council conflates (1) analysis of the project, alone, (2) the PEIR baseline, and
(3) analysis of cumulative projects.>® In doing so, the Council ignores the purpose of a cumulative
impacts analysis: to assess two or more individual effects, which when considered together, are
considerable or which compound or increase other environmental impacts.” (Guidelines, § 15355; see
also Communities for a Better Environment v. Cal. Resources Agency (2002) 103 Cal. App.4th 98,
119-120.) Analysis of a project, identification of that project’s environmental baseline, and analysis
of that project’s contribution to cumulative impacts are three separate and individual requirements of

CEQA - eachmust be addressed separately within the PEIR. (Guidelines, §§ 15125, 15126, 15130.)

% The Opposition’s improper conflation is not surprising, given that the PEIR makes this mistake as
well. Foreach and every cumulative impact “analysis,” the Council simply reiterates the same refrain:
“cumulative [resource area] impacts ... would be similar to the [project’s] impacts ... described in
Section [X] ....” (See, e.g., D6513; D6515-20; D6522.)
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Failure to do so is a failure to proceed in the manner required by law. (Vineyard, supra, 40 Cal.4th at
435; Sierra Club, supra, 7 Cal.4that 1236.) The Council cannotrely on its analysis of the Delta Plan,
alone and as described in the Project Description, to stand in for its missing analysis of the Delta
Plan’s cumulative impacts.

Next, the Council alleges that the cumulative impacts analysis covers an adequate geographic
scope, based solely on citations to other portions of the PEIR—none are to the actual cumulative
impacts analysis. (See Opp., 206:25-207:18 [citing only the “study areas” for each of the PEIR’s
“resource sections].) The analysis of the Delta Plan cannot stand in for a missing cumulative impacts
analysis. The PEIR’s cumulative impacts discussion provides no description of the geographical
boundaries of the cumulative impacts analysis, let alone a reasoned basis for those boundaries.
(D6513-6536; D8144-8187.) Thus, the PEIR fails to disclose where cumulative environmental
impacts will be felt. (See Section V.D.1.a., above.)

Third, the Council claims that its failure to identify concrete mitigation measures for
cumulative impacts is justified because the measures must be implemented by other agencies. (See
Opp., 208:3-18.) To the contrary, the PEIR identifies cumulatively considerable impacts to
environmental resources (D6513-36), and it is the Council’s duty to identify mitigation measures for
those impacts. (PRC, § 21083(b)(3); Guidelines, § 15130(b)(3).) A single sentence that mitigation
measures “should be considered” or should be “similar to” other measures does not meet this duty,
and attributing those measures to unspecified “other agencies” does not cure this failure. (See, e.g,
D6514.) The Council fails to explain why enforceable measures that can be fulfilled by the Council
itself are infeasible.?' (C79-88; C101; D6513-36; D8144-87.)

3! The Council also claims that it need not adopt mitigation measures for cumulative impacts because
itadopted mitigation measures elsewhere in the EIR and that these measures are “cross-referenced” in
the cumulative impacts section. (Opp., 207:22-208:2.) But the cumulative impacts section does not
rely on these mitigation measures to reduce cumulative impacts. As the Council concedes, the
cumulative impacts section merely makes passing reference such as *Mitigation measures similar to
Mitigation Measure 3-1 should be considered for these [cumulative impacts].” (Opp., 207:27-28.)
After identifying cumulatively considerable impacts, the agency must identify and impose mitigation
measures to reduce those impacts, or explain why no feasible mitigation is available. (Guidelines,
§§ 15130(b)(5), 15064(h)(3).)
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Finally, the Council’s Opposition continues its impermissible reliance on project benefits to
determine that cumulative impacts are less than significant. (Opp., 209:16-21.) The Council’s
argument merely repeats the logic of the PEIR—e.g., projects that are intended to increase access to
habitat areas and waterfronts have a less than significant cumulative impact on local land development
patterns because access to habitat is beneficial. (See Opp., 208:21-209:9; D6517-18.) However, it
cannot be assumed that activities that convey a benefit do not also have an environmental cost. (Cal.
Farm Bur. v. Cal. Wildlife Conserv. Bd. (2006) 143 Cal.App.4th 173, 196.) The Council failed to
consider and assess the costs of cumulative project operations on local land development patterns and
otherimpacts. (See,e.g.,D6515.) By merely reciting an asserted environmental benefit, the Council
failed to support its cumulative impact analysis with substantial evidence.

3. The Council’s PEIR Fails to Disclose Readily Foreseeable Impacts on
the Health and Safety of Sensitive Receptors

The Council claims that the PEIR “qualitatively describes the significance of air quality
impacts,” but its citations to the record fail to reveal qualitative analysis. (See Opp., 212:18-22;
D7524 [listing types of water supply projects but declining to analyze “how implementation of the
Proposed Project would result in specific construction activities™]; D7528 [stating only “The Draft
EIS/EIR for the Los Vaqueros Reservoir ... concluded that TAC [toxic air contaminant] impacts
associated with operations would be less than significant™]; D7525-26 [restating the conclusions of
EIRs, but failing to describe or otherwise qualitatively analyze their associated impacts].) The
Council also points to pages of the record that state that “health effects of TACs may occur at
extremely low levels and it is typically difficult to identify levels of exposure that do not produce
adverse health effects.” (Opp., 212:24-26.) But an agency cannot merely declare an impact
significant in order to eschew its duty to analyze and disclose all that it reasonably can. (See Section
V.A.1, above.) Evenifa quantitative analysis was infeasible, as the Council now contends, this does
not excuse its inability to provide at least a qualitative analysis to meet CEQA’s mandates. (Opp.,
213:8-18.) The PEIR violates CEQA because it fails to even qualitatively put the Delta Plan’s human
health impacts into perspective or meaningful context, fails to identify the fypes of human health

impacts that are likely to be suffered, and fails to state even the relative toxicities that are likely to be
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experienced. (D6175-6201; D7510-59.) Therefore, the PEIR’s analysis of health and safety impacts
to sensitive receptors is inadequate.32

E. The PEIR’s Comparison of Alternatives Is Illusory

The “public agency bears the burden of affirmatively demonstrating that, notwithstanding a
project’s impact on the environment, the agency’s approval of the proposed project followed
meaningful consideration of alternatives and mitigation measures.” (Cal. Clean Energy Com. v. City
of Woodland (2014) 225 Cal.App.4th 173, 203.) The analysis must contain concrete information
about each alternative sufficient to allow a fact-based comparison of the alternatives with the proposed
project. (Guidelines, § 15126.6.) A conclusory discussion of hypothetical alternatives is inadequate.
(Laurel Heights, supra, 47 Cal.3d at 404.)

The Council claims that it satisfied CEQA through review of “seven program-level
alternatives,” which “are analyzed at the same level of detail as the Proposed Project.” (Opp., 225:3-
9; D6731.) The PEIR fails to meet the Council’s burden, however, because it assumes, without a
factual basis, that the Council’s preferred alternative will be successful and environmentally
beneficial. (See, e.g., D6732.) The PEIR lacks any substantiated evaluation of the impacts or
effectiveness of that preferred alternative in relation to the project objectives or to other potential
courses of action. (D75-80; D5900-08; D8249-59; Open., 76-77.) “[An] EIR may not define a
purpose for a project and then remove from consideration those matters necessary to the assessment of
whether the purposes can be achieved.” (County of Inyo v. City of Los Angeles (1981) 124 Cal.App.3d
1,9.) Yet, that is precisely what occurs in the PEIR.

The lack of definition in the project description and objectives carries fundamental defects
forward into the alternatives analysis, with alternatives descriptions such as “export more water” or
“decrease emphasis” on self-reliance. (D5900-08.) These descriptions provide the reader with no

ability to evaluate the accuracy of the impact analysis for the alternatives. (/bid.; D8250-59.) What

32 The Council also attempts to again justify its truncated analysis with the fact that this is a program-
level environmental review. (Opp.,211:21-212:2,213:8-24.) Butas discussed in detail above, and as
explained in case law cited by the Council on this issue, the level of specificity required of any EIR is
determined by what is reasonably feasible for that project, “rather than any semantic label accorded to
the EIR.” (Treasure Island, supra, 227 Cal.App.4th at 1048.)
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are the orders of magnitude of the increases or decreases in relation to the proposed project? What are
the orders of magnitude for the proposed project in relation to the existing baseline? The Council
failed to provide any analytical basis for its comparisons of environmental “tradeoffs,” and as a result,
the PEIR’s range of alternatives and comparison of their relative merits is illusory. (D5901-70;
D8250-59, see Kings County Farm Bur. v. City of Hanford (1990) 221 Cal.App.3d 692, 730-737
[general qualitative comparisons such as “greater than” or “lesser impacts” than the proposed project
are not adequate].) The PEIR provides no basis for a genuine comparison, leaving the reader unable

to determine whether the Delta Plan, much less its alternatives, can feasibly accomplish the objectives.

F. The Council’s Mitigation Measures Violate CEQA Because They Are Vague and
Unenforceable

Performance standards are the specific criteria the lead agency will apply in determining that
the identified environmental impact will actually be mitigated. (Sacramento Old City Assn. v. City
Council (1991) 229 Cal.App.3d 1011, 1028-1029; Friends of Oroville v. City of Oroville (2013) 219
Cal.App.4th 832, 838.) Adequate performance standards do not include “loose or open-ended
performance criteria.” (Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208
Cal.App.4th 899, 945.) Adequate performance standards also do not include general goals. (Gray v.
Co. of Madera (2008) 167 Cal.App.4th 1099, 1119.)

Every instance of mitigation language cited in the Council’s Opposition is an example of
“loose or open-ended performance criteria” or general goals. As such, every citation supports Water
Contractors’ contention that the mitigation measures improperly defer mitigation and lack adequate
specificity and performance criteria.* The Council points to the fact that Mitigation Measure 9-2
requires that a future plan “minimize odor releases.” (Opp., 232:27-233:3, citing D6200.) An
adequate performance standard would explain what the specific criteria are that the Council will use

to determine whether odors have been effectively minimized. Requiring a plan to “minimize odor

33 The lack of performance standards is not excused by the fact that other lead agencies may be
implementing the identified mitigation measures at the time of later tier projects and their CEQA
review. (See Opp., 151:6-18.) Mitigation measures that will be implemented by other agencies, and
that are outside the authority of the Council must meet CEQA’s requirements for mitigation measures.
(See, e.g., Rialto Citizens, supra, 208 Cal.App.4th at 945; Gray, supra, 167 Cal.App.4th at 1119.)
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releases” is merely and inadequately a general goal. (Gray, supra, 167 Cal.App.4that 1119.)

The remainder of the Council’s citations to mitigation measures likewise fail. The Council
cites Mitigation Measure 14-5, which requires preparation of a “plan to minimize potential for
wildland fires.” (Opp., 233:10-11, citing to D6345 [emphasis original].) But “minimize,” again, is
not a specific criterion. The Council cites Mitigation Measure 5-1, which requiresldetention basins
that “reduce . . . increases in drainage runoff.” (Opp., 233:15-19.) This measure essentially states
“reduce this identified impact to a level of less than significant.” The language the Council cites for
Mitigation Measures 11-9, 19-1, 21-2, 21-3, and 21-4 similarly lacks any specific performance
standards (Opp., 233:20-234:6), and the Council’s mitigation measures therefore violate CEQA.>*

Finally, the Council cannot hide behind its CEQA significance conclusion to avoid identifying
and adopting adequate mitigation. The Council claims that the PEIR is not required to identify
effective and feasible mitigation measures if an impact is identified as significant and unavoidable.
(Opp.,234:16-24.) Regardless of whether impacts remains significant and unavoidable, however, the
PEIR must still identify all feasible measures that would reduce impacts. (PRC, §§ 21002.1(a),
21100(b)(3); Guidelines, § 15126.4.) Thus, the Council’s argument that it is acceptable for its
mitigation measures to be uncertain or potentially ineffective is unavailing. (See Opp., 234:16-24.)
Failure to disclose the magnitude of impacts and effectiveness of mitigation is a failure to proceed in

the manner required by law. (Sierra Club, supra, 7 Cal.4th at 1236.)

3* The Council makes much of the fact it believes future projects encouraged by the Delta Plan will
either include the PEIR’s mitigation measures, or substitute mitigation measures of equal or greater
effectiveness. (See Opp., 230:5-19, 236:16-22.) Similarly, the Council contends (without citation)
that substantial “flexibility” is required in mitigation measures to “allow[] later tailoring of the
[mitigation] measure[s]” to the specifics of later projects. (Opp.,231:19-23.) But these argument are
irrelevant to the issue of whether the PEIR’s mitigation measures meet CEQA’s mandate that they
include specific performance standards and criteriathat will ensure effectiveness. Because the PEIR’s
mitigation measures are ineffectual and lack adequate performance standards, it does not matter if
other agencies down the line implement them or substitute them with equally (in)effective measures.
In fact, Center for Biological Diversity, supra, 234 Cal.App.4th at 241 expressly holds that lead
agencies must articulate specific performance criteria when mitigation measure specifics cannot be
formulated until a later time. Thus, regardless of whether this is a program-level document, and
regardless of whether other lead agencies may approve other projects in the future, this PEIR’s
mitigation measures must contain specific performance standards consistent with CEQA.
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G. The Responses to Comments Ignored Significant Issues

Water Contractors recognize that a lead agency need not respond to every comment or provide
exhaustive detail even in response to significant environmental concerns. A reasoned, good faith
response to such comments is required, however. “Conclusory statements unsupported by factual
information” violate CEQA. (Guidelines, § 15088(c).) In its Opposition, the Council again dismisses
concerns raised by Water Contractors and other public agencies as primarily matters of “form,” not
substance. (Opp., 237-40.) On the contrary, the Council’s responses ignored significant
environmental issues and failed to address substantive commentsregarding fundamental defects in the
PEIR. (See Open., 78-80.) Here again, the Council attempts to rely on the programmatic nature of the
document to avoid responding to important environmental concems. (See, e.g.,D45-285.) Program-
level review does not excuse the Council from addressing specific comments that demand a reasoned,
good faith response. (Atherton, supra, 228 Cal. App.4th at 344.)

H. The Findings Fail to Bridge the Gap from Evidence to Action

The lead agency may not “approve or carry out a project” that identifies “one or more
significant environmental effects,” without making specific written findings. (PRC, § 21081;
Guidelines, §§ 15091-93.) CEQA findings must be based on substantial evidence in the record and be
sufficient to bridge the gap between available evidence and the conclusions reached. (/d.,
§ 15091(b).) The lead agency must disclose the “analytic route” it used in reaching its conclusions.
(Al Larson Boat Shop, supra, 18 Cal.App.4th at 739-740.) The Council’s findings fall short because
they reflect aresounding lack of information regarding whether and how the Delta Plan is expected to
achieve project objectives, and at what cost. (C01-03; C04-105.) The lack of basic information
prevents the Council and others from being able to analyze and understand—much less balance—the
environmental pros and cons of the project. (PRC, § 21081(b); Guidelines, §§ 15091-93.)

The Council claims to have taken a conservative approach by assuming that “the Delta Plan
has the desired outcome.” (D6915; see C0S5; C89-96; C98-105; D6737-39.) The Council does not
define the project objectives and analyze the environmental effects (or benefits) of the Delta Plan and
its regulatory policies in relation to those objectives. It simply assumes them and concludes in its

findings that the Delta Plan “will have the desired outcome.” (C98-102; see Section V.B., above)
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Rather than being conservative, this analytical approach is radically flawed. The Council must make
reasonable assumptions and fact-based findings, even if they are adverse to the Delta Plan’s
objectives, rather than simply hoping for the best. (Guidelines, §§ 15091-93, 15384.)

The Delta Plan and PEIR nevertheless assume that a vast array of implementation actions will
occur, bringing with them environmental benefitsand offsets to adverse environmental impacts caused
by other aspects of the Delta Plan. (See, e.g., D5901; D6737; see also C98-102.) Yet, as just one
example of the Council’s unsubstantiated assumptions, no basis exists to assume that sufficient new
water developments will materialize to offset the Delta Plan’s adverse impacts to water supply. (See
Section V.D.1., above.) The same is true of the assumed actions intended to directly enhance the
Delta ecosystem, improve water quality, reduce flood risk, and enhance the Delta as a place — there is
no reasoned basis for the Council’s assumptions that they will all occur. (/bid.; C04-05; C89-105;
D5901-08.) Assuming realization of the Delta Reform Act’s objectives without foundation, as the
Council has done throughout the PEIR, undermines the Council’s findings in every respect.

I The Council’s CEQA Errors Are Prejudicial

The Council’s CEQA errors are not insubstantial or technical. The PEIR is lacking in critical
substantive areas and fails to serve its fundamental informational purpose. (PRC, § 21061; Laurel
Heights, supra, 47 Cal.3d at 392.) The PEIR does not provide the required information or analysis,
and without both, the public and interested parties cannot reasonably be expected to understand and
meaningfully consider issues raised by the Delta Plan. (See Sierra Club, supra, 7 Cal.4th at 1237.)
The PEIR’s defects prevent decision makers and the public from understanding the true environmental
impacts of the Delta Plan, and from making any fact-based determination as to whether the Delta Plan
and its regulatory policies will be effective. The Council’s omissions therefore are prejudicial,
“regardless of whether a different outcome would have resulted.” (PRC, § 21005(a).)

The Council’s token observance of its CEQA duties cannot be justified by the difficult politics
of its position. It was precisely because of the perennial conflict among agencies and stakeholders
over the causes of and potential means to address environmental decline while restoring reliable water
supplies that the Legislature created the Council and directed it to work with other agencies to

formulate—based on the best available science—a Delta Plan in the first place. (B54; B61-64.) The
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Council’s efforts to fulfill its mission have fallen far short. By making its own broad-brush,
unfounded assumptions and failing to provide an objective and reasonably thorough CEQA document,
the Council has set these agencies and stakeholders on a path to perpetuate—rather than improve—
existing conditions. The lead agency can balance competing interests and policies only after full
disclosure of the scope of its proposed action and its implications. (PRC, §§ 21061, 21081;
Guidelines, §§ 15091-93.) Before it can be approved, the public and interested parties must better
understand what impact, if any, will be felt as a result of the Delta Plan. The Council’s failure to
provide the information necessary to such understanding is prejudicial.
VL. CONCLUSION

For the foregoing reasons and for the reasons stated in Water Contractors’ Opening Brief, the
Court should find the Delta Plan, Delta Plan Regulations, and PEIR violate provisions of the Act,
APA, and CEQA, and grant the relief requested in Water Contractors’ petitions for writs of

mandate/complaints for declaratory and injunctive relief.

Dated: May’-?‘l, 2015 By: A~/ M\(/ O/Z /L

Daniel J. O’H

Attorneys for Pet1 oners/Plamtlffs SANLUIS &
DELTA-MENDOTA WATER AUTHORITY and
WESTLANDS WATER DISTRICT

Dated: May __, 2015 By:
Andrea A. Matarazzo
Attorneys for Petitioner/Plaintiff WESTLANDS
WATER DISTRICT

Dated: May _ , 2015 By:

Charity Schiller

Attorneys for Petitioners/Plaintiffs STATE
WATER CONTRACTORS; ANTELOPE
VALLEY-EAST KERN WATER AGENCY;
ALAMEDA COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT, ZONE 7
and SAN BERNARDINO MUNICIPAL WATER
DISTRICT
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Council’s efforts to fulfill its mission have fallen far short. By making its own broad-brush,
unfounded assumptions and failing to provide an objective and reasonably thorough CEQA document.
the Council has set these agencies and stakeholders on a path to perpetuate—rather than improve
existing conditions. The lead agency can balance competing interests and policies only after full
disclosure of the scope of its proposed action and its implications. (PRC. §§ 21061, 21081;
Guidelines, §§ 15091-93.) Before it can be approved, the public and interested parties must better
understand what impact, if any, will be felt as a result of the Delta Plan. The Council’s failure to
provide the information necessary to such understanding is prejudicial.
VL. CONCLUSION

For the foregoing reasons and for the reasons stated in Water Contractors’ Opening Brief, the
Court should find the Delta Plan, Delta Plan Regulations, and PEIR violate provisions of the Act,
APA, and CEQA, and grant the relief requested in Water Contractors’ petitions for writs of

mandate complaints for declaratory and injunctive relief.

Dated: May , 2015 By:

Daniel J. O’Hanlon

Attorneys for Petitioners/Plaintiffs SAN LUIS &
DELTA-MENDOTA WATER AUTHORITY and
WESTLANDS WATER DISTRICT

Dated: May 2015 By:
Andrea A. Matarazzo
Attorneys for Petitioner/Plaintiff WESTLANDS
WATER DISTRICT
Charity Schill ‘ﬂ
Attorneys for Pefftioners/Plaintiffs STATE
WATER CONTRACTORS; ANTELOPE
VALLEY-EAST KERN WATER AGENCY;
ALAMEDA COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT, ZONE 7

and SAN BERNARDINO MUNICIPAL WATER
DISTRICT

Dated: MayZ0 , 2015 By:
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Dated: May/0U , 2015

Dated: May __ , 2015

Dated: May __, 2015

1254963.8 10355-051

By:

By:

ity Zpitlon.

Stanly amoto

Anthofiy T. Fulcher

Attorneys for Petitioner/Plaintiff SANTA CLARA
VALLEY WATER DISTRICT

Marcia L. Scully

Robert C. Horton

Attorneys for Petitioner/Plaintiff THE
METROPOLITAN WATER DISTRICT OF
SOUTHERN CALIFORNIA

William J. Brunick
Leland McElhaney
Attorneys for Petitioner/Plaintiff MOJAVE
WATER AGENCY
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By:

Stanly Yamamoto

Anthony T. Fulcher

Attorneys for Petitioner/Plaintiff SANTA CLARA
VALLEY WATER D!_S,ﬁlCT £/

Robert C. Horton
Attomneys for Petitioner/Plaintiff THE
METROPOLITAN WATER DISTRICT OF
SOUTHERN CALIFORNIA

William J. Brunick

Leland McElhaney

Attorneys for Petitioner/Plaintiff MOJAVE
WATER AGENCY
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Anthony T. Fulcher
Attorneys for Petitioner/Plaintiff SANTA CLARA

VALLEY WATER DISTRICT

Dated: May . 2015 By:
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Robert C. Horton
Attorneys for Petitioner/Plaintiff THE
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Attorneys for Petitioner/ iff MOJAVE
WATER AGENCY
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF SACRAMENTO

At the time of service, I was over 18 years of age and not a party to this action. I am
employed in the County of Sacramento, State of California. My business address is 400 Capitol
Mall, 27th Floor, Sacramento, CA 95814.

On May 21, 2015, I served true copies of the following document(s) described as STATE

AND FEDERAL WATER CONTRACTOR PETITIONERS’ JOINT REPLY / RESPONSE
BRIEF on the interested parties in this action as follows:

SEE ATTACHED SERVICE LIST

BY E-MAIL OR ELECTRONIC TRANSMISSION: I caused a copy of the
document(s) to be sent from e-mail address twhitman@kmtg.com to the persons at the e-mail
addresses listed in the Service List. The document(s) were transmitted at or before 5:00 p.m. I did
not receive, within a reasonable time after the transmission, any electronic message or other
indication that the transmission was unsuccessful.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on May 21, 2015, at Sacramento, Cahforma

(u[( h

Terrl Whltman
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Coordination Proceeding Special Title (Rule 1550(b)) Delta Stewardship Council Cases
Judicial Council Coordination Proceeding No. 4758

ANDREA A. MATARAZZO
JEFFREY K. DORSO
PIONEER LAW GROUP, LLP
1122 S Street

Attorneys for Petitioner/Plaintiff
WESTLANDS WATER DISTRICT

Sacramento, CA 95811

Telephone:  (916) 287-9500

Facsimile: (916) 287-9515

Email: andrea@pioneerlawgroup.net

Email: Jeffrev@pioneerlawgroup.net

HAROLD CRAIG MANSON Attorney for Petitioner

General Counsel

WESTLANDS WATER DISTRICT

c/o Kronick, Moskovitz, Tiedemann & Girard
400 Capitol Mall, 27™ Floor

Sacramento, CA 95814

WESTLANDS WATER DISTRICT

Telephone:  (916) 321-4500

Facsimile: (916) 321-4555

Email: cmanson@westlandswater.org

JON D. RUBIN | Attorney for Petitioner

General Counsel

SAN LUIS & DELTA-MENDOTA WATER
AUTHORITY

400 Capitol Mall, 27" Floor

Sacramento, CA 95814

Telephone:  (916) 321-4519

Facsimile: (209) 826-9698

Email: Jon.Rubin@SLDMWA .org

SAN LUIS & DELTA-MENDOTA WATER
AUTHORITY

KAMALA D. HARRIS

ATTORNEY GENERAL OF CALIFORNIA
DEBORAH M. SMITH

Supervising Deputy Attorney General

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone:  (916) 324-5570
Facsimile: (916) 327-2319
Email: Daniel.Siegel@doj.ca.gov
Email: deborah.smith@doj.ca.gov
Email: jeremv.brown(@doi.ca.gov

Attorney for Respondent/Defendant
DELTA STEWARDSHIP COUNCIL

JOHN LUEBBERKE, CITY ATTORNEY
CITY OF STOCKTON

425 N. El Dorado Street

Stockton, CA 92502-1951

Telephone:  (209) 937-8333

Email: john.luebberke@stocktongov.com

Attorney for Petitioner
CITY OF STOCKTON
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HERUM CRABTREE SUNTAG
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Stockton, CA 95207
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CITY OF STOCKTON

Telephone:  (209) 472-7700

Email: sherum@herumcrabtree.com

CHARITY SCHILLER Attorneys for Petitioners

KIRA JOHNSON STATE WATER CONTRACTORS,

BEST BEST & KRIEGER LLP ANTELOPE VALLEY-EAST KERN WATER
3390 University Avenue, 5" Floor AGENCY, ALAMEDA COUNTY FLOOD
P.O. Box 1028 CONTROL AND WATER CONSERVATION
Riverside, CA 92502 DISTRICT, ZONE 7, SAN BERNARDINO
Telephone:  (951) 686-1450 VALLEY MUNICIPAL WATER DISTRICT
Facsimile: (951) 686-3083

Email: Charity.Schiller@bbklaw.com
Kira.Johnson@bbklaw.com

STEFANIE D. MORRIS
General Counsel

State Water Contractors
1121 L Street, Suite 1050
Sacramento, CA 95814

Attorney for Petitioner
STATE WATER CONTRACTORS

Telephone:  (916) 447-7357
Email: Smorris@swc.org
STANLEY YAMAMOTO Attorneys for Petitioner

ANTHONY T. FULCHER

SANTA CLARA VALLEY WATER DISTRICT
5750 Almaden Expressway

San Jose, CA 95118-3686

Telephone:  (408) 265-2600
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Email: syamamoto@valleywater.org

afulcher@vallevwater.org

SANTA CLARA VALLEY WATER
DISTRICT

MARCIA L. SCULLY

ADAM C. KEAR

ROBERT C. HORTON

THE METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA

700 North Alameda Street

Los Angeles, CA 90012-2944

Telephone:  (213) 217-6336
Facsimile: (213) 217-6890
Email: mscully@mwdh2o.com

akear@mwdh2o0.com
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THE METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA
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CHELSEA H. TU

CENTER FOR BIOLOGICAL DIVERSITY
351 California Street, Suite 600

San Francisco, CA 94104

Telephone:  (415) 436-9682
Facsimile: (415) 436-9683
Email: akeats@biologicaldiversity.org

ctu@biologicaldiversity.org

| Attorneys for CENTER FOR BIOLOGICAL
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THOMAS H. KEELING
FREEMAN FIRM

1818 Grand Canal Blvd., Suite 4
Stockton, CA 95207
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CENTRAL DELTA WATER AGENCY,
SOUTH DELTA WATER AGENCY,
LAFAYETTE RANCH, INC. and CINDY
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LAFAYETTE RANCH, INC. and CINDY
CHARLES

JOHN H. HERRICK

LAW OFFICE OF JOHN H. HERRICK
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Stockton, CA 95207
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CENTRAL DELTA WATER AGENCY,
SOUTH DELTA WATER AGENCY,
LAFAYETTE RANCH, INC. and CINDY

Telephone:  (209) 956-0150 CHARLES

Facsimile:  (209) 956-0154
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Stockton, CA 95219
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Facsimile: (209) 957-5338
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SOUTH DELTA WATER AGENCY,
LAFAYETTE RANCH, INC. and CINDY
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1010 F Street, Suite 100
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Telephone:  (916) 455-7300
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Email: osha@semlawyers.com
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