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Dear Mr. Neira:

Thank you for the opportunity to comment on the Draft Lower San Joaquin River Project
Integrated Interim Feasibility Report/Environmental Impact Statement/Environmental Impact
Report (FR/EIS/EIR), prepared by the U.S. Army Corps of Engineers (USACE). In addition,
we appreciate your assistance in helping us to gain a better understanding of the scope of this
project, background information, and project-related regional planning activities. Thank you for
sharing your letter of April 9, 2015 commenting to USACE on the draft FR/EIS/EIR. We are
submitting a separate letter to USACE with detailed comments on the FR/EIS/EIR for their

consideration, and will provide a copy of the letter to you as well.

As mentioned in the draft FR/EIS/EIR, the Delta Stewardship Council (Council) has a legally
enforceable management framework for the Delta and Suisun Marsh called the Delta Plan.
The Delta Plan applies a common sense approach based on the best available science to
restore habitat, increase the diversity and efficiency of California’s water supplies, enhance
floodplains, improve the Delta’s levee system, and preserve the Delta’s agricultural values. In
many cases, the Delta Plan calls for balancing competing needs in the Delta, e.g., protecting
and restoring habitat while reducing flood risk. Since the proposed Lower San Joaquin River
Project activities lie within the Legal Delta and play an important role in maintaining the
integrity of the levee system in the Delta, it is essential that our agencies coordinate closely on

these types of efforts.

"Coequal goals" means the two goals of providing a more reliable water supply for California and protecting, restoring,
and enhancing the Delta ecosystem. The coequal goals shall be achieved in a manner that protects and enhances the unique cultural,
recreational, natural resource, and agricultural values of the Delta as an evolving place.”

— CA Water Code §85054
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Delta Plan Covered Actions and Certification of Consistency

Through the Delta Reform Act, the Council was granted specific regulatory and appellate
authority over certain actions that take place in whole or in part in the Delta and Suisun Marsh.
The Council exercises that authority through development and implementation of the Delta
Plan. State and local agencies are required to comply with the set of 14 regulatory policies
contained within the Delta Plan.

According to the Delta Reform Act, it is the state or local agency approving, funding, or
carrying out the project that must determine if a project is a “covered action” subject to
regulations of the Delta Plan, and if so, certify consistency of the project with Delta Plan
policies (Water Code Section 85225). Generally the California Environmental Quality Act
(CEQA) lead agency, the San Joaquin Area Flood Control Agency (SJAFCA), in the case of
the Lower San Joaquin River Project, makes the determination if a project is a covered action.
If the project is determined to be a covered action, SJAFCA will need to complete a
certification of consistency that demonstrates that the project is consistent with the regulatory
policies of the Delta Plan. (Please refer to our website at http://deltacouncil.ca.gov/covered-
actions for more information about the covered action process.) Information and analysis
needed to support a consistency certification could be taken directly from the FR/EIS/EIR.

Council staff has reviewed the draft FR/EIS/EIR and has found that several of the proposed
Lower San Joaquin River risk reduction measures are within the Legal Delta and this proposed
project may be a “covered action”, and therefore subject to Delta Plan regulations, although
that determination ultimately resides with the SJAFCA. Consequently, we have identified below
issues that we believe you should consider, for the purposes of compliance with both the Delta
Reform Act and CEQA.

Comments on the Draft FR/EIS/EIR

For this letter, our comments are organized by subject area. Within each subject area we have
included information on Delta Plan policy (or policies) possibly implicated by this project and
the requirements of these policies, as well as specific comments on the draft FR/EIS/EIR, its
alternatives and mitigation measures. Where appropriate, we have also provided information
on mitigation measures from the Delta Plan’s EIR that should be considered for this project if it
is deemed a covered action.

Risk Reduction

Delta Plan Policy RR P1 (23 CCR Section 5012) calls for the prioritization of state
investments in Delta flood risk management, including levee operation, maintenance and
improvements. This policy includes interim priorities categorized as specific goals to guide
budget and funding allocation for levee improvements and to assist the California
Department of Water Resources (DWR) in achieving a balance in funding the various goals.
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The draft FR/EIS/EIR states that the overall purpose of the proposed action under the
National Environmental Policy Act (NEPA) and CEQA is to reduce flood risk to urban and
urbanizing parts of the study area. The objective of the non-Federal Sponsors (the State of
California and SJAFCA) is to meet the requirements of California Senate Bill (SB) 5 of 2007,
the Central Valley Flood Protection Act, to achieve a 200-year level of protection for the
urban and urbanizing areas within the study area. The non-Federal Sponsors’ objective, as
described in the draft FR/EIS/EIR, is consistent with one of the goals contained in Delta Plan
Policy RR P1, to provide 200-year level flood protection to existing urban and adjacent
urbanizing areas. However, as noted in your comment letter to USACE, the feasibility report
does not clearly state whether the Tentatively Selected Plan (TSP) fully meets the objective
of 200-year protection. In order to achieve consistency with the Delta Plan, the State of
California’s investment in Delta flood risk management (i.e., the State’s cost share for the
project) must be consistent with RR P1.

According to the draft FR/EIS/EIR (Section 8.1.6 Risk and Uncertainty), with the TSP in place,
the flood risk to the North Stockton area can be improved from an approximate 15% annual
chance of flooding in the highest risk areas to a less than 1% annual chance of flooding (100-
year flood event). The flood risk to the Central Stockton area can be improved from a 12%
annual chance of flooding in the highest risk areas to an approximate 2% annual chance of
flooding (50-year flood event). The outcomes of this project may not be adequate to assist
local agencies to meet the State’s goal of achieving a minimum 200-year level of protection for
urban and urbanizing areas.

Riparian Habitats

Delta Plan Policy ER P4 (23 CCR Section 5008) states that levee projects must evaluate and
where feasible incorporate alternatives, including the use of setbacks levees, to increase
floodplains and riparian habitats. Dynamic complexes of riparian woody and scrub habitat
along river channels and associated floodplains, particularly in areas where there is
connectivity between such habitats, provide a suite of ecosystem benefits to on-site and
downstream environments. Riparian vegetation provides habitat for terrestrial species, such as
riparian brush rabbit, Swainson’s hawk, white-tailed kite, yellow breasted chat, yellow-billed
cuckoo, and valley elderberry longhorn beetle. For aquatic species, including various life
stages of Chinook salmon, Central Valley steelhead, splittail, and sturgeon, established woody
riparian vegetation provides refuge from currents and predators, and serves as a source of
organic carbon in support of the aquatic food web. Riparian areas can reduce non-point
source pollution from pesticides, herbicides, and nutrients from fertilizers by serving as
transition zones between upland urban/agricultural areas and adjacent waterways. Additional
water quality benefits include improved levels of dissolved oxygen and moderation of water
temperature. Riparian areas also provide the public with opportunities for active and passive
recreation, such as hiking, boating and bird watching. The draft FR/EIS/EIR does not appear to
have adequately analyzed the feasibility of measures to protect and increase such habitats.
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According to the draft FR/EIS/EIR, the proposed project could result in significant and
unavoidable impacts to riparian, wetland and shaded riverine aquatic habitat and the special
status species that depend on them in the project area. As stated in the draft FR/EIS/EIR, this
type of impact is due to the USACE Engineer Technical Letter (ETL) 1110-2-583 Vegetation
Free Zone requirements. This impact may result in loss of vegetation on and adjacent to the
levees, up to 37,820 linear feet of potential shaded riverine

aquatic habitat and 142 acres of woody riparian vegetation. The proposed general mitigation
measures for these impacts to biological resources include a combination of on-site and off-
site plantings and/or purchase of mitigation bank credits, implementation of Best Management
Practices (BMPs), and obtaining a vegetation variance from the USACE. A vegetation
variance, if approved, would allow vegetation to remain on the lower waterside levee slope and
adjacent easement. All disturbed lands would be reseeded following construction. This would
be consistent with Delta Plan Recommendation ER R4, which calls on USACE to approve a
variance that exempts Delta levees from its vegetation policy where appropriate.

Delta Plan EIR Mitigation Measures

Delta Plan Policy G P1 (23 CCR Section 5002) also requires that actions not exempt from
CEQA and subject to Delta Plan regulations must include applicable feasible mitigation
measures consistent with or more effective than those identified in the Delta Plan
Environmental Impact Report (EIR). The Delta Plan’s Program EIR provides a list of
mitigation measures to address including those to address impacts to biological resources.
(Mitigation measures can be found in the Delta Plan Mitigation and Monitoring Reporting
Program document,
http://deltacouncil.ca.gov/sites/default/files/documents/files/Agenda%?20ltem%?206a_attach%
202.pdf.)

For example, the Delta Plan’s EIR Biological Resources Mitigation Measure 4-3 calls for
proponents to design projects that avoid impacts that would lead to substantial loss of fish and
wildlife habitat. If there will be a loss of habitat for fish and wildlife species from a project,
Mitigation Measure 4-3 suggests proponents to replace, restore, or enhance habitats for those
species and preserve in-kind habitat. In the final FR/EIS/EIR or subsequent environmental
evaluation documentation for any refinements to project elements that occur during the
preconstruction engineering and design phase or the construction phase, please identify and
include the details of the mitigation measures with or without the USACE vegetation variance
in place.

As mentioned above, the proposed project could result in significant and unavoidable impacts
to habitat areas along the San Joaquin River, an important fish migratory corridor. We
recommend that, to the maximum feasible extent, any impacts to the channel margin habitat
along important fish migration corridors in the Delta should be mitigated on-site. In the event
that off-site mitigation is necessary, we also suggest that any off-site mitigation occurs in close
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proximity and along the same waterway as where the impacts would occur to demonstrate that
the mitigation is restoring equivalent, in-kind habitat.

Best Available Science and Adaptive Management

Delta Plan Policy G P1 (23 CCR Section 5002) states that actions subject to Delta Plan
regulations must document use of best available science. Additionally, this policy calls for
water management and ecosystem restoration projects to include adequate provisions for
continued implementation of adaptive management, appropriate to the scope of the action.
This requirement can be satisfied through the development of an adaptive management
plan that is consistent with the framework described in Appendix 1B of the Delta Plan, along
with documentation of adequate resources to implement the proposed adaptive
management process. This policy is most applicable to the habitat restoration planned as
mitigation for the environmental impacts of the levee projects. Council staff is available to
assist you in developing an adaptive management plan as part of early consultation to
promote consistency with the Delta Plan. We suggest including documentation of best
available science and an adaptive management plan as an appendix to the final FR/EIS/EIR
to order to have it available for use in a consistency certification.

Inconsistencies with the Delta Plan

The final FR/EIS/EIR should discuss any inconsistencies between the proposed plan and
the Delta Plan, as required by 15125(d) of the CEQA Guidelines. Please note that the
CEQA guidelines’ Appendix G states that a project that is inconsistent with any applicable
land use plan, policy, or regulations may result in a finding of significant impact on biological
resources. Based on our initial review of the project, we have found potential inconsistencies
with Delta Plan Policies RR P1 and ER P4, as described above.

Early Consultation

The Council strongly encourages all agencies who propose to approve, fund, or carry out an
action in the Delta, as early in the project’s development as possible, to consult with the
Council and ensure the project (whether it is a covered action or not) is consistent with the
Delta Plan. If SJAFCA staff and the project proponent choose to engage in early consultation,
the Council staff will meet with you and offer guidance on determining whether the project
meets the definition of a covered action, provided that the ultimate determination in this regard
must be made by your agency. Council staff will also work with you and the project proponent
to ensure consistency between the project and the Delta Plan’s policies and recommendations.
We also can help guide you through the certification process.

As mentioned above, Delta Plan Policy G P1 requires that water management projects
document use of best available science and include an adaptive management plan when filing
a certification of consistency with the Delta Plan. We recommend that adaptive management
for this project incorporate a monitoring, evaluation and reporting program that evaluates
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whether the project is successfully achieving the goals and objectives for the project. Council
staff, including staff from the Delta Science Program, can provide early consultation to help in
your preparation of documentation of use of best available science and adaptive management.

Next Steps

We look forward to continuing to work with your agency and other local, state, and federal
agencies on this project. | encourage you to contact You Chen (Tim) Chao at
YouChen.Chao@deltacouncil.ca.gov or (916) 445-0143 with your questions, comments, or
concerns. We look forward to working with you to ensure consistency of the Lower San
Joaquin River Project with the Delta Plan while also avoiding, minimizing, or mitigating
potential environmental impacts.

Sincerely,
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Cindy Messer
Deputy Executive Officer
Delta Stewardship Council

CC: Ms. Tanis Toland, U.S. Army Corps of Engineers Sacramento District
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